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SUPREME  COURT  OP  THE  UNITED  STATES. 


Rule  No.  S9. 

1*  It  18  ordered  by  the  court,  that  during  the  session  of  the 
eofort,  any  gentleman  of  the  bar  having  a  cause  on  the  docket, 
and  wishing  to  use  any  book  or  books  in  the  law  library,  shall 
be  at  hberty,  upon  application  to  the  clerk  of  the  court,  to  re- 
ceive an  order  to  take  the  same,  (not  ezceedjing  at  any  one 
time  three)  from  the  library,  he  being  thereby  responsible  for 
the  due  return  of  the  same  within  a  reasonable  time,  or  when 
required  by  the  clerk.  And  it  shall  be  the  duty  of  the  clerk 
to  keep  in  a  book  for  that  purpose,  a  record  of  all  books  so  de- 
livered, which  are  to  be  charged  against  the  party  receiving  the 
same:  and  in  case  the  same  shall  not  be  so  returned,  the  party 
receiving  the  same,  shall  be  responsible  for,  and  forfeit  and  pay 
twije  the  value  thereof;  as  also  one  dollar  per  day  for  each 
day'^  detention  beyond  the  limited  time. 

t.  It  is  ordered  by  the  court,  that  during  the  session  of  the 
court,  any  judge  thereof  may  take  from  the  law  library  any 
book  or  books  he  may  think  proper,  he  being  responsible  for  the 
due  return  thereof. 

Rule  No.  40. 

Whereas,  it  has  been  represented  to  the  c  fturt,  that  it  would 
m  many  cases  acconmiodate  counsel,  and  save  expense  to  par- 
ties, to  submit  causes  upon  printed  argumenxs :  it  is  therefore 
ordered  that  in  all  cases  brought  here  on  ap  I  eal,  writ  of  erra 
at  otherwise,  the  court  will  receive  printed  a  rguments,  if  the 
counsel  on  either  or  both  sides  shall  choois^  so  to  submit  the 
same. 
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THE  DECISIONS 


THE  SUPREME  COURT  OF  THE  UNITI^J  STATES 


JANUARY  TERM  1833. 


The  Unitsd  States,  plaintiffs  in  error  v.  George  Mac 

DANIEL; 

The  Vfuted  Stttes  instituted  a  suit  to  recorer  a  balance  charged  on  the 
books  pf  the  treasury  department  against  the  defendant,  who  was  a  clerk 
in  the  navy  department,  upon  a  fixed  annual  salary,  and  acted  as  agent 
for  the  pajrment  of  moneys  due  to  the  nayy  pensioners,  the  privateer  pen- 
sioners, and  for  navy  disbursements ;  for  the  payment  of  which,  funds  were 
placed  in  his  hands  by  t^ie  government  He  had  received  an  annual  com- 
pensation for  his  services  in  the  payment  of  the  navy  pensioners ;  and  for 
fifteen  years,  he  had  received,  in  preceding  accounts,  commissions  of  one 
per  cent  on  the  moneys  paid  by  him  for  navy  disbursements.  He  claimed 
these  commisnons  at  the  treasury,  and  the  claim  had  been  there  rejected 
by  the  accounting  officers  {  and  if  allowed  the  same,  he  was  not  now  in- 
debted to  the  government.  The  United  States,  on  the  trial  of  the  case  in 
the  circuit  court,  denied  the  right  of  the  defendant  to  these  commissions, 
M  they  had  not  been  allowed  to  him  by  any  department  of  the  government, 
and  asserted  that  the  jury  had  not  power  to  allow  them  on  the  trial. 

The  rejection  of  the  clain^  to  commissions  by  the  treasury  department, 
formed  no  objection  to  the  admission  of  it  as  evidence  of  offset  before  the 

Vol.  Vn.— a 
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2  SUPREME  COURT. 

[United  SUtes  v.  HacdanieL] 

juiy.  Had  the  claim  nerer  been  presented  to  the  department,  it  could 
not  hare  been  admitted  as  evidence  by  the  court  But,  as  it  had  been 
made  out  in  form  and  presented  to  the  proper  accounting  officen^  and 

'  had  been  rejected,  the  circuit  court  did  right  in  Submittilig  it  to  the  jufyi 
if  the  daim  was  considered  as  equitable. 

This  court  will  not  sanction  a  limitation  of  the  power  <tf  the  circuit  court,  m 
cases  of  this  kind,  to  the  admisnon  of  evidence  to  the  juiy  on  a  trial,  only 
to  such  items  of  offset  against  the  claims  of  the  government  as  were 
strictly  legal,  and  which  the  accounting  officer  of  the  treasury  should 
have  allowed.  It  is  admitted  that  a  claim  which  requires  legislative  sanc- 
tion, is  not  a  proper  offset  either  before  the  treasury  officers  or  the  court 
But  there  may  be  cases  in  which  the  services  having  been  rendered,  a 
compensation  may  be  made  within  the  discretion  of  the  head  of  the  dB>- 
partment «  and  in  such  cases  the  court  and  Jury  will  do,  not  what  an  audi- 
tor  was  authorized  to  do,  but  what  the  head  of  the  department  should 
hare  done,  in  sanctioning  an  equitable  allowance. 

The  act  of  the  37th  of  March  1804,  by  which  the  president  of  the  United 
Ststes  was  authorized  to  attach  to  the  navy  yard  at  Washington  a  captain 
of  the  navy  for  the  performance  of  certain  duties,  waft  correctly  construed 
by  the  head  of  the  navy  department  until  1839,  allowing  to  the  defend- 
ant commissions  on  the  suras  paid  by  him,  as  the  special  agent  of  the 
navy  department  in  making  the  disbursements. 

By  ac  act  passed  10th  July  1633,  congress  authorized  the  appointment  of 
a  separate  and  peniunent  navy  agent  at  Washington,  and  directed  the 
performance  of  the  duties  *'not  only  for  the  navy  yard  in  the  city  of 
Washington,  but  for  the  navy  department,  under  the  dhrection  of  the 
secretary  of  the  navy,  in  the  payment  of  such  accounts  and  cbims  as  the 
secretaxy  may  direct  **  These  duties  would  not  have  been  so  spedally 
stated  in  this  act,  if  they  had  been  conudered  by  congress  as  coming 
within  the  prdinaiy  duties  of  an  agent  for  the  navy  3rard  at  Washington, 
under  the  act  of  1804.  But  indepenSent  of  this  consideration,  it  is  ^mough 
to  know  that  the  duties  in  question  were  discharged  by  the  defendant, 
under  the  construction  given  to  the  law  by  the  secretary  of  the  navy. 

It  win  not  be  contended  that  one  secretary  of  a  department  has  not  the 
same  power  as  another  to  give  a  construction  to  an  act  which  relates  to 
the  buttness  of  his  department 

A  practical  knowledge  of  any  one  of  the  great  departments  of  the  govern- 
ment, must  convince  every  person  that  the  head  of  a  department,  in  the 
distribution  of  i^ts  duties  and  responnbilities,  is  often  compelled  to  exer- 
cise his  discretion^  Ht  is  limited  in,  ^he  exercise  of  his  powers  by  the 
law,  but  it  does  not  follow  that  he  must  show  a  statutory  provision  for 
^  every  thing  he  does.  No  government  could  bh  administered  on  such 
principles.  To  attempt  to  regulate ,  by  law  the  minute  movementaof 
every  part  of  the  complicated  machinery  of  government,  would  evince  a 
most  unpardonable  ignorance  of  the  subject.  Whilst  the  great  outlines 
of  its  movements  may  be  marked  out,  and  limitations  imposed  on  the  ex- 
erc^ise  of  its  powers  {  there  are  numberless  things  which  must  be  done. 
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[United  Stitet  y.  MaodanieL] 
Uttft  cm  neillier  be  aiiUcipated  nor  definedi  and  which  are  etsential  to 
the  proper  action  of  the  goremment.  Hence,  of  neceatityt  niagea  hare 
been  establiahed  in  every  part  pf  the  goveniment«  which  nare  become  '.*. 
land  of  common  law,  and  regulate  the  rights  and  outies  of  those  who 
act  within  theb  respecttye  limits ;  and  no  clumge  of  such  usages  can  hare 
%  xetroap^ctiTe  effect^  but  most  be  limited  to  the  future. 

Usage  cannot  alter  the  kw,  but  it  is  cTidence  of  the  construction  giTcn  to 
it^  and  must  be  considered  binding  on  past  transactions. 

That  the  duties  in  question  were  discharged  hj  the  defendant  during  office 
hours,  can  form  no  objection  to  the  compensation  claimed.  They  were 
required  of  luni  by  the  head  of  the  department!  and  being  a  subordinate, 
he  had  no  discretioB  to  decline  the  labour  and  responsibility  thus  imposed. 
But  seeing  that  his  responubilily  would  be  greatly  incrdued.  and  perhi^s 
lus  labour,  the  secretaiy  of  the  navy  increases  his  compensation,  as  in 
justice  he  wu  bound  to  do. 

This  action  of  assumpsit  has  been  brought  by  the  goremment  to  recover  from 
the  defendant  theexact  sum  which  in  equity  it  is  adnutted  he  is  entitled  to 
receive  fer  valuable  services  rendered  to  the  public  in  a  subordinate 
capaGity»  under  the  express  sanction  of  the  head  of  the  navy  department 
This  sum  of  money  happens  to  be  in  the  hands  of  the  defendant  t  and  the 
question  is,  whether  he  shall,  under  the  cbcumstances,  be  required  to 
•Dirender  it  to  the  government,  and  then  petition  congress  on  the  subject 
A  sunple  statement  of  the  case  would  seem  to  render  proper  a  very  dif* 
fenent  course* 

It  would  be  a  novel  principle  to  refuse  payment  to  the  subordinates  of  a  de- 
partment,  because  their  chie(  under  whose  direction  they  had  faithfully 
served  the  public,  had  given  an  erroneous  construction  to  the  law. 

The  secretuy  of  the  navy,  in  authorizing  the  defendant  to  make  the  dis- 
bofsementB  on  which  the  claim  for  compensation  is  founded,  did  not 
transcend  those  powers,  which,  under  the  circumstances  of  the  caae^  he 
might  well  exercise. 

ERROR  to  the  circuit  court  of  the  United  States  for  the  county 
of  Washington,  in  the  district  of  Columbia. 

This  action  was  brought  on  the  14th  of  August  1829  in  the 
circuit  court  by  the  United  States,  to  recover  from  £h«b<kfend- 
ant  the  sum  of  nine  hundred  and  eighty-eight  dollars  and 
ninety-four  cents,  alleged  to  have  been  found  due  on  a  settle- 
ment of  his  accounts  by  the  accoufiting  officers  of  the  treasury 
department 

The  case  was  trieA  in  May  1831,  and  a  verdict  and  judg- 
ment rendered  for  the  defendant;  to  r6verse  which  Judgment, 
the  United  States  prosecuted  this  writ  of  error. 

Before  the  verdict  was  given,  the  district  attorney  of  the 
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United  States  filed  the  following  bill  of  exceptions.  After 
stating  that  the  United  States  gave  in  evidence  an  account 
against  the  defendant,  settled  at  the  treasury,  upon  which 
they  claimed  from  the  defendant  a  balance  of  nine  hundred 
and  eighty-eight  dollars  and  ninety-four  cents,  with  interest 
fit)m  August  3d,  1829,  the  bill  of  exceptions  proceeds: 

**  The  defendant  then  examined  a  witness  to  prove  that  the 
said  defendant  was  a  clerk  in  the  navy  department,  at  an 
annual  salary  of  foiuteen  hundred  dollars,  and  while  he  was 
so  acting,  he  was  engaged  and  acted  as  the  agent  for  the  pay- 
ment of  the  money  due  to  the  navy  pensioners,  the  privateer 
pensioners,  and  acted  also  as  a  special'  agent  for  the  navy  dis- 
bursements; and  the  moneys  which  were  applied  to  the  use  of 
those  objects  were  placed  in  his  hands  by  the  government,  to 
be.  disbursed  by  him.  That  he  was  allowed  for  his  services  in 
the  payment  of  pensions,  the  annual  sum  of  two  hundred  and 
fifty  dollars.  But  he  has  no  knowledge  that  any  annual  sum 
was  ever  allowed  him  for  his  services  as  a  special  agent  for  the 
navy  disbursements.  The  witness  stated  that  he  was  also  a 
clerk  in  the  navy  department,  and  was  in  the  habit  of  stating 
the  defendant's  accounts  as  special  agent;  and  he  knows  that 
a  commission  of  one  per  cent  was  always  allowed  him,  to  his 
knowledge,  for  ten  or  fifteen  years  past,  until  the  settlement  of 
the  present  account,  upon  his  disbursements  as  special  agent 
for  the  navy  disbursements. 

^^  The  witness  further  stated  that  the  services  of  this  special 
agent,  in  these  disbursements,  were  similar  to  those  performed 
by  other  navy  agents,  such  as  the  navy  agent  of  Boston,  &c. 
That  they  amounted,  during  the  period  that  he  acted  as  agent 
as  aforesaid,  to  from  fiftv  to  one  hundred  thousand  dollars  a 
year;  that  the  defendant  gave  no  bond  or  security,  to  his 
knowledge,  for  the  performance  of  these  duties. 

**  The  defendant  then  gave  in  evidence  to  the  jury  the  cer- 
tificate of  B.  W.  Crowninshield,  then  secretary  of  the  navy,  of 
the  8d  May  1817,  and  his  account  against  the  United  States, 
allowed  by  Smith  Thompson,  then  secretary  of  the  navy. 

''  J^any  DepartmeiU,  May  3,  1817. 

**  George  Macdaniel,  as  agent  of  the  navy  pension  fund,  upon 
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all  expenditures  by  him  heretofore  made^  is  entitled  to  th^ 
same  commissionB  as  have  been  allowed  to  other  agents. 

^^  B.  W.  Crowninshield, 

<<  Secretary  of  the  Jfa/oy. 

^  The  navy  pension  fluid  to  George  Macdaniel: 

^*  For  compensation  as  clerk  of  the  navy  pension  accoant8» 

from  the  Ist  of  July  to  the  Slst  of  December  1818  inclusive,  at 

the  rate  of  two  hundred  and  fifty  dollars  per  annum    $125  00. 

**  Respectfully  submitted, 

«^  6.  Macdaniel. 
'*  Upon  which  account  are  the  following  indorsements:    *To 
be  allowed, 

**  *  Smith  Thompson. 
**  *  Received  payment  in  account, 

"*G.  MACDANlte.' 

**  The  defendant  set  up  against  the  claim  made  against  him 
by  the  United  States,  in  this  case,  a  charge  for  a  commission 
of  one  per  cent,  as  special  agent  of  the  navy  department,  on 
the  expenditure  of  eleven  thousand  seven  hundred  and  eighty- 
nine  dollars  afiod  twenty  cents,  amoimting  to  one  hundred  and 
seventeen  dollars  and  eighty-nine  cisnts,  and  alike  commission 
of  six  hundred  and  ninety-two  dollars  and  thirty  cents,  upon 
the  expenditure  of  sixty-nine  thousand  two  hundred  and 
twenty-nine  dollars  and  ninety-two  cents,  which  commissions 
had  been  disallowed  by  the  navy  department,  and  if  now  dis- 
allowed upon  this  trial,  would  leave  the  defendant  indebted  to 
the  United  States  in  the  sum  of  eight  hundred  and  ten  dollars 
and  nineteen  cents,  exclusive  of  the  other  items  of  ckim  made 
agamst  him  in  this  case. 

^  The  witness  who  gave  testimony  fpr  the  defendant,  proved 
that  the  services  performed  by  the  defendant,  as  special  agent 
as  aforesaid,  were  performed  during  ofiice  fiours,  and  occupied 
from  one-third  to  one-fourth  of  his  time. 

**The  defendant  further  proved  that  witness  had  had  occasion 
in  the  discharge  of  bis  duties  in  the  fourth  auditor's  office,  to  ex- 
aminerthe. accounts  of  defendantf^and  reported  the  accounts  in 
question;  that  the  same  commission  was  claimed  by  defendant 
in  these  accounts,  as  had  been  charged  and  allowed  ix\  all  his 
previous  acieounts,  so  far  as  witness. hns  examined  them;  that 
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the  services  had  then  been  rendered,  and  the  moneys  disbursed, 
when  the  exception  was  taken ;  that  witness  knows  that  the 
accounts  of  public  disbursem.  nts,  including  all  these  allow- 
ances of  commissions  upon  disbursements,  are  annually  sub- 
mitted to  congress,  and  inspected  by  a  committee  specially 
i^qpointed  for  that  puipose ;  that  said  committee  attends  at  the 
different  oiSkes,  where  the  books  are  open  for  their  inspection; 
that  the  accounts  embracing  defendant's  claims  and  allowance? 
are  regularly  so  sul»nitted  and  inspected,  and  that  no  6bjec- 
tion,  as  witness  has  ever  heard,  was  taken  by  any  committee, 
or  any  individual,  to  such  allowances,  until  defendant's  final 
account,  after  leaving  office,  was  settled  by  the  fourth  auditor. 
Defendant  promptly  paid  over  aii  the  moneys  in  his  hands 
when  the  amoont  was  adjusted,  reserving  only  the  sums 
claimed  by  him,  which  a[qpear  in  the  accounts  e]diibited;-and 
if  they  are  allowed  him,  he  has  no  public  money  in  his  hands. 

**  Defendant  further  offered  in  evidence  a  repKurt  6om  the 
secretary  of  the  treasury  to  cbngress,  1st  March  1831.  Doc. 
126,  H.  R.  2l8t  Cong.  2d  Sess. 

*^  Upon  the  evidence  so  given  to  the  jury,  the  counsel  for  the 
United  States  pmyed  the  court  to  instruct  the  jury,  that  if  they 
should  believe  the  same  to  be  true,  that  still  the  defendant  had 
no  right,  by  law,  to  the  commissions  which  he  claims  in  this 
case,  and  tfiat,  as  the  sums  so  charged  as  aforesaid,  as  com- 
missions, had  never  been  allowed  to  him  by  any  department 
of  the  government,  it  was  not  competent  for  the  jury  to  allow 
them  upon  this  trial. 

**  Which  instruction  the  court  refused  to  give ;  to  which  refu- 
sal the  United  States,  by  their  attorney,  excepted.** 

The  accoun'.  exhibited  on  the  trial  by  the  district  attorney  of 
the  United  States,  by  which  the  balance  alleged  to  be  due  was 
shown,  was  as  foUows : 
To  balance  due  the  United  States  per  his  account 

current,  reiidered  on  the  6th  June  1829,  -  $688  33 
This  sum  disallowed,  as  per  reconciling  statement 

of  hid  navy  expenditure  account  herewith,      -  228  14 . 

Commission  on  sixty-nine  thousand  two  hundred 

and  twenty-nine  doUais  and  ninety-two  cents, 

paid  over  to  the  treasurer  of  the  United  States, 
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at  one  per  cent,  as  debited  in  his  account  as  late 
special  agent  of  the  navy  department,  marked 
A.    Recorded  on  the  5th  June  1829.    Not  al- 
lowed,                -  692  SO 

Compensation  as  agent  for  paying  pensions  from 
the  Ist  of  March  to  the  31st  of  May  1829.  Not 
allowed,      - 63  60 

Enot  in  statement  No.  141,  (previous  report)  in 
payments  of  Fall's  pension,  -        *        -  6  00 

$lfirr  29 
By  tins  sum  deposited  to  the  credit  of  the  treasurer 
of  the  United  States  the  Sd  of  August  1829,  688  8S 


Balance  due  the  United  States,  by  statemeni  ex- 
amined by  comptroller,  12th  of  August  1829,  988  96 
Thomas  H.  Oiluss,  Jlct.  4th  ^ud. 

The  case  was  argued  by  Mr  Taney,  attorney-general,  for  the 
United  States ;  and  by  Mr  Coxe  and  Mr  Jones,  for  the  defendant 

FcMT  the  United  States  it  was  contended,  that  the  defendant 
was  not  entitled  b  the  commissions  claimed  by  him  and  men- 
tioned in  the  bill  of  exceptions. 

The  attorney-general  stated  that  the  question  presented  in 
the  case  was,  whether  the  ^defendant  was  entitled  to  commiss- 
ions on  payments  made  by  him  for  navy  purposes. 

The  navy  agents,  although  hot  established  by  any  particular 
law,  have  been  recognised  in  various  acts  of  congress.  Their 
duties  are  well  known  and  ascertained.  There  are  navy  agents 
at  each  navy  jrard,  and  there  are  navy  agents  who  are  not 
permanent  There  is  also  an  agent  ai  the  navy  department 
to  settle  accounts  not  properly  belonging  to  other  navy  agents. 
Mr  Macdaniel  was  employed  as  (he  permanent  navy  agent  at 
Washington;  and  also  as  the  special  agent  of  the  department. 

A  reference  to  the  accounts  in  the  record  will  show  that  he 
made  payments  for  sloops  of  war,  ship  houses,  and  for  the  ma-  ' 
rine  ccnrpe.     In  making  these  payments,  he  performed  duties 
which  properly  belonged  to  permanent  navy  agents,  and  for 
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which  they  were  entitled  to  be  paid.  The  question  then  is, 
whether  he  is  entitled  to  commissions  on  the  disbursements  of 
money,  which  properly  belonged  to  the  duties  of  other  agents. 

By  the  act  of  congress  of  22d  March  1804,  3  Laws  U.  S. 
619,  the  conmiandant  of  the  navy  yard  at  Washington  was 
required  to  perform  all  the  duties  which  have  been  performed 
by  the  defendant  in  error. 

This  continued  to  be  the  law  until  July  10,  1832,  when 
congress  passed  an  act  repealing  the  provision  assigning  the 
duties  of  navy  agents  to  the  commandant  of  the  navy  yardi 
and  authorizing  ^he  appointment  of  a  permanent  navy  agent. 
The  act  of  1809,  4  Laws  U.  S.  221,  did  not  embrace  the  navy 
yard  at  Washington. 

Capt.  Tingey  was  for  many  years  the  commandant  of  that 
navy  yard;  but  be  did  none  of  the  duties  assigned  to  him  by 
the  act  of  1804:  those  duties  were  performed  by  the  defendant. 
The  case  then  was  that  of  an  officer  of  the  United  States,  on 
whom  duties  were  specially  imposed,  omitting  to  comply  with 
them,  and  those  duties  executed  by  another  person,  who  had 
no  authority  imder  any  law  to  perform  them.  All  the  allow- 
ances, therefore,  made  to  him  for  commissions  on  disburse^ 
ments,  as  all  his  disbursements  were  such  as  ought  ^o  have 
been  made  by  the  commandant  of  the  navy  yard,  were  in  vio- 
lation of  the  act  of  1804.  These  allowances  have  been  made 
by  a  mistake  of  the  law,  and  cannot  be  set  off.  Can  the  head 
of  the  navy  department,  by  allowing  payments  not  authorized 
by  law,  or  by  one  not  entrusted  and  directed  by  law  to  make 
them,  authorize  a  compensation  for  them  1    This  is  denied. 

The  first  question  to  be  decided  by  the  court  is;  what  is  the 
true  construction  of  the  act  of  18041  The  second  is,  how  far 
the  navy  department  can  authorize  the  allowance  of  commiss- 
ions, if  they  are  not  within  the  provisions  of  that  acti 

The  language  of  the  act  of  1804  is  such  as  to  show  clearly 
that  all  the  payments  to  be  made  at  the  navy  department, 
which  were  made  by  the  defendant,  were  to  be  made  by  the 
commandant  of  the  navy  yard.  For  this  purpose  that  office 
was  created  and  the  officer  appointed. 

When  the  law  has  fixed  and  established  the  duties  of  an 
officer,  another  person,  or  another  officer,  cannot  be  charged 
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with  them.  When  duties  are  not  defined^  and  when  any  one 
has  an  appointment  in  a  department,  the  officer  at  the  head  of 
the  department  may  enlarge  the  duties  of  the  subordinate,  and 
they  must  be  executed.  If  these  are  extra  duties,  or  new  du- 
ties, it  does  not  follow  that  any  additional  compensation  is  to 
be  made.  The  decision  of  the  head  of  the  department  is  con- 
clusive on  this  subject. 

But  the  case  l^fore  the  court  is  not  that  of  enlarging  duties, 
or  of  calling  for  the  performance  of  new  ones,  for  which  no 
officer  has  been  appointed;  it  is  that  of  giving  duties  to  one, 
when  another  is  the  propc/  officer  assigned  by  law  to  do  them. 
The  right*  to  do  this  is  denied.  When  the  law  is  silent,  the 
department  may  sanction  an  allowance,  but  when  the  law 
expressly  provides  for  the  service,  no  usages,  ho  direction  can 
be  set  up  to  control  the  law.  It  is  precisely  the  same  case  in 
principle  as  if  it  had  said  the  duties  shall  not  be  performed  byi 
any  other. 

It  is  admitted  that  if  usage  can  sanctipn  the  allowance 
claimed  by  the  defendant,  it  is  sustained;  but  it  is  denied  that 
usage  is  of  any  value  when  it  is  in  direct  violation  of  law. 
\a  to  the  suggestion,  that  if  the  allowances  which  have  been 
made  to  the  defendant  in  accoimts  finally  settled  at  the  trea- 
sury were  made  in  violation  of  law,  then  the  same  should  be 
reimbursed  to  the  United  States,  the  answer  is,  that  the  ac- 
counts, having  been  adjusted,  are  finally  disposed  of.  The 
accounting  officers  of  the  treasury  act  judicially  upon  accounts 
submitted  to  them,  and  no  claim  -can  be  made  for  the  repay- 
ment of  allowances  made  by  them  in'  accounts  which  have 
been  finally  disposed  of  by  them. 

Mr  Coxe  and  Mr  Jones,  for  the  defendant  in  enor. 

They  denied  that  by  the  act  of  1804  the  duties  performed  by 
the  defendant  were  assigned  to  the  commandant  of  the  navy 
yard  at  Washington.  He  was  by  that  act  made  the  navy 
agent  at  that  navy  yardy  but  he  was  not  authorized  to  make,  nor 
did  he  ever  make  payments  from  the  navy  department.  The 
words  of  the  act  are  "  agent  of  the  department,''  not  navy 
agent.  The  duties  of  navy  agent  are  not  defined,  and  must 
necessarily  rest  in  a  great  degree  on  the  discretion  of  the  secre- 
VoL.  VIL— B 
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tary.  Mr  Macdaniel  has  for  twelve  years  been  the  agent  for 
these  payments,  and  he  has  been  so  under  the  unifonn  con- 
struction of  that  law  which  is  now  contended  for  in  his  favour. 
If  he  was  not  a  clerk  in  the  navy  department,  the  duties  per- 
formed by  him,  for  which  the  commissions  are  claimed,  did  not 
appertain  to  those  of  any  other  officer.  The  allowances  made 
to  liim  have  appeared  in  accounts  which  have  passed  under 
the  scrutiny  of  a  conmiittee  of  congress  without  exception, 
and  they  have  been  sanctioned  by  every  secretary  o^  the  navy 
while  he  performed  the  duties  for  which  they  are  claimed. 

The  account  of  the  defendant  does  not  show  any  expendi- 
tures at  the  navy  yard  of  Washington.  It  shows  miscellaneous 
disbursements  in  various  parts  of  the  United  States,  and  this 
under  the  immediate  directions  of  the  secretary  here,  and  done 
as  a  special  agent,  out  of  the  ordinary  duties  of  the  local  navy 
agents. 

The  long  usage  should  settle  the  construction  of  the  law  if 
it  was  doubtAil;  and  the  objection  to  pay  for  services  rendered 
under  this  long  secured  construction,  is  founded  on  no  princi- 
ples of  justice.  It  was  for  the  head  of  the  department  to 
ascertldn  what  the  law  was;  and  his  construction  of  it  should 
prevail;  most  certainly  in  favour  of  services  perfonned  under 
his  directions,  and  with  the  anticipation  of  a  compensation  for 
them,  derived  from  the  uninterrupted  usages  of  the  depart- 
ment. 

Mr  Justice  M'Lean  dehvered  the  opinion  of  the  Court. 

A  writ  of  error  is  prosecuted  in  thb  case,  by  the  United 
States,  to  recover  a  judgment  of  the  circuit  court  for  the  dis- 
trict of  Columbia. 

The  action  was  brought  by  the  government  to  recover  from 
the  defendant  a  balance  charged  against  him,  on  the  books  of 
the  treasury  department,  amoimting  to  the  sum  of  nine  hun- 
dred and  eighty-eight  dollars  ninety-four  cents. 

In  his  defence,  the  defendant  proved  that  he  was  a  clerk  in 
the  navy  department,  upon  an  annual  salary  of  fourteen  him- 
dred  dollars ;  and  that  he  also  acted  as  the  agent  for  the  pay- 
ment of  the  moneys  due  to  the  navy  pensioners,  the  privateer 
pensioners,  and  for  the  navy  disbursements.    That  the  moneys 
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iqjplied  to  the  use  of  these  objects,  were  placed  in  his  hands 
by  the  govemmenU  That  he  received  the  annual  sum  of  two 
hundred  and  fifty  dollars,  for  his  services,  in  the  payment  of 
pensioners ;  but  that  for  ten  or  fifteen  years,  he  received  one 
per  cent  on  moneys  paid  by  him  for  navy  disbursements. 

That  these  disbursements  amounted  to  from  the  sum  of  fifty, 
to  a  hundred  thousand  dollars  a  year,  and  that  no  security  was 
required  from  him.  He  claimed  the  usual  allowance  of  one 
per  cent,  upon  certain  sums  of  money,  disbursed  by  him, 
which  had  been  rejected  by  the  treasury  ofiicers,  but  which, 
if  allowed,  would  show  that  he  was  not  indebted  to  the 
government. 

Upon  this  state  of  fects,  the  attorney  for  the  United  States 
prayed  the  court  to  instruct  the  jury,  that  if  they  should  be- 
lieve the  same  to  be  true,  that  still  the  defendant  had  no  right 
by  law  to  the  commissions  which  he  claims,  as  the  sum 
charged  had  never  been  allowed  to  him  by  any  department  of 
the  government ;  and  that  it  was  not  in  the  power  of  the  jury 
to  allow  the  commissions  on  the  trial.  But  the  court  refused 
to  give  the  instructions,  and  a  bill  of  exceptions  was  taken. 

Two  questions  are  made  by  the  bill  of  exceptions,  for  the 
decision  of  this  court. 

K  Whether  the  defendant  has  a  right  to  compensaticm  for 
the  services  charged. 

S.  Whether,  if  such  right  existed,  it  should  have  been 
allowed  on  the  trial,  as  the  proper  department  had  decided 
against  it 

As  to  the  second  ground,  it  may  be  proper  to  remark,  that 
the.  rejection  of  the  claim  of  the  defendant  by  the  treasury 
department,  fonned  no  objection  to  the  admission  of  it  by  the 
court,  as  evidence  of  ofiset  to  the  jury.  Had  the  claim  never 
been  presented  to  the  department  for  allowance,  it  would  not 
have  been  admitted  as  evidence  by  the  court.  But,  as  it  had 
been  made  out  in  form,  and  presented  to  the  proper  accounting 
oflker,  and  was  rejected,  the  circuit  court  did  right  in  submit- 
ting it  to  the  jury;  if  the  claim  was  considered  to  be  equitable. 

On  the  part  of  the  govenunent,  it  is  contended  that,  in  a  case 
like  the  present,  the  court,  in  admitting  evidence  of  offset 
against  the  claim  of  -the  government,  is  limited,  not  only  to 
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such  items  as  were  exhibited  to  the  auditor,  but  to  such  as 
were  strictly  legal,  and  which  he  should  have  allowed. 

This  limitation  on  the  power  of  the  court,  cannot  be  sanc- 
tioned. It  is  admitted,  that  a  claim  which  requires  legislative 
sanction,  is  not  a  proper  ofiset,  either  before  the  treasury  officers 
or  the  court.  But  there  may  be  cases,  in  which,  the  service 
having  been  rendered,  a  compensation  may  be  made  within 
the  discretion  of  the  head  of  the  department;  and  in  such  cases, 
the  court  and  jury  will  do,  not  what  an  auditor  was  authorized 
to  do^  but  what  the  head  of  the  department  should  have  done, 
in  sanctioning  an  equitable  allowance. 

It  being  clear,  that  the  circuit  court  did  not  err,  in  allowing 
the  oflbet  of  the  defendant,,  if  Jie  had  a  right  to  compensation 
for  the  services  rendered,  the  validity  of  this  right  will  be  the 
next  point  for  inquiry. 

On  the  part  of  the  government,  it  is  contended,  that  the  head 
of  a  department  may  vary  the  duties  of  the  clerks  in  his 
departmeni,  so  as  to  give  despatch  and  regularity  to  the  gene- 
ral business  of  the  office ;  but  that  by  such  changes,  no  clerk 
or  other  officer  of  the  department,  has  a  right  to  an  increase  of 
compensation.  That  it  appears  in  the  present  case  there  was 
no  increase  of  labour,  as  to  time;  as.  the  services  for  which 
compensation  is  charged  were  rendered  during  office  hours. 
And  it  is  also  insisted,  that  the  duties  discharged  belonged  to 
another  officer  of  the  government;  and  that  it  is  not  competent 
For  any  officer  of  the  government,  even  the  president  himself, 
u>  take  from  one  officer  certain  duties  which  the  law  has 
levolved  upon  him,  and  require  another  to  discharge  them. 

By  the  act  of  27th  March  1804,  the  president  was  author- 
ized to  *^  attach  to  the  navy  yard  at  Washington  city,  and  to 
frigates  and  other  vessels,  laid  up  in  ordinary  in  the  eastern 
branch,  a  captain  of  the  navy,  who  shall  have  the  general  care 
and  superintendence  of  the  same,  and  shall  perform  the  duties 
of  agent  to  the  navy  department.'' 

Under  this  law,  the  attorney-general  contends  it  was  the 
duty  of  the  commandant  at  the  navy  yard  to  make  the  dis- 
bursements which  were  made  by  the  defendant;  and  conse- 
quently, no  compensation  for  such  services  can  be  allowed  to 
the  defendant. 
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Whatever  may  now  be  the  construction  of  this  act,  as  it  re- 
gards the  duties  of  the  commandant,  it  appears  he  wab  not 
required  to  make  the  disbursements  which  were  made  by  the 
defendant;  and  consequently  they  could,  not  have  been  cour 
sidered,  at  that  time,  as  forming  a  part  of  the  duties  of  com- 
mander of  the  navy  yard, 

B^  the  act  of  the  10th  July  1832,  congress  authorized  the 
appointment  of  a  separate  and  permanent  agent  at  Washington, 
who  shall  be  entitled  *^  to  the  same  compensation,  and  imder 
the  same  responsibilities,  and  to  be  governed  by  the  same  laws 
and  regulations  which  now  are,  or  may  hereafter  be  adopted 
for  olher  navy  agents  ;**  and  it  is  made  his  *'duty  to  act  as 
agent  not  only  for  the  navy  yard  in  the  city  of  Washington, 
but  for  the  navy  department,  under  the  direction  of  the  secre- 
tary thereof,  in  the  payment  of  such  accounts  and  claims  as 
the  secretary  may  direct'* 

By  this  act,  that  part  of  the  act  of  1804  which  required  the 
commander  of  the  navy  yard  at  the  city  of  Washington  to  act 
as  agent,  is  repealed. 

Until  the  defendant  was  removed  from  office,  in  1829,  he 
continued  to  discharge  the  duties  as  special  agent  for  the  navy 
disbursements.  But  after  that  period,  it  is  stated  that  a  new 
construction  ofihe  act  of  1804  being  given,  those  duties  were 
required  to  be  performed  by  the  commander  of  the  navy  yard, 
who  continued  to  discharge  them  until  an  agent  was  appointed 
under  the  act  of  the  last  session. 

Until  this  time,  the  act  of  1804  seems  never  to  have  been 
construed,  by  the  head  of  the  navy  department,  as  providing 
for  the  special  services  performed  by  the  defendant;  and  it 
would  seem  from  the  provision  of  the  late  act,  which  requires 
the  agent.to  act,  not  only  for  the  navy  yard,  but  for  the  navy 
department,  and  to  *^pay  such  accounts  and  claims  as  the 
secretary  may  direct,"  that  the  former  construction  was  cor- 
rect;  and  the  court  are  of  this  opinion.  These  duties  would 
not  have  been  so  specially  stated  in  the  act  of  last  session,  if 
they  had  been  considered  by  congress  as  coming  within  the 
oidkiary  duties  of  an  agent  for  the  navy  yard.  But,  inde- 
pendent of  this  consideratiiHi,  it  is  enough  to  know  that  the 
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duties  in  question  were  discharged  by  the  defendant,  under  the 
construction  given  to  the  law  by  the  secretary  of  the  navy. 

It  will  not  be  contended  that  one  secretary  has  not  the  same 
power  as  another,  to  give  a  construction  to  an  act  which  relates 
to  the  business  of  the  department  And  no  case  could  better 
illustrate  the  propriety  and  justice  of  this  rule,  than  the  one 
now  under  consideration. 

The  defendant  having  acted  as  agent  for  navy  disbursements 
for  a  great  number  of  years,  under  different  secretaries,  and 
having  uniformly  received  one  per  cent,  on  thci  sums  paid,  as 
his  compensation,  he  ccxitinues  to  discharge  the  duties  and  re- 
ceive the  compensaticNi,  until  a  new  head  of  the  department 
gives  a  different  construction  of  the  act  of  1804,  by  which  these 
duties  are  transferred  to  the  commander  of  the  navy  yard.  By 
this  new  construction,  whether  right  or  wrong,  no  injustice  is 
done  to  the  defendant,  provided  he  shall  be  paid  for  services 
rendered  under  the  former  constniction  of  the  same  act.  But 
such  compensation  has  been  refused  him. 

It  is  insisted  that  as  there  was  no  law  which  authorized  the 
appointment  of  the  defendant,  his  services  can  constitute  no 
legal  elaim  for  compensation,  though  it  might  authorize  the 
equitable  interposition  of  the  legislature.  That  usage,  without 
law  or* against  law,  can  never  lay  the  foundation  of  a  legal 
claim,  and  none  other  can  be  set  off  against  a  demand  by  the 
government. 

A  practical  knowledge  of  the  action  of  any  one  of  the  great 
departments  of  the  government,  must  convince  every  person 
that  the  head  of  a  department,  in  the  distribution  of  its  duties 
and  responsibilities,  is  often  compelled  to  exercise  his  discretion. 
He  is  limited  in  the  exercise  of  his  powers  by  the  law;  but  it 
does  not  follow  that  he  must  show  a  statutory  provision  f<nr 
every  thing  he  does.  No  government  could  be  administered 
on  such  principles.  To  attempt  to  regulate,  by  law,  the  minute 
movements  of  every  part  of  the  complicated  machinery  of  go- 
vernment would  evince  a  most  unpardonable  ignorance  on  the 
subject.  Whilst  the  great  outlines  of  its  movements  may  be 
marked  out,  and  limitations  imposed  on  the  exercise  of  its 
powers,  there  are  numberless  things  which  must  be  done,  that 
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can  neither  be  anticipated  nor  defined,  and  which  are  eaeencial 
to  the  proper  action  of  the  government.  Hence,  of  necessity, 
usages  have  been  established  in  every  department  of  the  go- 
vernment, -which  have  become  a  kind  of  common  law,  and 
regulate  the  rights  and  duties  of  those  who  act  within  their 
respective  limits.  And  no  change  of  such  usages  can  have  a 
retrospective  effect,  but  must  be  limited  to  the  future. 

Usage  cannot  alter  the  law,  but  it  is  evidence  of  the  con- 
struction given  to  it;  and  must  be  considered  binding  on  past 
transactions. 

That  the  duties  in  question  were  discharged  by  the  defend- 
ant during  office  hours^  can  form  no  objection  to  the  compen- 
sation claimed.  They  were  requhed  of  him  by  the  head  of 
the  department,  and,  being  a  subordinate,  he  had  no  discretion 
to  decline  the  labour  and  responsibility  thus  imposed.  But 
seeing  that  his  responsibility  would  be  greatly  .increased,  and 
perhaps  his  labour,  the  secretary  of  the  navy  increases  his 
compensation,  as  in  justice  he  was  boilnd  to  do. 

In  discharging  the  ordinary  duties  of  clerk,  the  compensation 
of  the  defendant  was  fixed  at  .fourteen  hundred  dollars;  but 
when  the  duties  of  agent  for  navy  disbursements  wexfi  super- 
added to  those  of  clerk,  there  is  an  adequate  augmentation  of 
pay  given  to  I4m.  Is  there  any  thing  unreasonable  or  imjust 
in  thisi 

But  it  is  said  there  was  no  law  authorizing  such  an  officer 
to  be  appointed. 

That  the  duties  performed  by  the  defendant  were  necessary 
for  the  public  service,  has  not  been  denied;  nor  is  it  pretended 
that  the  commissions  allowed  him,  were  higher  than  the  amount 
paid  for  similar  services  elsewhere.  The  payments  by  him 
were  legal,  and  being  made  imder  the  immediate  direction  of 
the  secretary  of  the  navy,  errors  were  avoided  which  might 
have  occurred  under  other  circumstances. 

It  must  be  admitted  that  there  was  no  law  authorizing  the 
appointment  of  the  defendant,  nor  was  it  considered  necessary 
that  there  should  be  a  special  statutory  provision  on  the  sub- 
ject. For  the  convenience  of  the  officers  of  the  navy  and 
others  who  were  engaged  in  the  service  of  the  department, 
certain  disbursements  became  necessary ;  and  as  no  law  spe- 
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ciaHy  authorized  the  appomtment  of  an  agent  for  this  purpose, 
they  were  required  to  be  made  by  a  clerk. 

In  this  manner  were  these  payments  made  for  fifteen  years, 
under  difierent  secretaries  of  the  navy,  and  the  same  rate  of 
compensation,  as  now  claimed,  was  allowed.  The  charge  was 
sanctioned  by  the  accounting  officers  of  the  treasury  depart- 
ment, and  no  objection  was  ever  made  to  it  by  the  committees 
of  congress,  who  annually  inspected  the  books  of  the  deoarl- 
ment. 

It  would  seem,  therefore,  whether  the  claim  of  the  defendant 
be  varied  in  reference  to  the  services  perf<»med  or  to  the  long 
sanction  which  has  been  given  to  them  by  the  navy  and  trea- 
sury departments,  its  justice  is  imquestionable.  The  govern- 
ment does  not  deny  the  performance  of  the  services  by  the 
defendant,  nor  that  they  do  in  equity  entitle  him  to  compensa- 
tion; but,  as  his  appointment  was  without  legal  authority,  it 
is  insisted  he  can  obtain  compensation  only  by  application  to 
congress. 

An  action  of  assumpsit  has  been  brought  by  the  govermnent 
to  recover  from  the  defendant  the  exact  sum,  which,  in  equity, 
it  is  admitted  he  is  entitled  to  receive,  for  valuable  services 
rendered  to  the  public,  in  a  subordinate  capacity,  under  the 
express  sanction  of  the  head  of  the  navy  department.  This 
sum  of  money  happens  to  be  in  the  hands  of  the  de(pndant, 
and  the  question  is  whether  he  shall,  under  the  circumstances, 
be  required  to  surrender  it  to  the  government,  and  then  petition 
congress  on  the  subject. 

A  simple  statement  of  the  case  would  seem  to  render  proper 
a  very  different  course. 

If  some  legal  provision  be  necessary  to  sanction  the  payment 
of  the  compensation  charged,  application  should  be  made  to 
congress  by  the  head  of  the  department,  who  required  the  ser- 
vice and  promised  the  compensation.  But  no  such  provision 
is  necessary.  For  more  than  fifteen  years  the  claim  has  been 
paid  for  similar  services,  and  it  is  now  too  late  to  withhold  it 
for  services  actually  rendered.  It  would  be  a  novel  principle 
to  .refuse  payment  to  the  subordinates  of  a  department,  because 
their  chief,  imder  whose  direction  they  had  faithfully  served 
the  public,  had  mistaken  his  own  powers,  and  had  given  an 
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erroneous  construction  of  the  law.  But  the  case  under  ^^n- 
sideration  is  stronger  than  this.  It  is  not  a  case  where  pay- 
ment for  services  is  demanded,  but  where  the  government  seeks 
to  recover  money  from  the  defendant,  to  which  he  is  equitably 
entitled  for  services  rendered.  This  court  cannot  see  any  right, 
either  legal  or  equitable,  in  the  government,  to  the  sum  of  mo- 
ney for  the  recovery  of  which  this  action  was  brought.  They 
think  that  the  secretary  of  the  navy,  in  authorizing  the  defend- 
ant to  make  the  disbursements,  on  which  the  claim  for  com- 
pensation is  founded,  did  not  transcend  those  powers  which, 
und^r  the  circumstances  of  the  case,  he  might  well  exercise. 
And  they  therefore  think  that  the  circuit  court  did  not  err  in 
refusing  to  give  the  instructions  to  the  jury  as  prayed  by  the 
attorney  of  the  United  States.  The  judgment  of  the  circuit 
court  is  therefore  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  Columbia,  holden  in  and  for  the  county  of  Washington,  and 
was  argued  by  counsel:  on  consideration  whereof,  it  is  ordered 
and  adjudged  by  this  court,  that  the  judgment  of  the  said  cir- 
cuit court  in  this  cause  be,  and  the  same  is  hereby  affirmed. 


Vol.  VIL— C 
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The  United  States,  plaintiffs  in  error  v.  Eleazar  W. 

Ripley. 

The  United  SUtes  brought  an  action  againat  general  Ripley  for  a  certain 
amount  of  public  money  he  bad,  aa  waa  alleged,  fiuled  to  account  for 
and  pay  over  aa  the  law  required.  The  defendant  waa  in  the  lervice  of 
the  United  States  from  1613  to  1817<'  and  was  promoted  at  different  pe< 
riodi^  until  he  resigned  hia  commission^  aa  major-general  by  brevet  in  the 
latter  year.  During  this  period  he  rendered  distinguished  and  active 
military  services  to  hb  country,  and  received  the  pay  and  emoluments  to 
which  his  rank  entitled  him,  under  the  law  and  regulations  applicable 
thereto.  Large  sums  of  moneys  passed  through  his  hands,  and  were 
disbursed  by  him  for  the  supplies  of  the  troops  under  his  command.  He 
claimed  a  commission  on  these  sums,  and  off*ered  evidence  to  prove  tlmt 
similar  allowances  had  been  made  to  others.  '  He  also  claimed  extra  pay 
or  compensation  for  services  performed  by  him,  not  within  the  line  of  his 
duty,  in  preparing  plans  of  fortifications,  and  for  procuring  and  forward- 
ing supplies  of  provisions,  8cc.  to  troopc  of  the  United  States,  beybnd 
his  military  command.  These  claims  were  resisted  by  the.  United  States 
on  the  ground  that  no  other  compensation  could  be  allowed  to  him  than 
such  as  was  mentioned  or  defined  by  tlie  laws  of  the  United  States,  by 
instructions  of  the  president,  or  by  the  legal  regulations  of  the  war  de- 
partment. 

!t  is  presumed  that  eveiy  penon  who  has  been  engaged  in  the  public  ser- 
vice has  received  the  compensation  allowed  by  law,  until  the  contraiy 
appear.  The  amount  of  compensation  in  the  military  service  may  depend, 
in  some  degree,  on  the  regulaftiona  of  the  war  departmenti  but  such  re- 
gulations must  be  uniform,  and  applicable  to  all  officers  under  the  aunc 
circumstances. 

If  the  disbursements,  for  which  compensation  is  claimed,  were  not  such  as 
were  ordinarily  attached  to  the  duties  of  the  officer,  the  fact  should  be 
statedi  and  also  that*  the  service  was  performed  under  the  sanction  of  the . 
government,  or  under  such  circumstances  aa  rendered  the  extra  labour 
and  responsibility  assumed  in  performing  it  necessaiy. 

Should  the  accounting  officer  of  the  treasury  refuse  to  allow  an  officer  the 
established  compensation  which  belongs  to  his  station,  the  claim,  having 
been  rejected  by  the  proper  department,  should,  unquestionably,  be  al- 
lowed by  way  of  setpc^  to  the  demand  of  the  government  by  a  court  and 
jury. 

And  it  is  equally  clear,  that  an  equitable  allowance  should  be  made  in  the 
same  manner  for  extra  services  performed  by  an  officer  which  did  not 
come  within  the  line  of  his  official  duty,  and  which  had  been  performed 
under  the  sanction  of  the  government,  or  under  circumstances  of  pecu- 
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In  0iieh  a  caie  the  oompenwtioo  riioald  be  gndutted 
by  the  amoaiit  p>id  for  Bke  lerneCT  under  wmilar  arnniwlnirca.    Uoge 
aej  be  Mfelj  rrlied  upon  in  wch  caaci^  as  fizin|^  a  just  compenntjon. 

Hovevcr  ▼•lunble  the  pbni  for  fortifications^  prepared  by  a  pubfic  officer* 
may  have  been,  unl^  they  were  prepared  at  the  request  of  the  goreni- 
nent.  or  weraJndispensable  to  the  public  service^  as  a  matter  of  right, 
a  coBpeBsation  for  them  cannot  be  ckimed. 

The  cfauBDS  <^ooaipensslion  set  up  in  this  case,  must  be  brought  within  the 
established  rules  on  the  subject,  before  they  can  receive  judicial  sanction. 

ERROR  fixxn  the  district  court  of  the  eastern  district  of 
liOuifliaiUL 

In  the  district  court  oi  the  United  States  for  the  eastern 
district  of  Louisiana,  the  United  States,  aa  the  7th  of  Septem- 
ber 1822,  instituted  proceedings  by  two  petitions,  claiming-  in 
one,  **  the  smn  of  thirteen  thousand  one  hundred  and  sixty* 
three  ddlars,  and  ten  cents,  as  due  by  Eleazar  W.  Ripley, 
late  major-general  in  the  army  of  the  United  States,  which,  on 
the  9th  day  of  April  1821,  at  the  treasury  department,  was 
found  against  him,  on  a  statement  and  settlement  of  his 
account;"  and  claiming  in  the  other,  ^  the  sum  of  four  thou- 
sand one  hundred  and  fifty-four  dollars  and  ninety-five  cents, 
which,  on  the  6th  day  of  May  1821,  at  the  treasury  department, 
was  found  against  Idm  on  the  settlement  and  statement  of  his 
account**  • 

To  that  petition  the  defendant  pleaded  that  he  was  not  in- 
debted to  the  United  States ;  and  the  case  was  afterwards,  on 
the  28th  of  May  18S0,  submitted  to  a  jury,  and  a  verdict  was 
found  lor  the  defendant  in  the  following  terms.  '*  Verdict  for 
the  defendant  as  follows: 

** Amount  rfhis  account,  less  f  SOO  lost,    -        f  13,060  22 

*^Extra  services  at  Washington,        -         -  2,'000  00 


f  16,060  22 
**  Deducting  therefrom  balance  due  the  United 
States,  .        -        -        ...        .        11,929  S2 


f  3,130  90 

**  A.  CHARBONlfET. 

^'Jfem  OrieoM,  29^  of  Mag  1830.** 

Upon  the  verdict,  the  court  ordered  that  the  United  States 
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ta?v)  nothing  by  their  petitions :  and  the  United  States  prose- 
cuted this  writ  of  error. 

On  the  trial  of  the  cause,  the  district  attorney  of  the  United 
States  took  the  following  bills  of  exceptions. 

«  Be  it  remembered^  that  on  this  28th  day  of  May  1 830,  on  the 
trial  of  this  cause,  the  defendant  offered  the  following  testimony: 
The  defendant  entered  in  the  army  of  the  United  States  in 
the  year  1812,  as  a  lieutenant-colonel;  was  promoted  at  dif- 
ferent periods  until  he  attained  the  rank  of  major-general  by 
brevet,  which  rank  he  held  until  the  day  of  his  resignation  of 
his  commission,  in  the  year  1817.  During  this  interval  the 
defendant  wists  engaged  in  active  service,  and  received  the  pay 
and  emoluments  to  which  his  rank  entitled  him,  under  the 
laws  of  the  United  States,  and  the  regulations  of -the  president' 
of  the  United  States,  and  of  the  department  of  war.  Large 
sums  of  moi^ey  passed  through  his  hands,  and  were  passed 
over  by  him  to  various  officers  in  the  army  under  his  command, 
and  to.  others  who  have  been  appointed  by  him  to  act  as  such, 
or  were  disbursed  by  him  for  the  supplies  of  the  troops  by  him 
commanded.  H<  claimed  to  be  allowed  a  comipission  on  these 
disbursements,  and  offered  evidence-to  prove  that  similar  allow- 
ances had  been  made  to  other  officers  of  the  line  of  the  army, 
who  had  been  charged  with  the  disbursements  of  public 
moiieys;  and  also  offered  evidence  to  prove  what  would  be  a 
fair  rate  of  compensation  for  such  services.  Thp  defendant 
also  claimed  an  allowance  of  extra  payor  compensation  ibr 
services  p^ormed  by  him,  not  within  the  line  of  his  duty,  in 
preparing  plans  for  fortifications,  and  for-  procuring  and  for- 
warding supplies  of  provisions,  &c.,  to  troops  of  the  United 
States,  beyond  the  limits  of  His  military  command,  and  offered 
ttsstimony  to  prove  the  value  of  said  services.  To  the  intro- 
duction of  all  which  testimony,  the  attorney  for  the  United 
States  objected,  on  the  ground  that  no  other  or  further  com- 
pensation could  be  allowed  for  disbursements  made,  or  extra 
services  rendered,  as  aforesaid,  than  such  as  were  sanctioned 
or  defined  by  the  laws  of  the  United  States,  by  instructions  of 
the  president  of  the  United  States,  or  by  regulations  of  the  war 
department,  legally  made.  But  the  court  overruled  the  objec- 
tion and  admitted  the  testimony. '^ 
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**And  be  it  further  remembered,  that  on  the  trial  of  this  cause, 
the  testimony  in  the  case  having  1)een  closed,  the  attorney  of 
the  United  States  prayed  the  court  to  instruct  the  jury  that  no 
allowance  in  the  form  of  commissions  or  otherwise,  for  moneys 
disbursed,  as  aforesaid,  or  extra  compensation  for  services  ren- 
dered under  the  circumstances  hereinbefore  stated,  could  be 
admitted  as  a  legal  and  equitable  set-off  against  the  claims  of 
the  United  States;  other  than  such  as  were  sanctioned  and 
defined  by  *he  laws  of  the  United  States,  by  instructions  of  the 
president  of  the  United  States,  or  by  regulations  of  the  de- 
partment of  war,  legally  made.  But  the  court  refused  so  to 
instruct  the  jury,  but  stated  to  them  that  the  defendant  was 
entitled  to  credit  for  commissions  on  disbursements,  and  allow- 
ances for  extra  services,  and  that  they  must  judge  of  the  rate 
and  extent  of  such  commissions." 

The  case  was  argued,  for  the  plaintifis  in  error,  by  Mr 
Taney,  attorney-general  of  the  United  States ;  no  coimsel  ap- 
peared for  the  defendant  in  error. 

For  the  United  States,  it  was  contended,  that  from  the  bill 
of  exceptions  and  the  verdict  of  the  jury,  it  appeared  that  some 
of  the  services  for  which  extra  compensation  was  claimed  were 
rendered  by  general  Ripley  in  the  line  of  his  duty,  and  that 
it  did  not  appear  that  others  were  so  performed,  but  the  go- 
vernment had  the  advantages  of  the  services.  The  receiving 
and  pa}ring  money  for  which  commissions  are  claimed,  were  of 
the  former  description,  and  are  not  represented  otherwise. 
Other  charges  are  made  on  the  allegation  that  they  are  for 
services  out  of,  or  beyond  his  duty. 

The  question  to  be  decided  by  the  court,  depends  upon  the 
fourth  section  of  the  act  of  congress  of  1794,  2  Laws  U.  S.  694. 

By  that  law  no  claims  can  be  made  which  could  not  be  al- 
lowed by  the  accounting  officers  of  the  treasury  in  the  settle- 
ment of  aeeotmts.  It  was  not  intended  that  claims  which 
could  not  be  presented  to  those  officers,  claims  for  services 
which  were  not,  by  the  law  regulating  the  duties  of  those  who 
made  the  clainu^  authorized  and  designated,  and  for  which  the 
officers  of  the  treasury  could  not  admit  a  right  to  compensation. 
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should  be  submitted  to  a  court  and  jury.  The  errors  of  the 
accounting  officers,  in  their  construction  of  the  laws,  could 
alone  be  brought  before  a  court  and  jury.  The  term  <*  justly," 
which  is  found  in  the  fourth  section  of  the  act,  was  not  intend- 
ed to  enlarge  the  powers  of  the  court  and  jury  beyond  that 
g^ven  to  the  accounting  officers. 

It  is  admitted  that  if  the  credits  or  debits  claimed  against 
the  government  were  of  such  a  nature  that  they  should  have 
been  allowed  by  the  accounting  officers,  a  court  and  jury  have 
\  right  to  judge  of  their  amount  or  extent,  but  they  must  have 
9een  previously  submitted  at  the  treasury.  There  is  no  dif- 
ference in  the  s^plication  of  this  rule  to  debtors  and  creditors  of 
the  United  States. 

The  principle  which  is  implied  in  these  positions  is,  that  the 
law  never  meant  to  invite  resistance  in  courts  of  justice  by 
those  upon  whom  the  government  had  claims,  by  referring  the 
credits  of  which  they  could  not  avail  themselves  with  the  ac- 
counting officers  of  the  treasury,  to  cdurts  of  law :  a  contrary 
deduction  from  the  statute  would  require  strong  language  to 
sustain  it.  To  illustrate  and  maintain  these  views  of  the  law, 
the  third  section  of  the  act  was  referred  to,  and  the  case  of  the 
United  States  v.  Wilkins,  6  Wheat.  144,  was  cited. 

The  only  credits  which  can  be  claimed  by  an  officer  in  the 
service  of  the  United  States,  are  those  for  services  performed 
under  the  authority  of  a  law,  by  a  contract  made  by  an  officer 
or  agent  of  the  government,  authorized  to  make  the  contract 
Although  services  may  have  been  rendered,  and  the  govern- 
ment  may  be  bound  in  equity  and  good  conscience  to  allow 
a  compensation  for  them,  yet  if  the  auditor  of  the  treasury 
could  not  allow  for  them,  courts  and  juries  cannot  look  into 
them.  This  rule  does  not  apply  to  the  sum  or  amount,  unless 
a  specific  sum  is  stated  in  the  contract,  and  in  such  a  case  the 
amount  stated  is  conclusive.  It  is  not  contended  that  any  dif- 
ference exists  between  implied  contracts  with  the  government, 
when  a  law  has  authorized  a  contract,  and  implied  contracts 
with  individuak.  The  authority  to  make  the  contract  to  bind 
the  United  States  must  be  shown. 

Upon  these  principles^  it  was  the  duty  of  the  defendant  in 
error  to  have  shown  the  provisions  of  the  law,  or  the  regulations 
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of  the  war  department  authorized  by  law,  under  which  the 
claims  of  set-off  and  debit  were  sanctioned.  The  bill  of  ex- 
ceptions asserts  that  they  were  not  authorized  by  any  law  or 
by  any  regulations  of  the  department  of  war. 

It  is  submitted  to  the  court  whether,  where  there  is  no 
law  to  authorize  the  claims;  where  the  president,  as  the  head 
of  the  government,  has  no  authority  by  law  to  authorize  such 
claims;  and  where  there  are  no  regulations  of  the  war  depart- 
^ment  to  sanction  them,  a  court  of  the  United  States  could,  on 
the  ground  of  there  being  an  equity  in  favour  of  the  claims, 
allow  them. 

As  to  the  words  equitabk  seU-off  in  the  third  section  of  the 
act,  it  was  argued  that  it  could  not  have  been  the  intention  of 
the  legislature  to  authorize  a  set-off  as  a  compensation  for  ser- 
vices for  which  the  United  States  were  not  bound  to  pay. 
These  terms  intend  that  such  set-off  shall  be  admitted  when 
the  government  was  jwtiy  bound  to  pay  the  sums  charged  for 
the  services,  but  for  which  the  party  making  the  claim  could 
not  sue  the  United  States.  They  import  the  claims  which  the 
party,  asserting  the  set-off,  is  justly  entitled  to ;  and  which  the 
accounting  officersof  the  treasury  are  authorized  bylaw  toadmit. 

Mr  Justice  MTiEan  delivered  the  opinion  of  the  Court. 

The  United  States  have  brought  this  writ  of  error,  to  reverse 
a  judgment  of  the  court  of  the  United  States  for  the  eastern 
district  of  Louisiana. 

An  action  was  brought  in  that  court  to  recover  fiom  the  de- 
fendant a  certain  amount  of  public  money,  for  which  he  hi^l 
failed  to  account,  and  neglected  to  pay  over  as  the  law  requires. 

As  the.  facts  of  the  case  appear  in  the  following  bill  of  ex- 
ceptions, it  will  be  uimecessary  to  advert,  specially,  to  the 
pleadings  in  the  cause. 

'*Be  it  remembered,  that  on  this  28th  May  1830,  on  the 
trial  of  this  cause,  the  defendant  offered  the  following  testimony: 
That  he  entered  iiito  the  army  of  the  United  States  in  the  year 
1812  as  a  lieutenant-colonel;  was  promoted  atdifferent  periods 
until  he  attained  the  rank  of  major-general  by  brevet,  which 
rank  he  held  untU  the  day  of  his  resignation  of  his  commission 
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in  the  year  1817.  During  thia  interval  he  was  engaged  in 
active  service,  and  received  the  pay  and  emoluments  to  which 
his  rank  entitled  him,  under  the  laws  of  the  United  States^  and 
the  regulations  of  the  president  of  the  United  States  and  of  the 
department  of  war. 

'^  Large  sums  of  money  passed  through  his  hands  to  various 
officers  in  the  army  tmder  his  command,  or  were  disbursed  by 
•him  for  the  supplies  of  the  troops  by  him  commanded.  He 
claimed  to  be  allowed  a  commission  on  these  disbura^ents, 
and  offered  evidence  to  prove  that  similar  allowances  had  been 
made  to  other  officers  of  the  line  of  the  army,  who  had  been 
charged  with  the  disbursements  of  public  moneys;  and  also 
offered  evidence  to  prove  what  would  be  a  feir  rate  of  compen- 
sation for  such  services. 

*^The  defendant  also  claimed  an  allowance  of  extra  pay  or 
compensation  for  services  performed  by  him,  not  withhi  the 
line  of  his  duty,  in  preparing  plans  for  fortifications,  and  for 
procuring  and  forwarding  supplies  of  provisions,  &c.  to  troops 
of  the  United  States,  beyond  the  limits  of  his  military  com- 
mand, and  offered  testimony  to  prove  the  value  of  said  services. 
To  the  introduction  of  all  which  testimony  the  attorney  for  the 
United  States  objected,  on  the  ground  that  no  other  or  further 
compensation  could  be  allowed  for  disbursements  made,  or 
extra  services  rendered,  as  aforesaid,  than  such  as  were  sanc- 
tioned or  defined  by  the  laws  of  the  United  States,  by  instruc- 
tions of  the  president  of  the  United  States,  or  by  regulations  of 
the  war  department,  legally  made.  But  the  court  overruled 
the  objection  and  admitted  the  testimony.** 

And  the  testimony  being  closed,  the  attome]^  of  the  United 
States  nrayed  the  court  to  instruct  the  jury,  that  no  allowance 
in  the  form  yf  commissions  or  otherwise,  for  moneys  disbursed 
as  aforesaid,  or  extra  compensation  for  services  rendered,  under 
the  circumstances  liefore  stated,  could  be  admitted  as  a  legal 
.and  equitable  set-i^ff  against  the  claim  of  the  United  States, 
other  than  such  as  were  sanctioned  and  defined  by  the  laws  of 
the  United  States,  by  iqstructions  of  the  president,  or  by  regula- 
t  ions  of  the  department  of  war,  legally  made.  But  the  court  re- 
liised  so  to  instruct  the  jijrv\  and  stated  to  them  that  (he  defend- 
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ant  was  entitled  to  credit  for  commissions  on  disbursements 
and  allowances  for  extra  services,  and  that  they  must  judge  of 
the  rate  and  extent  of  such  commissions  and  allowances. 

The  jury  rendered  a  verdict  against  the  United  States,  and 
reported  a  balcuice  due  from  them  to  the  defendant. 

The  claim  set  up  by  the  defendant,  and  which  was  allowed 
by  the  jury,*  rested  on  t\vo  grounds. 

1.  For  certain  disbursements  made  by  him. 

2.  For  pre[)anng  plans  for  fortifications,  and  for  procuring 
and  forwaiding  supplies  of  provisions,  &c.  for  the  troops  be- 
yond his  military  command.  Tlie  latter  service  is  said,  in  the 
bill  of  exceptions,  not  to  have  been  within  the  line  of  his  duty; 
but  no  such  statement  is  made  in  regard  to  the  fonner. 

In  behalf  of  tiie  United  States  it  is  contended,  that  the  court 
can  only  allow  credits  which  the  auditor  should  have  allowed; 
and  that  unliquidated  damages  cannot  be  set  oiT  at  law. 

In  the  case  of  the  United  States  v.  Macdaniel,  which  has 
been  decided  at  the  present  tenn,  this  court  has  said,  that  the 
powers  of  the  court  and  jury  to  admit  credits  against  a  demand 
of  the  government,  were  not  limited  to  items  which  should 
have  been  allowed  by  the  auditor.  That  in  all  cases  where 
an  equitable  claim  against  the  United  States  is  set  up  by  a 
defendant,  which,  under  the  circmnstances,  should  have  been 
allowed  by  an  exercise  of  the  discretionaiy  powers  of  the  pre- 
sident or  the  head  of  a  department,  it  should  be  submitted  to 
the  jury,  under  the  instructions  of  the  court. 

Equitable,  as  well  as  legal  claims  against  the  government, 
are  contemplated  by  die  law  as  proper  items  of  credit  on  the 
trial;  and  so  tliis  court  decided  in  the  case  of  the  United  States 
V.  Wilkins,  reported  in  6  Wheat.  135. 

It  is  presumed  that  every  person  who  has  been  engaged  in 
•the  public  service,  has  received  the  compensation  allowed  by 
law,  until  the  contrary  shall  be  made  to  api^ear.  The  ajnount 
of  compensation  in  the  militaiy  service  may  de)iend,  in  some 
degree,  on  the  regulations  of  the  war  deparlment;  but  such 
regulations  must  be  unifonn,  and  applicable  to  all  officers  under 
the  same  circumstance?.  So  far  then  as  it  regards  the  pay  of 
the  defendant  for  services  rendered  in  the  line  of  his  duty,  it 
would  seem  not  to  be  diflicult  for  him  to  show  certain  regula* 
Vol.  VII  —D 
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tioDfl of  thewBT  deftetment,  or  instractions  of  the  president, 
within  the  rule  stated  in  the  bill  of  exceptions  by  the  attorney 
(rf  the  United  States. 

U,  howe¥er,  the  disbursements  made,  Cmt  which  compensa- 
tion is  claimed,  were  not  such  as  were  ordinarily  attached  to 
the  duties  of  the  office  held  by  the  defendant,  (fie  &ct  should 
have  been  so  stated;  and  also  that  the  service  was  performed 
under  the  sanction  of  the  government,  or  under  such  circum- 
stanced as  rendered  the  eJ:tra  labour  and  responsibility  assunled 
by  the  defei^daiit  iu  performing  it  necessary.  Should  the  ac- 
counting officers  oi  the  treasury  department  reAise  to  allow  an 
officer  the  established  compensation  which  belongs  to  his  sta- 
tion ;  the  claim,  having  been  rejected  by  the  jHroper  department, 
should  unquestionaJdy  be  allowed,  by  way  of  set-ofl^  to  a  de- 
mand of  the  government,  by  a  court  and  jury. 

And  it  is  equally  dear,  tha^  an  equitable  allowance  should 
l)e  mad^  in  the  saide  manner,  for  extra  services  perfoimed  by 
an  €&cet  which  did  not  come  within  the  line  of  ins  official 
di\ty,  and  which  had  been  performed  under  the  sanction  of  the 
government,  or  under  circumstances  of  peculiar  emergency. 
In  such  a  case,  the  compensation  should  be  graduated  by  the 
amouAt  paid  for  like  services,  under  similar  circumstances. 
Usage  may  safely  be  relied  on  in  such  cases,  as  fixing  a  just 
compensation. 

Tlie  allowances  claimed  under  the  second  head,  for  services 
which  did  not  crane  within  the  range  of  his  official  duties^ 
should  have  been  shown  by  the  defendant  to  have  been  per- 
formed with  the  sanction  of  the  government,  or  under  circum- 
stances as  above  stated. 

However  valuable  the  plans  for  fortifications  prepared3>ythe 
defendant  may  have  been,  unless  they  were  prepared  at  the 
request  of  the  government,  or  were  indispensable  to  the  public 
service;  he  cannot  claim  a  compensation  for  them,  as  a  matter 
of  right. 

The  distinguished  services  rendered  by  the  defendant  dur- 
ing the  late  war,  are  advantageously  known  to  the  country; 
but  the  claims  set  up  in  the  case  under  consideration  nlust 
be  brought  within  the  established  rules  on  the  subject,  before 
they  can  receive  judicial  sanction.    And  as,  in  the  opinion  of 
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this  court,  the  district  court  erred  in  their  instructions  to  the 
jury,  which  were  given  without  qualification,  the  judgment 
must  be  reversed,  and  the  cause  remanded  for  proceedings  de 
nova 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana,  and  was  argued  by  counsel ;  on  considera- 
tion whereof,  it  is  the  opinion  of  this  court,  that  the  said  district 
court  erred  in  their  instructions  to  the  jury:  whereupon  it  is 
ordered  and  a4judged  by  this  court,  that  the  judgment  of  the 
said  district  court  m  this  cause  be,  and  the  same  is  hereby 
reversed,  and  that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  district  court,  with  directions  to  award  a 
venire  fiicias  de  n6vo. 
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The  United  StATEs,  i'latntiffs  in  error  v.  Tuouas 

FiLLEBROWN,  JuN. 

Tlie  United  Sjbttet  instituted  an  action  to  recover  a  balance,  certified  at  the 
treaauxyy  againit  the  defendant  on  the  settlement  of  his  accounts  as  secre* 
tuf  to  the  commissioners  of  the  navy  hospital  fund.  Upon  this  settle- 
ment^ the  defendant  set  up  a  claim  for  compensation,  for  what  he  considered 
extra  sendees,  in  bringing  up  ^d  arranging  the  records  of  the  boards 
antecedent  to  his  appointment  as  secretary  i  and  alio  for  commissions  on 
the  disburseinent  of  moneys  under  the  orders  of  the  board.  These  claims 
were  rejected  by  the  accounting  officers  of  the  treasury,  and  were 
on  the  trial  set  up  by  way  of  set-off  against  the  demand  on  the  part  of 
the  United  States.  Held:  that  the  sllowance  of  compensation  by  a 
fixed  sslary  to  the  defendant,  as  the  secretary  of  the  board  of  the  navy 
hospitsi  commissioners,  nlid  not  exclude  his  rig^t  to  claim  extra  coiiipen« 
lation  for  the  disbursement  of  moneys  belonging  to  the  navy  hospital 
fond. 

Held:  that  it  was  not  necessary  to  entitle  the  defendant  to  such  compensa- 
tioo,  that  the  board  of  commissioners  should  have  passed  a  resolution  for 
the  payment  of  such  commissions,  and  that  the  claim  of  coromisnons 
should  have  been  sanctioned  and  settled  by  the  board,  in  order  to  enable 
the  defendant  to  set  up  a  claim  against  the  United  States. 

The  autfaotity  of  the  commissioners  to  appoint  a  secretaiy  was  not  de* 
aiedi  and  this  same  authority  must  necesssrily  exist,  to  appoint  agents 
and  superintendents  for  the  management  of  the  business  connected  with 
the  emplojrment  of  the  fond ;  and  which,  in  the  absence  of  any  regula- 
tion by  law  on  the  subject,  must  cany  with  it  a  right  to  determine  the 
compensation  to  be  allowed  them. 

From  the  testimony  in  the  case,  it  is  very  certain  that  the  secretary  of  the 
navy  considered  tlie  agency  of  the  defendant  in  relation  to  the  fund  as  en- 
tirely distinct  from  his  duty  as  secretary,  and  for  which  he  was  to  have 
extra  compensation.  And  it  is  fairiy  to  be  collected  from  his  deposition 
that  all  this  received  the*  direct  sanction  of  all.  the  commissioners.  Bat 
whether  it  did  or  no1«  it  was  binding  on  th^  boards  for  the  secretary  of 
the  navy  was  the  acting  commissioner,  haWng  the  authori^  of  the  board 
for  doing  what  he  did,  and  his  acts  were  the  acts  of  the  board,  in  judg- 
taent  of  law.  It  was  therefore  an  express  contract  entered  into  be- 
tween the  board  or  its  agent,  and  the  defendant ;  and  it  was  not  in  the 
power  of  the  board,  composed  even  of  the  same  men,  after  the  service 
had  been  perfonned,  to  rescind  the  contract,  and  withhold  firom  the 
defendant  the  stipulated  compensation.  There  is  no  doubt,  th(^  board, 
composed  of  other  members,  had  the  same  power  over  this  matter  as  the 
former  board;  but  it  cannot  be  admitted  that  it  had  any  greater  power. 
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The  rejection  therefor  of  thete  elaimi^  on  the  Tthof  September  1839» 
After  all  the  eenricei  bad  been  performed  by  the  defendant^  can  have  no 
influence  upon  the  queation. 

There  ia  no  general  principle  of  Uiw  knOIni  to  the  c6art»  and  no  anthority 
haa  been  ihown  estabhshing  the  doctrine  that  all  the  proceedingBof  Mich 
boaida  ninat  be  in  writings  or  that  thej  shall  be  deemed  Toid ;  unless  the 
statute  under  which  they  act  shall  require  their  proceedings  to  be  reduced 
to  writia^.  It  is  certainly  fit  and  proper  that  every  important  transaction 
ofthe  board  should  be  committed  to  writing;  but  the  law  imposes  no 
such  indispensable  duty.  The  act  of  1811, 4  Laws  U.  8.  31 1»  constitut* 
iQg  the  ibnd'far  navy  hospitals,  only,  makes  the  secretariea  of  the  navy, 
treasury  and  war  departments^  aboaid  of  commissioners,  by  the  name  and 
style  of  commissioners  of  navy  hospitals,  and  gives  some  general  direc- 
tions in  what  ifay  the  fUnd  is  to  be  employed:  but  the  mode  and  manner 
of  transacting  their  buuness  is  not  in  Any  way  prescribed.  . 

It  is  not  true  even  with  respect  to  corporations,  that  all  their  acts  roust  be 
established  by  poative  record  evidence.  In  the  case  of  the  Bank  of  the 
United  States  v.  Dandiidge^  13  Wheat.  69,  this  court  say^  ^  we  do  not  admit 
aa  a  general  proposition,  that  the  acta  of  a  corporation  are  invalid  merely 
from  an  omission  to  have  them  reduced  to  Hrriting,  unless  the  statute  creat- 
ing it,  makes  such  writing  indispeniable  as  evidence,  or  to  give,  them  an 
obfigatoiy  iotoe.  If  the  statute  imposes  such  restriction,  it  must  be  obeyed. 
If  the  board  had  authority  to  employ  the  defendant  to  perform  the  servi- 
ces  which  he  has  rendered,  and  these  services  have  been  actually  rendered 
at  the  request  ofthe  boards  the  law  implies  a  promise  to  pay  for  the  same. 
TOs  prindple  is  ftiDy  established  in  the  case  of  the  United  States  y, 
Wilkins^  6  Wheat  143  :  which  brought  under  the  consideration  of  the 
eourt^  the  act  c^the  3d  of  March  1797,  3  Laws  U.  S.  594^  providing  fbr 
the  settlement  of  accounts  between  the  United  States  and  public  re- 
ceivers. 

The  instructipns  given  to  the  jury  by  the  circuit  court  were :  if  the  jury 
believe  from  the  evidence,  that  the  regular  duties  to  be  performed  by  the 
deieodanti  as  secretsry  to  the  commissioners  of  the  navy  hospital  flmd^ 
at  the  slated  salary  oftwo  hundred  and  fifty  dollars  per' annum,  did  not 
extend  to  the  receipt  and  disbursement  of  the  fund :  that  the  duty  of  re- 
oeiving  and  disbursing  the  fhnd  was  required  of  and  performed  by  ]um» 
as  an  extra  service,  over  and  shove  the  regular  duties  of  his  saidappointp 
ments  that  it  haa  been  for  many  years  the  general  practice  ofthe  goverii« 
ment  and  Ha  several  departmenta  to.  allow  to  persons,'  though  heading' 
offices  or  derfaUps^  for  the  proper  duties  of.  which  they  receive  stated 
aslariea  or  other  fixed  compensation,  comnussioni^  over  add  above  meh 
aslariea  or  other  compensation,  upon  the  receipts  and  disbursements  of 
public  mone]rs,  appropriated  by  law  for  particular  services,  when  such 
receipts  and  disbursements  wereAOt  among  the  ordinaiy  and  regular 
dntiea  appertaining  to  such  offices  or  clerkships,  but  supersdded  labour 
and  responiibility,.  apart  from  such  ordinary  and  regular  duties  >  and  that 
the  defendant  took  upon  himself  the  labour  and  responsibility  of  a 
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ceipts  and  expeiiditares  ofthe  unry  hoipitel  fiind,  at  the  feqiwat  of  eidd 
conimiinoners,  or  with  an  understanding  on  both  ndei,  that  he  ihooldbe 
compensated  for  the  same,  as  extra  service,  by  the  aUowanoe  of  a  oon- 
miisibn  on  the  amount  of  such  receipts  and  expenditures:  then  it  is  eon- 
petent  for  the  jury  in  this  case,  to  allow  such  comraissioB  to  the  defendant^ 
on  the  said  receipts  and  disbursements,  as  the  jury  may  find  to  have  beeo 
agreed  upon  between  the  nid  commiisioners  and  the  defendant :  «»  in 
.  the  absence  of  any  speeifiw  hgreement,  fixing  the  rate  of  oommissiona 
at  such  rate  as  the  juiy  shall  find  to  be  reasonable  and  conformable  to  the 
genenJ  usage  of  tfie  goremment,  and  its  depsrtments  9  in  the  like 
cases.  These  instructions  were  entirely  correct,  and  in  confonm^-  to  ihm 
rules  and  principles  of  the  law  on  this  subject 
Upon  the  trial  of  this  cause,  the  defendant  offered  to  proves  by  parol  teaCi« 
roony,  the  general  usage  of  the  different  departments  of  the  govenmien^ 
in  aUowing  commissions  to  the  officers  of  go?eniment  upon  disbarfements 
of  money  under  a  special  authority  not  connected  witii  their  regular  offi^ 
cial  duties.  The  counsel  of  the  Unit^  States  objected  to  the  admission 
of  parol  cTidence  to  pro?e  such  usage,  but  the  court  permitted  the  eti- 
tlenee  to  be  giren*  By  the  court:  we  see  no  grounds  for  objeetioa 
against  the  usage  offered  to  be  proved,  and  the  purpose  for  which  it 
was  ao  offered,  as  connected  vriih  the  Tcry  terms  upon  whidi  the  defend- 
ant was  empk^ed  to  perform  the  senriees.  It  was  not  for  the  purpose 
of  estabUshing  the  right,  but  to  diow  the  measure  of  compensalioD,  and 
the  manner  in  wlueh  it  was  to  be  paid 

IN  error  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Columbia,  holden  in  and  for  the  county  of  Washington. 

The  United  States,  on  the  2Sd  day  of  May  1829,  instituted 
a  suit  in  the  circuit  court  of  the  district  of  Columbia,  for  the 
recovery  of  the  sum  of  two  thousand  and  seven  doUara  and 
eighty-^four  cents,  to  which  amount  the  declaration  alleged  the 
defendant  in  error,  Thomas  'Fillebrown,  Jun.,  to  be  indebted 
to  the  United  States,  **  for  sundry  matters  and  articles  properly 
chargeable  in  account,  as  stated  in  a  particular  account,  ftc.** 
The  declaration  also  contained  the  common  counts  of  goods 
sold  and  delivered,  money  laid  out  and  expended,  money  had 
and  received,  and  an  account  stated  and  settled,  &c.  The 
defendant  pleaded  non  assumpsit,  &c. 

The  cause  was  tried  by  a  jury  at  May  term  18S0,  and  a 
verdict  was  given  in  favour  of  the  United  States,  for  one  thou- 
sand nine  hundred  and  thirty-seven  dollars  and  seventy  cents; 
which  verdict  was,  on  the  motion  of  the  counsel  for  the  defend- 
ant, set  aside,  tmd  a  new  trial  ordered. 
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On  the  first  Monday  of  May  1831,  the  cause  was  again  tried 
by  a  juiy,  and  the  following  verdict  was  rendered  in  favour  of 
the  defendant,  upon  which  the  court  entered  judgment 

^  And  the  jurors  aforesaid,  at  the  time  of  bringing  in  their 
verdict  aforesaid,  filed  in  court  here  the  following  certificate, 
to  wit:  'The  jurars  empaopelled  in  the  case  of  the  United 
Btates  V.  Thomas  Fillebrown,  Jun.,  find,  upon  examining  the 
accounts  filed,  that  the  United  States  are  indebted  to  the  said 
Fillebrown  in  the  sum  of  four  hundred  and  thirty  dollars. 

<'  <  Witness  our  hands,  this  26th  day  of  May  1831.' " 

From  this  judgment  the  United  States  prosecuted  a.writ  of 
enor. 

On  the  trial  of  the  case,  the  deposition  of  Samuel  L.  South- 
ard, Esq.,  late  secretary  of  the  navy  of  the  United  States,  was 
read  in  evidence  tm  the  part  of  the  defendant 

In  the  testimony  of  Mr  Southard  it  was  stated,  that  from 
the  year  1825  to  March  1829,  he,  Mr  Southard,  was  secretary 
of  the  navy,  and  one  of  the  commissioners  of  *Hhe  navy  hos- 
pital fond."  The  situation  of  this  fund  was  such  as  to  require 
constant  and  earnest  attention.  Thomas  Fillebrown,  Jun.,  the 
defendant,  was,  by  the  board,  appointed  its  secretary  for  the 
dvcharge  of  those  duties,  and  his  salary  was  fixed  at  two  hun- 
dred and  fifty  dollars  per  annum. 

Mr  Southard  was,  by  the  direction  of  the  board,  and  by  pre- 
vioos  practice  and  usage,  acting  commissioner  of  the  fund,  and 
attended  to  all  matters  connected  with  it  except  in  cases  of 
new  arrangements;  the  expenditure  of  money  on  a  newobject; 
or  the  settlement  oi  a  new  principle:  when  the  whole  board 
was  consulted,  and  his  acts  authorized  or  sanctioned  by  it 
Ifr  FiUelHrown's  appointment  had  the  direct  and  express  sanc- 
tion of  the  board;  and  it  was  understood  that  he  was  to  dic^ 
charge  his  duties  at  such  times,  and  in  such  maimer,  as  not  to 
interfere  with  his  duties  as  a  clerk  in  the  navy  department; 
which  situation  he  held  at  the  time  of  his  appdntment,  and 
continued  to  hold. 

His  appointment  was  in  October  or  November  1825,  but  the 
records  of  the  fund  do  not  show  the  whole  amount  of  labour 
i^ch  he  had  to  perform;  his  duties  were  often  both  trouble-  • 
some  and  laborious. 
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Some  time  after  his  appointment,  it  was  considered  proper  to 
procure  necessary  books,  and  to  make  retrospective  examina- 
tions into  records  and  accounts  in  certain  public  offices,  and  to 
do  whatever  should  be  required  to  put  the  fund  in  a  proper 
condition.  .  This  was  regularly  the  duty  of  the  secretary  of  the 
fund;  but  as  it  related  to  a  period  anterior  to  his  appointment, 
for  which  he  could  not  receive  a  compensation  in  his  salary  as 
secretary,  it  was  thought  proper  to  allow  him  a  salary  for 
such  period  previous  to  his  actual  appointment^  as  would  be 
proportionate  to  the  additional  labour  actually  performed  by 
him;  and  such  allowance  was  made  about  May  1826,  and  had 
the  approbation  of  the  board.    The  allowance  was  regarded  in 
the  light  of  extra  service,  and  was  given  in  this  form  to  show 
the  character  of  the  service  rendered  by  the  defendant  in  error. 
Subsequent  to  the  appointment  of  the  defendant,  the  navy 
hos{»tal  fimd  became  sufficient  for  the  purchase  of  sites  for 
hospitals,  and  to  commence  the  erection  of  buildings.    The 
money  collected  was  placed  in  the  hands  of  the  treasurer  of  the 
United  States,  as  the  treasurer  of  the  fund;  and  a  special  agent 
who  should  attend  carefully  to  collecting  and  disbursing  it  was 
found  indispensable.    This  did  not  belong  to  the  duties  of  the 
secretary  of  the  ho&rd;  but  it  was  thought  best  to  give  the 
agency  to  him  on  accoimt  of  his  knowledge  of  the  interesis 
connected  with  the  fimd,  and  his  fitness  for  it 

The  manner  and  the  forms  of  transacting  the  business  were 
arranged  with  the  defendant  by  Mr  Southard,  as  the  acting 
commissioner ;  the  responsibility  attending  the  payment  and 
transmission  of  money  was  imposed  upon  the  defendant:. and 
at  all  times  he  acted  uprightly,  diligendy  and  skilfully  in  every 
thing  relating  to  the  subject 

In  so  doing,  it  was  the  understanding  of  the  commissioneni 
that  he  should  receive  compensation  in  the  mode  and  according 
to  the  practice  of  the  government  in  other  and  similar  cases: 
but  Mr -Southard  said  he  did  not  distinctly  recollect  whether  it 
was  to  be  by  a  specific  sum,  or  by  a  per  centage  on  the  money 
disbursed,  but  was  under  the  impression  that  it  was  the  latter, 
that  being  the  ususl  mode  in  such  cases. 

He  was  under  the  impression  that  he  did,  by  the  authority 
of  the  board,  allow  one  Or  more  of  the  accounts  presented  by 
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Mr  Fillebrown,  in  conformity  with  the  facts  and  principles 
stated;  and  that  such  approval  and  allowance  will  be  found  on 
file  in  the  office  of  the  secretary  of  the  fiind.  He  very  well 
recollected,  that  about  th€)  1st  of  March  1829,  Mr  Fillebrown 
called  on  him  with  his  accounts,  desiring  their  adjustment  and 
allowance;  he  was  then  very  sick  and  not  able  to  examine 
them,  or  consult  the  other  commissioners;  he  therefore  dictated 
to  ail  amanuensis,  a  letter  to  Mr  Fillebrown,  expressing  his 
views  and  opinions  respecting  his  claims,  which  letter  is  pro- 
bably  dated  on  the  2d  of  March  1829,  and  now  on  file  among 
the  papers  of  the  fund ;  he  then  believed,  and  still  believes,  that 
Mr  Fillebrown  was  entitled  to  a  just  compensation  for  the  per- 
formance of  the  duties  before  mentioned. 

The  appointment  of  Mr  Fillebrown  as  secretary  of  the  com* 
missioners  of  naval  hospitals,  was  entered  on  the  minutes  of 
the  board  at  a  meeting  of  the  commissioners  of  naval  hospitals^ 
in  the  city  of  Washington,  on  the  7th  day  of  November  18S5* 

"  Present,  Hon.  Samuel  L.  Southard,  secretary  of  the  navy; 
Hon.  Richard  Rush,  secretary  of  the  treasury ;  Hon.  James 
Barbour,  secretary  of  war. 

**  It  was  resolved,  that  a  secretary  be  appointed  to  this  board, 
to  take  charge  of  the  books,  papers,  &c.  belonging  to  the  hos- 
pital fund;*and  to  execute  such  duties  relative  thereto,  as  may 
be  required  of  him  by  the  board;  for  which  services  he  shall  be 
allowed  the  sum  of  two  hundred  and  fifty  dollars  per  annum. 

f*  Resolved,  that  Mr  Thomas  Fillebrown,  Jun.  be  appointed 
secretary. 

**  And  then  the  board  adjourned.'' 

Of  this  appointment  he  was  informed  on  the  same  day. 
"Navy  Department,  7th  November  1826. 
"Mr  Thomas  Fillebrown,  Jun.,  Present: 

'^Sir: — Yoa  are  hereby  appointed'  secretary  to  the  bpard  of 
conmiissioners  of  the  naval  hospital  fund.  The  duties  apper- 
taining to  this  appointment  ydu  will  commence  forthwith. 
Your  compensation  will  be  two  hundred  and  fifty  dollars  per 
annum. 

"  I  am,  respectfully,  &c. 

"  Samuel  L.  Southard.* 

The  retrospective  duties  referred  to  in  the  deposition  of  Mr 
Vol.  Vn.— E 
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Southard,  were  authorized,  and  a  compenaatioQ  for  the  same 
allowed  by  the  following  letter: 

''  Nayt  Department,  £2d  May  18S2. 
**  Mr  Thomas  Fillebeown,  Present: 
**  Sir : — ^In  consideration  of  the  duties  performed  by  you  mnce 
your  appointment  as  secretary  to  the  cmnmissioners  of  navy 
hospitals,  you  may  consider  your  appointment  as  ante-dated  six 
months,  and  draw  a  warrant  for  your  salary  for  that  period. 
**  I  am,  respectfully,  &c. 

**  Samuel  L.  Southard.'' 
The  following  letter  was  also  read  in  evidence. 

<'  Navt  Department,  id  March  18S9. 
*'  Sir: — It  was  my  intention  before  I  left  the  departmeAt,  to 
have  submitted  to  the  consideration  of  the  other  commissioners 
of  the  navy  hospital  fund,'  your  claim  and  account  for  compen- 
sation for  attending  to  the  disbursement  of  the  moneys  of  the 
fund,  which  have  passed  through  your  hands  since  your  ap- 
pointment as  secretary.  I  consider  the  claim  perfectly  just, 
and  do  not  doubt  but  a  fit  compensation  would  have  been 
made,  could  the  question  have  been  submitted  to  the  board. 
Neither  the  responsibility  nor  the  labour  is  embraced  within 
your  duties  as  secretary,  and  if  any  other  person  had  been  ap- 
pointed to  perform  them,  an  allowance  must  necessarily  have 
been  made  to  him. 

**  I  do  not  doubt  w:hen  the  commissioners  shall  understand 
the  merits  of  the  claim,  that  no  hesitation  will  be  felt  on  the 
subject 

^*  Nothing  but  my  severe  and  protracted  indisposition  during 
the  whxAe  winter,  has  heretofore  prevented  its  adjustment 
**  I  am,  respectfully,  &c. 

**  Samuel  L.  Southard. 
^  Thomas  Fili*ebrown,  Esq. 

'<  iSee.  JVbr.  Hos.  f'lmd^  WdildngUmJ^ 
Other  evidence  was  introduced  for  the  ptirpose  of  showing 
that  the  allowances  of  commissions  had  been  fnade  by  the 
government  to  others,  upon  similar  princii>Ies  with  those  oH 
which  the  defendant  rested  his  claims.     . 

This  evidence  was  furnished  by  accounts  setded  at  the  oflke 
of  the  third  auditor  of  the  treasury,  with  officers  of  the  army 
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of  the  United  States,  emfdoyed  in  the  yean  18S2,  1828,  1824 
and  1825,  in  which  allowances  of  commissions,  &c.  were  made, 
and  compensation  paid  for  extra  services.  Twenty-seven  ac- 
counts were  exhibited  containing  these  allowances.  Part  of 
the  testimony  was  extracted  from  a  report  of  the  fourth  auditor 
made  to  the  house  of  representatives  at  the  second  session  of 
the  nineteenth  congress.     H.  R.  Documents,  41. 

Pa^  evidence  of  a  usage  in  the  public  departments  to  admit 
and  pay  such  charges  by  the  officers  and  agents  of  the  govern- 
ment, was  also  given.     The  accounts  of  th|B  defendant,  as  set- 
tled by  the  accounting  officers  of  the  treasury,  were  also  given  ' 
in  evidence. 

The  plaintiffi  in  error  took  two  bills  of  exceptions  to  the  de- 
cisions (rf  the  circuit  court  on  the  trial  of  the  cause. 

The  first  bill  of  excepticms,  after  setting  f<Hth  the  evidence 
given  on  the  trial,  states, 

''Upon  the  evidence  so  given,  the  counsel  f(nr  the  United 
States  prayed  the  court  to  instruct  the  jury — 

''Thatif,  from  the  evidence  aforesaid,it  should  appear  to  them 
that  the  defendant  had  accepted  the  appointment  of  secretary 
of  the  board  of  navy  hospital  commissioners,  upon  the  terms 
mentioued  in  the  said  appointment^  and  in  the  said  letter  of 
S.  L.  Southard  to  him,  of  the  '^th  of  November  1825,  as  herem 
bef<Nre  stated ;  that  in  that  case,  he  was  not  entitled  to  any 
extra  compensation  for  the  disbursement  <rf  the  moneys  bel<»ig- 
ing  to  the  said  navy  hospital  ftmd ;  and  that  he  was  only  en- 
titled to  two  hundred  and  fifty  dollars  a  year,  for  the  whole  of 
the  services  performed  by  him  for  the  said  board. 

**  And  the  said  plaintiffii  prayed  the  court  ftuther  to  instruct 
the  juiy — 

''  That,  if  they  should  be  satisfied  by  the  evidence  aforesaid, 
that  the  said  board  of  navy  commissioners  had  never  passed 
any  order  or  resolution  for  the  payment  of  any  commission 
upon  the  moneys  disbursed  by  the  defendant  for  the  said  board, 
and  that  the  claim  for  commissions,  which  he  now  makes,  had 
never  b6en  sanctioned  or  settled  by  the  said  board ;  that  it  is 
not  competent  for  him  now  to  set  up  the  said  claim  for  commiss- 
ions against  the  claim  of  the  United  States,  for  which  this  suit 
iM  brought. 
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"Which  instructions  the  court  refused:  and  thereupon,  at 
the  instance  of  the  defendant,  instnicted  the  jury  as  follows : 

**  If  the  jury  believe,  from  the  evidence,  that  the  regular 
duties  to  be  performed  by  the  defendant,  as  secretary  to  the 
commissioners  of  the  navy  hospital  fund,  at  the  stated  salary 
of  two  hundred  and  fifty  dollars  per  annum,  did  not  extend  to 
the  receipt  and  disbursement  of  the  fimd ;  that  the  duty  of  re- 
ceiving and  disbilrsing  the  fund  \f  as  required  of  and  pei^rmed. 
by  him,  as  an  extra  service  over  and  above  the  regular  duties 
of  his  said  appointment ;  ^hat  it  has  been  for  many  years  the 
general  practice  of  the  government  and  its  several  departments, 
to  allow  to  persons,  though  holding  offices  or  clerkships,  for  the 
proper  duties  of  which  they  received  stated  salaries  or  other 
fixed  compensation,  commissions  over  and  above  such  salaries 
or  other  compensation,  upon  the  receipts  and  disbursements  of 
public  moneys,  appropriated  by  law  for  particidar  services, 
when  such  receipts  and  disbursements  were  not  among  the  or- 
dinary and  regular  duties  appertaining  to  such  offices  or  clerk- 
ships, but  superadded  labour  and  responsibility  apart  from  such 
ordinary  a  id  regular  duties ;  and  that  defendant  took  upon 
himself  the  labour  and  responsibility  of  such  receipts  and  ex- 
penditures of  the  navy  hospital  fund,  at  the  request  of  said 
commissioners,  either  ^nder  an  agreement,  or  with  an  under- 
standing on  both  sides,  that  he  should  be  compensated  idr  the 
same,  as  extra  service,  by  the  allowance  of  a  commission  on 
the  amount  of  such  receipts  and  disbursements ;  then  it  is 
competent  for  the  jury,  in  this  case,  to  allow  such  commissionA 
to  the  defendant,  on  the  said  receipts  and  disbursements,  as  the 
jury  may  find  to  have  been  agreed  upon  between  the  said  com- 
missioners $md  defendant ;  or,  in  the  absence  of  any  specific 
agreement  fixing  the  rate  of  such  commissions,  such  rate  as 
the  jury  shall  find  to  be  reasonable,  and  conformable  to  the 
general  usage  of  the  government  and  its  departments  in  the 
like  cases. 

"To  which  refusal  of  the  court  to  give  the  instructions 
moyed  by  the  plaintifib,  and  to  the  said  instructions  given  at 
the  iiistance  of  the  defendant,  plaintiflEs  except.*^ 
The  second  bill  of  exceptions  was  as  follows : 
"Upon  the  trial  of  this  cause,  the  defendant  offered  to  prove, 
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by  the  testimony  contained  in  the  preceding  bill  of  excepti^^ 
the  general  usage  of  the  different  departments  of  the  govern- 
ment, in  allowing  commissions  to  the  officers'  of  goyemment 
upon  disbursements  of  money  under  a  special  authority  not 
C4innected  with  their  regular  official  duties.  The  counsel  of 
the  United  States  objected  to  the  admission  of  paidl  evidence 
to  prove  such  usage.  But  the  court  permitted  the  evidence  to 
be  given,  and  the  same  was  given  accordingly.  To  which 
opinion  uid  admission  of  the  court,  the  plaintifls  by  their  coun- 
sel except,  and  this  their  bill  of  *  exceptions  is  signed,  sealed, 
and  ordered  to  be  enrolled  this  26th  of  May  1831." 

The  case  was  argued  by  Mr  Taney,  attomey-genend,  for 
the  United  States ;  and  by  Mr  Coze  and  Mr  Jones,  for  the  de- 
fendant. 

For  the  United  States  it  was  contended : 

1.  That  the  defendant  is  not  entitled  to  an  allowance  for 
salary  as  secretary  for  the  time  claimed  in  his  account  anterior 
to  his  appointment  in  November  7,  1825. 

2.  That  he  was  not  entitled  to  a  credit  for  the  commissions 
on  disbursements  mentioned  in  the  exceptions. 

3.  That  the  usage  and  practice  of  the  officers  of  the  execu- 
tive departments  of  the  government  to  make  such  a^owances, 
is  not  admissible  in  evidence  for  the  purpose  of  proving  their 
legal  right  to  make  them  in  this  case. 

The  attorney-general  referred  to  the  acts  of  congress  of 
March  2,  1799,  3  Laws  U.  S.  266,  and  of  26th  of  February 
181  lr4  Laws  U.  S.  338,  relative  to  the  navy  hospital  fund, 
and  the  appointment  of  the  commissioners  of  the  same. 

The  evidence  in  the  case  contains  the  letter  of  Mr  Southard 
relative,  to  the  appointment  of  the  defendant  as  secretary  to  the 
board  of  commissioners  of  the  navy  hospital  fund.  The  ap- 
pointment was  made  on  the  7th  November  1825,  and  ihe 
compensation  fixed  at  two  hundred  and  fifty  dollars  per  annum ; 
and  on  the  22d  May  1826  Mr  Southard  agreed  to  ante-date 
his  salary  six  months. 

On  the  27th  September  1829,  J.  H.  Eaton,  the  secretary  of 
war,  and  J<dm  Branch,  the  secretary  of  the  navy,  acting  as  a 
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board  of  commissioheiB  of  the  navy  hospital  fund,  made  the 
-following  order,  which  was  filed  in  the  office  of  the  fourth  au- 
ditor of  the  treasury : 

**  Mr  Fiilebrown,  it  appears,  was  appointed  secretary  in  No- 
vember 7,  1825.  He  can  be  entitled  to  pay,  as  such,  only 
firom  the  date  of  his  appointment  The  allowance  of  one  per 
cent  on  the  monejrs  disbursed,  cannot  be  allowed,  unless  autho- 
rized by  some  existing  law ;  none  such  is  known  to  the  c<»n- 
missioners ;  of  course  they  cannot  haye  authority  to  admit  it 

« J.  H.  Eaton. 
*'JoHif  Brahch. 
^' Slumber  7,  1829.*' 

The  duties  of  the  secretary  of  the  board  were  not  defined : 
they  were,  to  do  whatever  the  board  should  require  fipom  him. 
But  it  is  not  contended  that  the  defendant's  receiving  a  salary 
will  preclude  his  receiving  extra  compensation  for  extra  ser- 
vices. The  question  must  turn  upon  the  inquiry  whether  dis- 
bursements of  the  hospital  fund  were  extra  services  f 

From  the  nature  of  the  services,  they  were  necessarily  a  part 
of  the  duties  of  the  secretary  of  the  board ;  and  the  practice  of 
allowing  commissions  on  the  payment  of  money  under  similar 
circumstances  is  not  proved  by  the  testimony  to  have  been 
uniform  or  firequenU 

The  allowance  for  extra  salary  before  the  appointment  of 
the  defendant,  could  not  be  made  by  the  secretary  of  the  navy 
alone.  It  required  the  approbation  of  the  board.  The  defend- 
ant  hadt  therefore,  no  legal  right  to  this  allowance ;  and  it 
should  have  been  refused  by  the  jury,  under  proper  instructions 
finom  the  court 

To  give  the  proceedings  of  the  board  a  legal  and  binding 
effect,  they  should  have  been  in  writing.  Unless  thus  shown, 
the  acts  of  the  board  cannot  be  proved.  The  assertion  ct  Mr 
Southard,  that  the  board  approved  of  the  allowance  for  the 
extra  services  in  arranging  and  examining  the  accounts  which 
existed  before  his  appointment,  is  not  sufficient  to  establish  the 
right  of  the  defendant  to  the  same.  It  is  doubtful,  whether 
the  proceedings  of  the  board  could  be  proved  by  parol,  but  this 
is  not  the  question  before  the  court;  it  is  whether  such  parol 
order  could  overrule  what  a  former  board  had  done  in  writing. 
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It  is  also  suggested,  that  the  proceedings  of  the  board  in 
18S9,  by  which  the  extra  allowance  was  rejected,  may  contol 
the  same.  This  was  the  act  of  the  board,  and  it  is  inmiaterial 
whether  it  was  composed  of  the  same  or  of  different  individuals. 

As  k>  the  commissions  claimed  on  the  disbursement  of  the 
money  of  the  Amd,  it  was  argued  by  the  attorney-general,  thai 
all  publib  agents,  unless  in  certain  specified  cases,  must  be 
appointed  by  the  president.  This  is  the  provision  of  the  act  of 
March  3,  1809.  4  Laws,  U.  S.  220.  Disbursements  of  the 
navy  hospital  fund  come  within  the  principles  which  regulate 
disbursements  for  the  use  of  the  navy;  and  if  the  act  of  1809 
applies  to  these  disbursements,  the  commissioners  could  not 
a[qpoint  a  disbursing  officer. 

No  evidence  of  usage  was  admissible.  If  there  was  no  law 
on  the  subject,  no  usage  could  sustain  the  practice.  But  if  it 
was  customary  for  a  different  description  of  officers  to  receive 
extra  compensation,  or  commissions ;  no  such  custom  could 
apply  to  a  new  office.  The  usage  of  the  officers  in  the  depart-* 
ments  cannot  make  a  law  which  shall  bind  the  government. 
Usage,  as  connected  with  a  particular  office,  may  be  evideJice 
of  an  implied  contract  But  that  cannot  apply  to  newly 
created  officers. 

In  rejdy  to  the  argument  for  the  defendant  in  error,  the  at- 
Unrney-general  admitted  that  the  commissioners  might  appcnnt 
and  employ  agents  to  execute  the  duties  attending  the  opera- 
tions they  were  authmzed  to  have  conducted  and  executed;  but 
such  agents,  he  considered,  must  be  appointed  by  the  board.  If 
a  contract  is  made  by  an  officer,  it  must  be  made  under  the 
authority  of  some  law;  and  by  the  law,  all  authority  wits 
given  to  the  board. 

The  defendant  might  have  been  employed  to  perform  extra 
services  finr  the  board  of  commissioners^  and  he  was  not  dis- 
qualified by  reason  of  his  being  the  secretary.  But  who  had 
the  power  to  authorize  these  services. 

It  is  not  pretended  that  the  government  is  not  bound  by  im- 
plied contracts,  when  services  have  been  performed  at  the  re- 
quest of  the  government  But  the  agent  who  can  thus  bind  it, 
must  have  authority  to  make  the  contract,  or  employ  the  person 
to  perfonn  the  service  out  of  which  the  implied  contract  arises. 
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A  debt  which  con  be  set.  off  against  ei  claim  by  the  govern- 
ment, must  be  one  growing  out  of  some  contract  or  employment 
authorized  by  law:  but  it  is  denied  that,  under  the  act  of 
1797,  all  equitable  demands  against  the  govenmient  may  be 
set  off  in  a  court  of  justice. 

The  acts  of  Mr  Southard  cannot  be  considered  as  the  acts 
of  the  board;  nor  can  those  acts  be  proved  by  parol  evidence, 
in  opposition  to  the  written  proceedings  of  the  board.  All  he 
did,  must  be  considered  subject  to  a  ratification  by  the  board; 
and  void,  unless  so  ratified.  In  this  case,  his  acts  were  dis- 
affirmed by  the  board  in  1829,  when  the  board  acted  in  refer- 
ence tx>  them. 

Nor  could  the  board  settle  the  defendant's  accounts;  they 
must  be  settled  by  the  accounting  officers  of  the  tr^ajsury,  in 
the  ordinary  way  of  settling  accounts.  The  account  of  .the 
defendant  having  been  settled  at  the  treasury,  and  his  claims 
to  the  extra  salary  and  for  commissions  disallowed  there,  the 
practice  and  understanding  at  the  treasury,  is  shown  to  be 
adverse  to  such  claims. 

Mr  Coxe  and  Mr  Jones,  for  the  defendant  in  error. 

The  allowance  of  a  compensation  for  attention  to  the  accounts 
of  the  navy  hospital  fund,  and  what  was  included  in  the  duties 
assigned  by  the  letter  of  Mr  Southard,  of  the  22d  May  1826, 
was  in  conformity  with  the  frequent  usages  of  the  government. 
This  was  fully  proved  by  the  evidence.  This  principle  has 
also  had  the  ratification  of  the  legislature.  The  usual  duties 
of  secretary  could  only  have  been  prospective,  and  it  was  extra 
services  to  bring  up  the  arrears  of  the  board. 

By  an  act  of  congress,  of  the  3d  of  March  1831,  two  thou- 
sand dollars  were  allowed  to  the  clerk  of  the  supreme  court, 
for  bringing  up  the  minutes  of  the  court,  and  for  services  which 
should  have  been  performed  by  his  predecessor.  So  the  defend- 
ant in  error  was  not  bound  as  the  secretary  of  the  board  to 
bring  up  old  records  of  the  proceedings  of  the  commissioners, 
and  to  examine  accounts  which  existed  before  his  appointpient 

The  commissioners  had  auth(mty  to  appoint  a  secretary  under 
the  third  section  of  the  act  of  181 1  The  poweris  given  to  the 
board  by  that  section,  necessarily  imply  a  power  to  i^ipoint 
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agents,  and  to  do  what  the  trusts  they  had  to  perform  required. 
They  could  not  attend  in  person  to  the  business  and  operations 
which  the  application  of  the  funds  under  their  charge  enjoined 
upon  the  board.  These  operations  were  carried  on  in  different 
parts  of  the  United  States. 

The  testimony  and  the  correspondence  of  Mr  Southard, 
show  that  a  contract  was  made  by  him  with  the  defendant; 
that  an  allowance  was  specified  for  the  duties  he  was  engaged 
in,  which  had  the  approbation  of  the  board.  The  allowance 
presupposes  the  right  to  claim  it  This  was  proved  by  com- 
petent evidence,  as  the  board  did  not  keep  regular  records  of 
its  proceedings,  and  no  objection  was  made  on  the  trial  to  the 
parol  evidence;  so  that  it  is  now  free  from  aU  exceptions. 

Nor  can  the  rejectioi^  in  1829,  of  the  allowance  of  the  salary 
under  the  letter  of  the  22d  of  May  1826,  by  the  successors  of 
those  who  made  it,  be  of  any  value.  The  contract  was  made 
with  full  authority  to  make  it;  the  duties  which  were  the  sub- 
ject of  the  compensation,  had  been  performed ;  and  those  who 
thus  claimed  the  right  to  refuse  or  withhold  the  same,  had  no 
authority  to  do  so. 

As  to  the  instructions  given  by  the  circuit  court  on  the  se- 
cond prayer  of  the  plaintif&  in  error,  it  was  argued  that  they, 
were  in  conformity  to  the  law,  upon  the  evidence  of  tlie  usage 
of  the  govenmient  in  its  different  departments.  This  general 
construction  of  the  acts  of  congress,  and  these  harmonious 
views  of  the  rights  of  those  who  performed  extra  services, 
should  have  due  consideration. 

There  is  no  validity  in  the  objection  that  such  claims  as 
those  of  Mr  Fillebrown  cannot  be  made  the  subject  of  set-off. 
All  equitable  claims,  which  have  been  properly  exhibited  in 
the  first  instance  to  the  accounting  officers,  may  be  set  up 
against  the  demands  of  the  United  States.  The  nature  of  the 
objection  of  the  government  to  those  who  have  been  employed 
by  them,  entitles  them  to  be  so  regarded.  Pothier  on  Obliga- 
tions, 1. 

The  powers  given  to  the  comptroller  of  the  treasury  in  rela- 
tion to  the  settlement  of  accounts  by  the  act  of  congress  of 
1795,  2  Laws  U.  S.  '502,  making  him  the  final  judge  upon 
claims  presented  to  him,  were,  by  the  act  of  1797,  2  Laws  U. 
Vol.  VIL— F 
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S*  894^  transfened  to  the  courts;  with  the  limitaiioH'thai  those 
claims  must  be  first  {nresented  to  the  accounting  officers  of  the 
treasury.  Under  the  provisions  of  this  act,  all  equitable  as  well 
as  legal  claims,  founded  on  convract  or  the  usage^of  the  depart- 
ments, may  be  brought  f<»rward  before  the  court,  and  siibmit- 
ted  under  its  direction  to  a  juiy.  The  goyertunent,  by  this 
act,  places  itself  iA  the  situation  of  an  indiyiduaL  The  claims 
of  the  defendant  are  admitted,  by  the  attorney-general,  to  be 
equitable. 

The  allowances  of  commissions  are  not  forbidden  by  any 
statute ;  and  the  rules  of  the  navy  department  admit  them. 
Navy  Rules,  17. 

Cited,  S  WheaU  173,  to  show  the  force  of  rqles.  Upon  the 
principles  contended  for^  cited,  6  Wheat  ISft,  14S ;  1  Mason, 
SI ;  12  Wheat  5^9. 

The  case  of  the  United  States  v.  Watkins,  6  Wheat  1S5, 
diows  that  any  legal  or  equitable  claim  may  be  setoff:  and  it  is 
immaterial  whether  the  claimtif  Mr  Fillebrown  had  or  had  not 
been  sanctioned  by  the  board.  The  question  is  muc^  broader. 
Did  the  board  require  or  employ  him  to  perform  the  services^ 
and  was  he  entitled  to  any  and  what  compensajLion  for  itt 
His  duty  as  secretary  did  not  at  all  embrace  the  diedbursement 
of  the  money  of  the  fund.  This  was  a  duty  of  great  responsi- 
bility, and  this,  as  well  as  bringing  up<the  arrears  of  recordis» 
was  extra  service. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court 
This  case  comes  before  tl^e  court  on  a  writ  of  error  to  the 
circuit  court  of  the  district  of  Columbia.  The  action  was 
brought-to  recover  a  balance  certified  at  the  tr  ^dsury  against 
the  defendant,  on  the  setdement  of  his  accounts  as  secretary  of 
the  commissioners  of  the  navy  hospital  fund.  Upon  this  set- 
dement,  the  defendant  set  up  a  claim  f<Hr  ccnnpensation,  for 
what  he  considered  extra  services,  in  bringing  up  and  arran- 
ging the  records  of  the  board  antecedent  to  his  appointment  as 
secretary,  and  also  for  commissions  on  the  disbursements  of 
moneys  under  the  orders  of  the  board.  These  claims  had  been 
rejected  by  the  accounting  officers  of  the  treasury,  and  were 
nowsetupbywayof  setoff  against  the  demand  oki  the  pari 
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of  the  United  Htates;  and  the  questions  befpre  the  circuit  court 
were,  whether  the  defendant  was  entitled  to  the  compensation 
he  claimed. 

Upon  the  trial,  after  the  testimony  was  closed,  the  counsel 
for  the  United  States  prayed  the  court  to  instruct  the  jury  as 
ibllows: 

1.  That  i^  from  the  evidence  aforesaid,  it  should  appear  to 
them  that  the  defendant  had  accepted  the  appointment  of  sec* 
letaiy  of  the  board  of  navy  hospital  commissioners  upon  the 
terms  mentioned  in  the  said  appointment,  and  in  the  letter  of 
Samuel  L.  Southard  to  him,  of  the  7  th  of  November  1825,  as 
hereinbefore  stated ;  that  in  that  case  he  was  not  entitled  to 
any  extra  compensation  for  the  disbursement  of  the  moneys 
belonging  to  the  said  navy  hospital  fund ;  and  that  he  was 
only  entitled  to  two  hundred  and  fifty  dollars  a  year,  for  the 
whole  of  the  services  performed  by  him  for  the  said  board. 

2.  That  if  they  should  be  satisfied,  by  the  evidence  af<Hre- 
said,  that  the  said  board  of  commissioners  had  never  passed 
any  order  or  resolution  for  the  payment  of  any  C(»nmission, 
upon  the  moneys  disbursed  by  the  defendant  for  the  said  board; 
and  that  the  claim  for  conumssions  which  he  now  makes,  had 
never  been  sanctioned  or  settled  by  the  said  board ;  that  it  is 
not  competent  for  him  now  to  set  up  the  said  claim  for  com- 
missions against  the  claim  of  the  United  States,  for  which  this 
suit  is  brought 

Which  instructions  the  court  refused  to  give :  but  at  the  in- 
stance of  the  defendant's  counsel  gave  other  instructions  which 
will  be  hereafter  noticed. 

The  jury  found  a  verdict  for  the  defendant,  and  certified  a 
balance  in  his  favour,  agiainst  the  United  States,  for  four  him- 
dred  and  thirty  dollars ;  and  the  case  comes  here  oLa  bill  of 
exceptions. 

Whether  the  first  instruction  asked  on  the  part  of  the  United 
States  ought  to  have  been  given,  must  depend  up<xi  the  de- 
fendant's appointment  as  secretary,  and  the  extent  of  his  duties 
under  that  appointment.  The  court  was  requested  to  instruct 
the  jury,  that  if  the  defendant  had  accepted  the  appointment 
Oh  the  terms  mentioned,  he  was  entitled  to  no  compensattoai 
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beyond  his  salary  of  two  hundred  and  fifty  dollars^  for  any  ser- 
vices performed  hy  him  for  the  board. 

The  second  instruction  asked,  involves  the  inquiry  whether 
some  order  or  resolution  of  the  board  for  the  payment  of  the 
commissions  was  not  indispensably  necessary  to  entitle  the  de- 
fendant to  the  allowance  claimed  by  him. 

The  defendant  was  appointed  secretary,  at  a  regular  meeting 
of  the  board,  on  the  7th  of  November  1825;  and  so  far  as  his 
duties  are  defined,  they  are  to  be  c<dlected  firom  the  following 
resolution : 

**  Resolved,  that  a  secretary  be  appointed  to  this  board,  to 
take  charge  of  the  books,  papers,  &c.  belonging  to  the  hosptal 
fund,  and  tp  execute  such  duties  relative  thereto,  as  may  be  re- 
quired  of  km  by  the  boardj  for  which  services  he  shall  be  allowed 
the  sum  of  two  hundred  and  fifty  dollars  per  annum.'' 

The  authority  of  the  commissioners  to  appoint  a  secretary 
has  not  been  denied ;  and  this  same  authority  must  necessarily 
exist  to  appoint  agents  and  superintendents  for  the  manage- 
ment of  the  business  connected  with  the  employment  of  the 
fund;  and  which,  in  the  absence  of  any  regulation  by  law  on 
the  subject,  must  carry  with  it  a  right  to  determine  the  com- 
pensation to  be  allowed  them. 

It  is  admitted,  on  the  part  of  the  United  States,  that  the 
defendant's  being  secretary  of  the  board,  forms  no  objection  to 
his  performing  other  services  not  included  in  his  duty  as  secre- 
tary, and  receiving  a  compensation  therefor  in  the  same  man- 
ner as  any  other  person  might 

The  terms  on  which  the  defendant  accepted  the  appointment 
of  secretary,  being  to  execute  such  duties,  relative  thereto^  as 
should  be  required  of  him  by  the  board ;  it  becomes  proper  to 
examine  how  the  board  considered  the  appointment,  and  what 
duties  were  required  of  him  as  secretary. 

It  is  proper  here  to  inquire^  how  the  secretary  of  the  navy, 
as  one  of  the  commissioners,  stood  in  relation  to  tha  other 
members  of  the  board. 

It  b  evident  from  the  manner  in  which  this  fund  was  created, 
and  the  purposes  and  objects  to  which  it  was  applied,  that  the 
general  and  active  superintmdence  over  it  bekaged  appropri- 
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ately  to  the  secretaiy  of  the  navy.  It  was  therefore  ahnost 
matter  of  course  that  the  board  should  commit  to  him  the 
principal  management  of  the  business,  and  consider  him  the 
agent  of  .the  hoard  for  that  purpose.  In  addition  to  this,  he 
was  actually  constituted  such  agent  by  the  board. 

Mr  Southard,  in  his  deposition,  states  that  he  was,  hy  the 
dirtetion  of  the  boardf  and  by  the  previous  practice  and  usage, 
acting  cixnmiBsioner  of  the  fund,  and  attended  to  all  matters 
ccmnected  with  it  But,  when  any  new  arrangements  were  to 
be  made,  or  money  to  be  expended  on  a  new  object,  he  con- 
sulted with,  and  had  the  approval  and  authority  of  the  whole 
board.  And  all  his  acts  were  considered  as  authorized  and 
sanctioned  by  the  board. 

fUth  respect  to  the  one  hundred  and  twenty-five  dollars 
claimed  for  six  months  salary,  Mr  Southard  is  very  explicit 
Thur  allowance,  he  says,  was  made  for  extra  senrieeif  and  re- 
lated to  a  time  previous  to  his  appointment;  and  that  the 
allowance  had  the  approbaticm  of  the  board.  This  was  a  ser- 
vice not  required  or  considered  by  the  board  as  coming  within 
his  duty  as  secretary  under  his  appointment,  and  a  stipulated 
compensation  agreed  to  be  paid  him  therefor.  It  is  not  per- 
ceived what  possible  objection  can  exist  against  his  being 
allowed  this  stipulated  sum.  Whether  or  not  it  was  more  than 
a  just  compensation  for  his  services,  is  a  matter  which  this 
court  cannot  inquire  into.  Indeed,  that  has  not  been  pretend- 
ed, if  he  is  entitled  to  any  thing  beyond  his  salary  of  two  hun- 
dred and  fifty  dollars. 

With  respect  to  the  commissions,  Mr  Southard  says,  that, 
subsequent  to  the  appointment  of  the  defendant  as  secretary, 
the  commissioners  were  enabled  by  appropriations,  and  collect- 
ing money  belonging  to  the  fund  from  various  sources,  to  pro- 
ceed to  apply  the  fimds  to  the  establishment  of  navy  hospitals 
as  required  by  the  act  of  congress.  That  these  funds  were 
placed  in  the  hands  of  the  treasurer  of  the  United  States,  as 
the  treasurer  of  the  commissionerB;  and  that  in  collecting  and 
disbursing  the  fund,  it  was  found  indispensable  to  have  an 
agent  who  should  attend  carefully  to  it,  and  be  responsiUe  to 
theboanL  Thn$  tku  did  not  bdeng  to  the  AtHei  of  the  iecretmy. 
But  that  it  was  thought  best  to  give  the  agency  to  him  on 
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account  of  his  acquaintance  with  every  part  of  the  interest  of 
the  fund,  and  his  fitness  to  discharge  the  duty.  That  he  was 
appointed  the  agent  with  the  understanding  that  he  siiould 
receive  a  suitable  compensation  for  the  services  he  should- ren- 
der in  that  capacity.  That  it  was  the  understanding  of  the 
commissioners  that  he  should  receive  compensation  in  the 
mode,  and  according  to  the  practice  of  the  government  in  other 
similar  cases.  That  he  is  under  the  impression  that  this  was 
to  be  by  a  per  centage  on  the  money  disbursed ;  and  that  he 
is  also  under  the  impression  that  he  did,  by  the  authority  of  the 
boardf  allow  one  or  more  of  the  accounts  presented  by  the  de- 
fendant in  conformity  to  the  facts  and  principles  he  has  de^ 
tailed. 

From  this  testimony  it  is  very  certain  that  Mr  Southard  con- 
sidered the  agency  of  the  defendant  in  relation  to  the  fund  as 
entirely  distinct  |rom  his  duty  as  secretary,  and  for  which  he 
was  to  have  extra  compensaticm.  And  it  is  fairly  to  be  col- 
lected from  this  deposition,  that  all  this  received  the  direct 
sanction  of  all  the  commissioners.  But,  whether  it  did  or  not, 
it  was  binding  on  the  board ;  for  the  secretary  of  the  navy  was 
the  acting  commissioner,  having  the  authcnrity  of  the  boiurd  foi: 
doing  what  he  did,  and  his  acts  were  the  acts  of  the  board,  in 
judgment  of  law.  It  was,  therefore,  an  express  contract  entered 
into  between  the  board  or  its  agent,  and  the  defendant;  and  it 
was  not  in  the  power  of  the  board,  composed  even  of  the  same 
men,  after  the  service  had  been  performed,  to  rescind  the  con- 
tract, and  withhold  from  the  defendant  the  stipulated  compen- 
sation. There  is  no  doubt  the  board  composed  of  other  mem- 
bers, had  the  same  power  over  this  matter  as  the  former  board. 
But  it  cannot  be  admitted  that  it  had  any  greater  power.  The 
rejection,  therefore,  of  these  claims  on  the  7th  of  September 
1829,  after  all  the  services  had  been  perfixmed  by  the  defend- 
ant,  can  have  no  influence  upcm  the  question. 

<  It  has  been  argued,  on  the  part  of  the  United  States,  that  the 
sanction  of  the  secretary  of  the  navy,  as  one  of  the  commis^ 
loners,  can  give  no  right  to  the  allowance  without  the  concur- 
rence of  the  other  members.  This  proposition  is  not  denied: 
but  the  testimony  of  Mr  Southard,  as  has  been  already  shown, 
goes  ftdly  to  establish  the  &ct,  that  he  had  the  general  autho- 
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n^  of  the  board  to  act  as  its  agent;  and  leaves  Uttle  or  no 
doobt  of  the  sanction  of  the  board  to  the  particular  claims  in 
qnesticm.  It  wa%  however,  pretty  strongly  intimated  at  the 
bar,  though  it  was  not  understood  to  be  positively  asserted^ 
that  these  fiicts  could  not  be  established  by  parol,  but  that  the 
proceedings  of  the  board  must  be  shown  in  writing.  And  this 
would  seem  to  be  one  of  the  questions  intended  to  be  made 
under  the  second  prayer.  It  would  be  a  sufficient  answer  to 
this,  that  nox>bjection  was  made  at  the  trial  to  the  admission 
of  the  evidence.  But  the  objection,  if  it  had  been  made^  could 
not  have  been  sustained.  There  is  no  general  principle  of  law 
known  to  the  court,  and  no  authority  has  been  .shown  estab- 
lishing the  doctrine,  that  all  the  proceedings  of  such  boards 
must  be  in  writing,  or  that  they  shall  he  deemed  void,  i^iless 
the  statute  under  which  they  act  shall  require  their  proceed- 
ings to  be  rendered  to  writing.  It  is  certainly  fit  and  jupoper 
that  every  impcnrtant  transaction  of  the  board  should  be  c<xn- 
mitted  to  writing.  But  the  law  imposes  no  such  indispensable 
duty.  The  act  of  1811,  4  Laws  U.  S.  311,  constituting 
the  fund  far  navy  hospitals,  only  makes  the  seicretaries  of  the 
navy,  treasury  and  war  departments,  a  board  of  commissioners 
fay  the  name  and  style  of  commissioners  of  navy  hospitals,  and 
gives  some  -gemeral  directions  in  what  way  the  fund  is  to  be 
empbyed;  but  the  mode  and  manner  of  transacting  their  busi- 
ness is  not  in  any  respect  prescribed.  It  is  not  true  even  with 
respect  to  corporations,  that  all  their  acts  must  be  established 
by  positive  record  evidence.  In  the  case  of  the  Bank  of  the 
United  States  v.  Dandridge,  12  Wheat  69,  this  court  says, 
<*  we  do  not  admit  aa  a  general  proposition,  that  the  acts  of  a 
coqMxation  are  invalid  merely  firom  an  omission  to  have  them 
reduced  to  writing,  unlessHhe  statute  creating  it  makes  such 
writing  indispensable  as  evi^nce,  or  to  give  them  an  obliga- 
Uxy  farce.  If  the  statute  imposes  such  restriction  it  must  be 
obeyed."  Considering  then  the  testimony  of  Mr  Southard  as 
competent'evidence  to  estaUish  the  acts  of  the  board,  it  diowv 
very  clearly,  that  the  services  rendered  by  the  defendant,  and 
far  which  he  claims  compensation,  were  not  embraced  within 
his  duties  as  secretary  of  the  board;  but  were  extra  services,' 
forwhich  the  crnnmissioqers  agreed  to  make  him  compensation. 
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Another  question  may  perhaps  axise  under  the  latter  branch 
of  the  second  prayer,  whether  the  sanction  or  approval  by  the 
board  of  commissioners  was  an  indispensable  preliminary  step 
to  entitle  the  defendant  to  set  up  in  the  present  action  his  claim 
against  the  demand  of  the  United  States.  And  we^  think  it 
was  not  If  the  board  had  authority  to  emjitj  the  defendant 
to  perform  the  services  which  he  has  rendered,  and  these  ser-^ 
vices  have  been  actually  rendered  at  the  request  of  the  board, 
the  law  implies  a  promise  to  pay  for  the  same. 

This  principle  is  fully  established  in  the  case  of  the  United 
States  v.  Wilkins,  6  Wheat.  143;  which  brought  under  the 
consideration  of  the  court  the  act  of  the  Sd  of  March  H97, 
2  Laws  U.  S.  594,  providing  for  the  settlement  of  accounts 
between  the  United  States  and  public  receivers.  And  the 
court  says,  **  there  being  no  limitation  as  to  the  nature  and 
origin  of  the  claims  for  a  credit  which  may  be  set  up  in  the 
suit,  we  think  it  a  reasonable  construction  of  the  act,  that  it 
intended  to  allow  the  defendant  the  full  benefit  at  the  trial  of 
any  credit,  whether  arising  out  of  the  particular  transaction 
for  which  he  was  sued,  or  out  of  any  distinct  and  indepenjlent 
transaction,  which  would  constitute  a  legal  or  equitable  set-ofl^ 
in  whole  or  in  part,  of  the  debt  sued  for  4>y  the  United  States," 
subject,  of  course,  to  the  requirement  of  the  act,  that  the  claim 
must  have  been  presented  to  the  proper  accounting  officers  and 
disallowed. 

The  circuit  court,  therefore,  properly  refused  to  give  the  in- 
structions asked  on  the  part  of  the  United  States. 

The  instructions  given  to  the  jury  are  as  follows:  ~ 

If  the  jury  believe  from  the  evidence,  that  the  regular  duties 
to  be  performed  by  the  defendant  as  secretary  to  the  commiss- 
ioners of  the  navy  hospital  fund,  at  the  stated  salary  of  two 
hundred  and  fifty  dollars  per  aimum,  did  not  extend  to  the 
receipt  and  disbursement  of  the  fund;  that  the  duty  of  receiv* 
ing  and  disbursing  the  fund  was  required  ot,  and  performed  by 
him  as  an  extra  service,  over  and  above  the  regular  duties  of 
his  said  appointment;  that  it  has  been  for  many  years  the 
gener&l  practice  of  the  government  and  its  several  departments 
to  allow  to  persons,  though  hdding  offices  or  clerioBlups,  for  the 
proper  duties  of  which  they  receive  stated  salaries  or  other  fixed 
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compensation,  commissions  over  and  above  such  salaries  or 
other  compensation,  upon  the  receipts  and  disbursements  of 
public  moneys  appropriated  by  law  for  particular  services,  when 
such  receipts  ai^d  disbursements  were  not  among  the  ordinary 
and  regular  duties  appertaining  to  such  offices  or  clerkships, 
but  superadded  labour  and  responsibility,  apart  from  such  ordi- 
naiy  and  regular  duties:  and  that  the  defendant  took  upon 
himself  the  labour  and  responsibility  of  such  receipts  and  ex- 
penditures of  the  navy  hospital  fund  at  the  request  of  said 
commissioners,  or  with  an  understanding  on  both  sides  that  he 
should  be  compensated  for  the  same  as  extra  service,  by  the 
allowance  of  a  conmiission  on  the. amount  of  such  receipts  and 
expenditures,  then  it  is  competent  for  the  jury  in  this  case  to 
allow  such  commissions  to  the  defendant  on  the  said  receipts 
and  disbursements  as  the  jury  may  find  to  have  been  agreed 
upon  between  the  said  commissioners,  and  the  defendant ;  or  in 
the  absence,  of  any  specific  agreement  fixing  the  rate  of  com- 
missions, such  rate  as  the  jury  shall  find  to  be  reasonable,  and 
confi>rmable  to  the  general  usage  of  the  government  and  its 
departments  in  the  like  cases. 

These  instructions  were  entirely  correct,  and  in  conformity 
to  the  rules  and  principles  laid  down  in  the  former  part  of  this 
opinion. 

Another  bill  of  exceptions  was  taken  to  the  ruling  of  the 
court,  with  respect  to  evidence  of  usage. 

The  record  states,  that  upon  the  trial  of  this  cause  the  de- 
fendant offered  to  prove,  by  the  testimony  continued  in  the 
preceding  bill  of  exceptions,  the  general  usage  of  the  difierent 
departments  of  the  government  in  allowing  commissions  to 
the  officers  of  government  upon  disbursements  of  money  under 
a  special  authority,  not  connected  with  their  regular  official 
duties.  Tne  counsel  of  the  United  States  objected  to  the  ad- 
mission of  parol  evidence  to  prove  such  usage,  but  the  court 
permitted  the  evidence  to  be  given. 

The  real  point  of  this  exception  is  not  very  apparent.  From 
the  form  in  which  it  is  put,  it  would  seem  that  the  objection 
was  to  the  admission  of  parol  evidence  of  the  usage.  But  this 
probably  was  not  the  restricted  sense  in  which  the  objection 
wiM  intended  to  be  made.  The  offer,  however,  was  not  to 
Vol.  VII.— G 
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introduce  new  evidence  of  usage,  but  to  prove  it  by  Uie  testi- 
mony contained  in  the  preceding  bill  of  exceptions.  It  amount- 
ed, therefore,  to  nothing  more  than  a  mere  inference  or  deduc- 
tion fr<»n  the  evidence  already  before  the  court  and  jury,  and 
which  had'  been  admitted  without  objection.  But  we  see  no 
grounds  for  objection  against  the  usage  offered  to  be  proved, 
and  the  purpose  for  which  it  was  so  tiered,  as  connected  with 
the  very  terms  upon  which  the  defendant  was  employed  to 
perform  the  services.  It  was  not  for  the  purpose  of  establishing 
the  righit,  but  to  show  the  measure  of  compensati<ni,  and  the 
manner  in  which  it  was  to  be  paid.  Mr  Southard  states  that 
it  was  the  understanding  of  the  commissioners  that  the  defend- 
ant was  to  receive  compensation,  in  the  mode  and  according 
to  the  practice  of  the  government  in  other  similar  cases.  And 
the  usage  offered  to  be  shown  was,  that  such  compensation 
was  made  by  allowing  commissions  im  the  disbursement  of  the 
money  expended;  and  in  this  point  at  view  it  was  entirely  un- 
exceptior  able. 

We  are  accordingly  of  ofMnion  that  the  judgment  niust  be 
affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  tor  the  dis- 
trict of  Columbia  holden  in  and  for  the  county  of  Washington, 
and  was  argued  by  counsel:  on  consideralion  whereof,  it  is 
ordered  and  adjudged  by  this  court,  that  the  judgment  of  the 
said  circuit  court  in  this  cause  be,  and  the  same  is  hereby 
affirmed. 
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The  United  States,  appellants  v.  Juan  Perchem an,  ap- 
pellee. 

Juta  PerchemMi  dtined  two  thouMnd  acret  of  Und  lying  .in  the  territoiy 
of  Plorid%  by  Tirtue  of  a  grant  from  the  Spanish  governor,  made  in  1815. 
Hia  title  coniiated  of  a  petition  presented  by  himself  to  the  governor  of 
East  Florida^  praying  ibr  a  grant  of  two  thousand  acres,  at  a  designated 
place,  in  pursuance  of  the  royal  order  of  the  29th  of  March  1815,  grant- 
ing litids  to  the  nnlitaiy  who  were  in  St  Augustine  during  the  invasion  of 
1813  and  1813  {  a  decree  by  the  governor,  made  13th  December  1815, 
in  conformity  to  the  petition,  in  absolute  property,  under  the  authority  of 
the  royal  oider,  a  certified  copy  of  which  decree  and  of  the  petition 
was  directed  to  be  isfued  to  him  from  the  secretary's  office,  in  order  that 
it  may  be  to  him  in  afi  events  an  equivalent  of  a  tide  in  form  ;  a  petition 
to  the  governor,  dated  Slst  December  1815,  ibr  an  order  of  survey,  and 
a  certificate  of  a  survey  having  been  made  on  the  30th  of  August  1819  in 
obedience  to  the  same. '  This  claim  was  presented,  according  to  law, 
to  the  register  and  receiver  of  East  Florida,  while  actbg  as  a  board  of 
I  to  ascertain  claims  and  tides  to  lands  in  East  Florida.  The 
I  was  rejected  by  the  board  and  the  following  entiy  made  of  the 
*'  la  the  memorial  of  the  claimant  to  this  board,  he  speaks  of  a 
i  by  authority  in  1839.  If  this  had  been  produced  it  would 
have  ftimished  some  support  for  the  certificate  of  Aguilar.  As  it  is,  we 
reject  the  claim.''  .Held:  that  this  was  not  a  final  action  on  the  claim  in 
the  sense  fliose  words  are  used  in  the  act  of  the  36Ui  of  May  1830,  en- 
.  titled  <*  an  act  supplementaiy  to^"  &c 

BvAi  in  cases  of  conquest,  it  is  very  unusual  for  the  conqueror  to  do  more 
than  to  ^splaoe  the  sover^gn  and  assume  dominion  over  the  country. 

The  modem  usage  of  nations,  which  has  become  law,  would  be  violated; 
tiiat  sense  of  justice  and  of  right,  which  is  acknowledged  and  felt  by  the 
whoie  ctviliied  world,  would  be  outraged!  if  private  property  should  be 
generally  confiscated,  tod  private  rights  annulled  on  a  change  in  the 
sOfCteigBty  of  the  country.  The  people  change  their  allegiance,  their 
rektipn  to  th«r  aadent  iMivereign  b  dissolved  {  but  their  relations  to 
eaeh  other,  and  their  rights  of  property  remain  undisturbed. 

Bad  Florida  changed  its  sovereign  by  an  act  containing  no  stipulation  re- 
apeeting  the  property  of  individuals,  the  right  of  property  in  all  those 
who  became  subjects  or  citizens  of  the  new  government  would  have  been 
Eaaifected  by  the  change.  It  would  have  remained  the  ssme  as  under 
11m  aaeieBt  sovereign. 

The  laagnage  of  the  second  article  of  the  treaty  between  the  United  States 
nd  Bpafai,  of  33d  Febmary  1819,  by  which  Florida  was  ceded  to  the 
United  States,  conforms  to  this  general  principle. 

The  c%hth  article  of  the  treatf  most  be  intended  to  stipulate  expressly  for 
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the  security  to  priTBte  property,  which  the  Uwi-  and  unget  of  nations 
would,  inthout  express  stipulation,  have  conferred.  No  construction  which 
would  impsir  that  siecurity,  further  than  itspontive  words  require,  would 
seem  to  be  admissible.  Without  it,  the  titles  of  indiriduals  would  remain 
as  Ysjid  under  the  new  goTemment  as  they  were  under  tl^e  old.  And 
those  titles,  so  isr  at  least  as  they  were  consummated,  might  be  ssserted 
in  the  courts  of  the  United  States,  iiidependehtly  of  thb  article. 
The  treaty  was  drawn  up  in  the  Spanish  as  well  ss  in  the  English  languages. 
Both  are  original,  and  were  unqueationably  intended  by  the  parties  to  be 
identicsL  The  Spanish  has  been  translated;  and  it  u  now  understood 
that  the  article  expressed  in  that  language  is,  that  **  the  grants  shall  re- 
main ratified  and  confirmed  to  the  persons  in. possession  of  them,  to  the 
same  extent,"  fcc.  tlius  conforming  exactly  to  the  universally  received 
law  of  nations. 
If  the  English  and  Spanish  part  can,  without  mlence,  be  made  to  agree, 

that  construction  which  establishes  this  conformity  ought  to  prevail. . 
No  violence  is  done  to  the  language  of  the  treaty  by  a  construction  which 
conforms  the  English  and  Spanish  to  each  other*  Although  the  words 
*'  shall  be  ratified  and  confirmed,"  are  properly  words  of  contract,  stipu- 
lating for  some  future  legislation,  they  are  not  necessarily  so.  They  may 
import  that  *'  they  shall  be  ratified  and  confirmed'*  by  force  of  the  instru- 
ment itself.  When  it  is  observed  that  in  the  counterpart  of  the  same  treaty, 
executed  at  the  same  time,  by  the  same  parties,  they  are  used  in  thb 
sense,  the  construction  is  proper,  if  not  unavoidable. 
In  the  case  of  Foster  v.  Elam,  2  Peten,  253,  this  cojurt  conndered  those 
words  importing  a  contract.  The  Spanish  part  of  the  treaty  was  not 
then  brought  into  view,  and  it  was  then  supposed  there  was  no  variance 
between  them.  It  was  not  supposed  that  tiiere  was  even-  a  formal  dif- 
ference of  expression  in  the  sane  instrument,  drawn  up  in  the  language 
of  each  party.  Had  this  circumstance  been  known,  it  is  believed  it  would 
have  produced  the  construction  which  is  now  given  to  the  article. 
On  the  8th  of  May  1822  an  act  was  passed  "  for  ascertaining  claims  and 
titles  to  land  within  the  territory  of  Florida.''  Congress  did  not  design 
to  submit  the  validity  of  titles,  which  were  **  valid  under  the  Spanish  go- 
vernment, or  by  the  law  of  nations,"  to  the  determination  of  the  com- 
missioners acting  under  this  law.  It  was  necessary  to  ascertain  these 
claims,  and  to  ascertain  their  location,  not  to  decide  finally  upon  them. 
The  powers  to  be  exercised  by  the  commissioners  ought  to  be  timited  to 
the  object  and  purpose  of  the  act 
In  all  the  acts  paraed  upon  this  subject  preidous  to  Hay  1830,  the  decittons 
of  the  commissioners,  or  of  the  register  and  receiver  acting  as  commisuon- 
ers,have  been  confirmed.  Whether  these  acts  affirm  tiiose  decisions 
by  which  claims  are  rejected,  as  well  as  those  by  which  they  are  recom- 
mended for  confirmation,  admits  of  some  doubt  Whether  a  rejection 
amounts  to  more  than  a  refiisal  to  recommend  for  confirmation,  may  be 
a  subject  of  serious  inquiry.  However  this  may  be,  it  can  admit  of 
no  doubt  that  the  decision  of  the  commissioners  was  conclunve  in  no 


Digitized  by  VjOOQIC 


JANUARY  TERM  18S3.  53 

[United  States  t.  Perchenuui.] 
ctie  until  confirmed  by  an  act  of  congreM.    The  langua(|;e  of  these  acts, 
and  among  others  that  of  the  act  of  1838»  would  indicate  that  the  mind 
of  congress  was  directed  solely  to  the  confirmation  of.claimib  not  to  their 
annulment    The  decitton  of  this  question  is  not  necessary  to  this  case. 

The  act  of  36th  Hay  1830,  entitled  •'an  act  to  proTide  for  the  final  settle* 
ment  of  land  daims  in  Florida,"  contains  the  action  of  congress  on  the 
report  of  the  commissioners  of  14th  January  1830,  in  which  is  the 
rejection  of  the  claim  of  the  petitioner  in  this  case.  The  first,  second 
and  third  sections  of  this  act  confirm  the  claims  recommended  for  con- 
firmation by  the  commianoners.  The  fourth  section  enacts  <*  that  all 
remaining  daims,  which  hare  been  presented  according  to  law,  and  not 
finally  acted  upon,  shall  be  adjudicated  and  finally  settied  upon  the  same 
conditions,"  &c.  It  is  apparent  that  no  claim  was  finally  acted  upon 
until  it  had  been  acted  upon  by  congress;  and  it  is  equally  apparent  that 
the  action  of  congress  in  the  report  containing  this  claioQ,  is  confined  to 
the  confirmation  of  those  tiUes  which  were  recommended  for  confirma- 
tion. Congress  has  not  passed  upon  those  which  Were  rejected.  They 
were,  of  consequence,  expressly  submitted  to  the  court. 

From  the  testimony  in  the  case,  it  does  not  appear  that  the  governor  of 
Florida,  under  whose  grant  the  land  is  claimed  by  the  petitioner,  exceed- 
ed his  authority  in  making  the  grant. 

Papers  translated  firom  a  foreign  language,  respecting  the  transactions  of 
foreign  ofiEicers,  with  whose  pdwers  and  authorities  the  court  are  not  well 
acquainted,  containing  uncertain  and  incomplete  references  to  things  well 
understood  by  the  parties,  but  not  understood  by  the  court;  should  be 
carefolly  examined,  before  it  pronounces  that  an  officer  holding  a  high 
place  of  trust  and  confidence,  has  exceeded  his  authority. 

On  general  principles  of  law,  a  copy  of  a  paper  given  by  a  public  officer, 
whose  duty  it  is  to  keep  the  original  ought  to  be  Deceived  in  evidence. 

APPEAL  from  the  superior  court  for  the  eastern  district  of 
Florida. 

On  the  17th  of  September  1830,  Juan  Percheman  filed  in 
the  clerk's  office  of  the  superior  court  for  the  eastern  district  of 
Florida,  a  petition,  setting  forth  his  claim  to  a  tract  of  land 
containing  two  thousand  acres,  within  the  district  of  East 
Florida,  situated  at  a  place  called  the  Ockliwaha,  along  the 
margin  of  the  river  Bt  John. 

The  petitioner  stated  that  he  derived  his  title  to  the  said 
tract  of  land  under  a  grant  made  to  him  on  the  12th  day  of 
December  1815  by  governor  Estrada,  then  Spanish  gotemox 
of  East  Florida,  and  whilst  East  Florida  belonged  to  Spain. 

The  documents  exhibiting  the  alleged  title  annexed  to  the 
petition  were  the  following: 
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His  excellency  the  governor: — Don  Juan  Percheman,  en- 
sign of  the  corps  of  dragoons  of  America,  and  stationed  in  this 
place,  with  due  veneration  and  respect  q>peai8  bef<N:e  your  ex- 
cellency and  says,  that  in  virtue  of  the  bounty  in  landi^  which^ 
pursuant  to  his  royal  order  of  the  S9th  of  March  of  the  present 
year,  the  king  grants  to  the  military  which  were  of  this  place  in 
the  time  of  the  invasion  which  took  place  in  the  years  1812  and 
1813,  and  your  petitioner  considering  himself  as  being  compre- 
hended in  the  said  sovereign  resolution,  as  it  is  proved  by  the 
annexed  certificates  of  his  lordship  brigadier  don  Sebastian 
Kindelan,  and  by  that  which  your  lordship  thought  proper  to 
provide  herewith,  which  certificates  express  the  merits  and  ser- 
vices rendered  by  your  petitioner  at  the  time  of  the  siege,  in 
consequence  of  which  said  bounties  were  granted  to  those  who 
deserved  them,  and  which  said  certificates  your  petitioner,  soli- 
cits from  your  goodness  may  be  returned  to  him,  for  any  other 
purposes  which  may  be  useful  to  your  petitioner:  therefore,  he 
most  respectfully  supplicates  your  lordship  to  grant  him  two 
thousand  acres  of  land,  in  the  place  called  Ockliw&ha,  situated 
on  the  margins  of  St  John's  river,  which  favour  he  doubts  not 
to  receive  frqin  your  good  heart  and  paternal  dispositions.  St 
Augustine,  of  Florida,  8th  December  1815. 

Juan  Percheman. 

St  Augustine,  of  Florida,  ISth  December  1815.  Whereas 
this  ofiicer,  the  party  interested,  by  the  two  certificates  inclosed, 
and  which  will  be  returned  to  him  for  the  purposes  which  may 
be  convenient  to  him,  has  proved  the  services  which  he  ren- 
dered in  the  defence  of  this  province,  and  in  consideration  also 
of  what  is  provided  in  the  royal  order  of  the  29th  March  last 
past,  which  he  cites,  I  do  grant  him  the  two  thousand  acres  of 
land  which  he  solicits,  in  absolute  property,  in  the  indicated 
place ;  to  which  eifect  let  a  certified  copy  of  this  petition  and 
decree  be  issued  to  him  from  the  secretary's  office,  in  order  that 
it  may  be  to  him  in  all  events  an  equivalent  of  a  title  in  form. 

IBSTRADA. 

Petition.  His  excellency  the  governor: — Don  Juan 
Percheman,  sergeant  of  the  squadron  of  dragoons  of  America, 
stationed  in  this  place,  with  due  veneration  and  respect  appears 
before  your  excellencv,  and  says,  that  in  virtue  of  <he  royal 
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bounties  ia  lands,  granted  by  hk  majesty,  by  his  royal  order  of 
the  29th  of  March  of  the  present  year,  to  the  niilitary  indivi- 
duals who  were  in  this  place  aforesaid  in  the  time  of  the  inva^ 
sion  thereof  in  the  years  181S  and  1813,  and  your  petitioner 
considering  himself  as  included  in  the  said  royal  resolution,  as 
he  proves  it  by  the  annexed  certificates,  eiiiibited  with  due 
solemnity,  one  of  them  from  the  brigadier  Don  Sebastian  Kin- 
delan,  and  the  other  with  which  your  excellency  thought 
proper  to  provide  him,  which  certificates  express  the  merits  and 
services  which  he  acquired  and  rendered  in  the  time  and  epochs 
of  the  siege,  in  consequence  of  which  the  meritorious  were  thus 
rewarded,  and  which  certificates  your  excellency  will  be  pleased 
to  return  to  your  petitioner,  for  other  purposes  which  may  be 
usefid  to  him,  wherefore,  your  petitioner  most  respectfully  sup- 
plicates your  excellency  to  be  pleased  to  grant  him  two  thou- 
sand acres  of  land,  in  the  place  called  Ockliwaha,  situated  on 
the  margins  of  the  river  St  John,  which  favour  he  doubts  not 
to  receive  from  the  benevolent  and  charitable  dispositions  of 
your  excellency.  St  Augustine,  of  Florida,  on  the  8th  of  De- 
cember 1815. 

JUAM  PfiBCH£lf AN. 

DfiCEfifi.  St  Augustine,  of  Florida,  on  the  12th  of  Decem- 
ber 1816.  Whereas  this  officer  interested  proves  by  the  two 
certificates  annexed,  and  which  will  be  returned  to  him  for 
such. purposes  as  may  suit  him,  the  services  which  he  has  ren- 
dered in  the  defence  of  this  province,  and  also  in  consideration 
of  the  provisions  of  the  royal  order,  under  date  of  the  29th 
March  last,  which  is  referred  to,  I  do  grant  to  him,  in  absolute 
property,  the  two  thousand  acres,  of  land,  in  the  place  which 
he  indicates;  tor  the  attainment  of  which  let  a  certified  copy  of 
this  petition  and  decree  be  issued  to  him;  which  documents, 
will  at  all  events  setve  him  as  a  title  in  form. 

Estrada. 

I,  Don  Thomas  de  Aguilar,  uhder-Ueutenant  of  the  army, 
and  secretary  fcv  his  majesty  of  the  government  of  this  place, 
and  of  the  province  thereof,  do  certify  thai  the  preceding  copy 
is  ftdthftilly  drawn' firom  the  original,  which  exists  in  the  secre- 
tary's office,  under  my  charge;  and  in  obedience  to  what  is 
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ordered,  I  give  the  present  in  St  Augustine,  of  Florida,  on  the 
12th  of  December  .1815. 

TOMAS  DE  AgUILAR* 

Petition  for  survet.  His  excelleacy  the  governor: — 
Don  Juan  Percheman,  ensign  of  the  corps  of  dragoons,  and 
commandant  of  the  detachment  of  the  same,  stationed  in  this 
place,  with  due  respect  represents  to  your  excellency  that  this 
government  having  granted  your  petitioner  two  thousand  acres 
of  land  in  the  place  called  OckUwaha,  on  the  margin  of  the 
river  St  John,  he  may  be  permitted  to  have  the  same  surveyed 
by  a  competent  surveyor,  as  soon  and  at  any  time  your  peti- 
tiomer  will  find  it  convenient,  which  favour  your  petitioner 
hopes  to  receive  from  th^  high  consideration  of  your  excellency. 
St  Augustine,  of  Florida,  on  the  31st  December  1815. 

Juan  Perchbman. 
St  Augustine,  31st  December  1815.     The  preceding  petitidh 
is  granted. 

Estrada. 
I,  Don  Robert  M'Hardy,  an  inhabitant  of  this  province,  and 
appointed  surveyor  by  decree  of  this  government,  rendered  on 
the  31st  December  1815,  in  behalf  of  the  interested  party^  do 
certify  that  I  have  surveyed  for  Don  Juan  Percheman,  lieu- 
tenant of  the  Havana  dragoons,  a  tract  of  land  containing  two 
thousand  acres,  situated  on  the  south  side  of  Ockliwaha,  and  is 
conformable  in  all  its  circumstances  to  the  following  plat.  In 
testimony  whereof,  I  sign  the  present  in  St  Augustine,  df 
Florida,  on  the  20th  of  August  1819. 

Rt.  M'Hardt.  . 
The  petitioner  proceeds  to  state  that  his  claim  to  said  tract 
of  land  so  claimed  by  him  was  submitted  to  the  examination 
of  the  board  of  commissioners  appointed  under  and  in  virtue  of 
an  act  of  the  congress  of  the  United  States  of  America,  entitled 
**  ap  act  for  ascertaining  claims  and  titles  to  lands  in  the  terri- 
tory of  Florida,  and  to  provide  for  the  survey  and  disposal  of 
the  public  lands  in  Florida,''  passed  the  3d  day  of  March 
1823. 

And  that  the  land  so  claimed  by  him,  and  situated,  as  afore- 
said, within  the  territory  of  Florida,  and  within  the  jurisdiction 
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of  this  h<xipureble  court,  ao  aforesaid,  is  embraced  by  the  treaty 
between  ^pein  and  the  United  States  of  the  2Sd  of  February 
1819;  that  his  claim  to  said  land  has  not  been  finally  settled 
under  the  provisions  of  the  act  of  the  congress  of  the  United 
States^  entitled  **  an  act  supplementary  to  the  several  acts  pro- 
viding for  the  settlement  and  confirmation  of  private  land 
claims  in  Florida,"  passed  the  2Sd  day  of  May  1828,  or  of  any 
of  the  acts  to  which  the  said  last  recited  act  is  supplementary; 
and  that  the  claim  of  the  petitioner  to  the  said  land  has  not 
been  reportM  by  the  said  commissioners  appointed  under  any 
of  the  said  acts  of  congress,  or  any  other,  or  by  the  register 
and  receiver  acting  as  such,  under  the  several  acts  of  the  con- 
gress of  the  United  States  in  such  case  made  and  provided,  as 
antedated  or  forged,  and  th&t  the  said  claim  hath  not  been 
annulled  by  the  aforesaid  treaty  between  Spain  and  the  United 
States,  nor  by  the  decree  ratifying  the  some. 

Wherefore  he  pmyed  that  the  validity  of  his  claim  to  said 
land  may  be  inquired  into,  and  decided  upon  by  the  court,  and 
that,  in  pursuance  of  ah  act  of  congress  for  that  purpose,  in 
that  case  made  and  provided,  the  United  States  be  made  a 
party  defendant  to  this  petition,  md  that  process,  &c.  &c. 

(hi  the  gd  of  October  the  attorney  of  the  United  States  for 
the  district  of  East  Florida  filed  an  answer  to  the  petition  of 
Juan  Fercheman,  in  which  it  is  stated,  that  on  the  28th  of 
November  1823,  he,  the  said  Juan  Fercheman,  sold,  transferred 
and  conveyed,  to  one  Francis  P.  Sanchez,  all  his.  right,  title 
and  interest  in  the  tract  of  land  claimed  by  him;  which,  the 
answer  asserted,  appeared  by  a  copy  of  the  conveyance  annexed 
to  the  action,  and  that  he  had  not,  at  the  tune  of  the  filing  of 
his  petition,  any  right,  title  or  interest  in  the  land.  The  an- 
swer admits  that  the  claim  of  the  said  Francis  P.  Sanchez  to 
the  said  tract  of  land  was  duly  presented  to  the  register  and 
receiver  of  the  district,  while  they  were  acting  as  a  board  of 
commissioners  to  ascertain  titles  to  land  in  East  Florida,  and 
avers  that  the  said  claim  was  finally  acted  upon  and  rejected 
by  the  said  register  and  receiver,  while  lawfully  acting  as 
afore^id,  as  appears  by  a  copy  of  their  report  thereon,  annexed 
to  the  answer. 

Tlie  United  States  furtlier  say  that  tlic  tract,  of  land  claimed 
Vol.  Vll.—H 
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by  the  petitioner  contains  a  less  quantity  than  three  thousand 
five  hundred  acres,  to  wit,  but  two  thousand  acres  by  the 
showing  of  the  petitioner  himself,  and  that  the  court  has  no 
jurisdiction  in  the  case,  nor  can  any  court  teercise  jurisdicUcHi 
over  the  claim  against  the  United  States. 

The  answer  submits,  that  if  the  governor  Estrada  did  make 
the  grant  or  concession  set  forth  by  the  petitioner  at  the  time, 
^  and  in  the  manner  alleged  in  the  said  petition  or  bill  of  com- 
plaint, he  made  it  contrary  to  the  laws,  ordinances,  and  royal 
regulations  of  the  government  of  Spain,  which  were  then  in 
force  in  East  Florida,  on  the  subjecf  of  granting  lands,  and 
without  any  power  or  authority  to  do  so,  and  that  the  said 
grant  was  and  is  therefore  null  and  void  ;  and  that  the  right 
and  title  to  said  tract  of  land,  consequently,  is  vested  in  the 
said  United  States,  as  will  more  fully  appear  by  reference  to 
the  laws,  ordinances  and  royal  regulations  aforesaid." 

The  proceedings  of  the  register  and  receiver  in  the  claim  of 
Francis  P.  Sanchez,  referred  to  in  the  answer,  were  as  follows: 

**  This  is  a  certificate  of  Thomas  de  Aguilar,  that,  in  De- 
cember 1815,  Estrada  granted  Don  Juan  Percheman,  comet 
of  squadron,  of  dragoons,  for  services,  two  thousand  acres  of 
land,  at  a  place  called  Ockliwaha,  on  the  St  John's  river.  In 
1819,  Percheman  sold  to  Sanchez.  In  the  memorial  of  the 
claimant  to  this  board,  he  speaks  of  a  survey  made  by  autho- 
rity in  1819.  If  tliis  had  been  produced  it  would  have  fur- 
nished some  support  to  the  certificate  of  Aguilar.  As  it  is,  we 
reject  the  claim.'' 

The  petitioner,  by  an  amended  petition  filed  on  the  14th  of 
December  18S0,  stated  that  the  register  and  receiver  of  the 
United  States  for  East  Florida,  in  their  final  report  on  the  land 
claims,^  transmitted  on  the  12th  December  1828  to  the  secre- 
tary of  the  treasuiy,  reported  the  claun  of  the  petitioner  as 
rejected  on  the  ground  tliat  the  claim  depended  on  a  certificats 
only  of  Don  Thomas  Aguilar,  notary  of  Uie  Spanish  govern- 
ment in  East  Florida;  and  he  averred  that  his  claim  depended 
on  an  original  grant  or  file  in  the  ofiice  of  the  pubUc  archives 
ot  East  Florida,  a  certified  copy  of  wliich  is  filed  with  the  pe- 
tition in  the  court,  dated  8  th  December  1815. 

The  amended  petition  also  states  that  the  sale  made  by  him 
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of  the  tract  of  land  described  in  the  original  petition,  was  a 
conditional  sale  and  no  more. 

It  aW  states  that  the  register  and  receiver  further  reported 
that  the  survey  of  the  tract  of  land,  made  by  the  authority  of 
the  Spanish  government,  was  not  produced  to  them :  but  the 
petitioner  avers  the  contrary,  for  that  the  survey  was  filed  with 
the  claim  and  was  before  them  when  they  examined  the  same, 
for  the  truth  of  which  averment  a  certificate  from  the  keeper  of 
the  office  of  archives  was  filed  with  the  amended  petition. 

On  the  hearing  of  the  case  before  the  supreme  court  for  the 
district  of  East  Florida,  the  claimant,  by  his  counsel,  offered 
in  evidence  a  copy  from  the  office  of  the  keeper  of  public  ar- 
chives of  the  original  grant  on  which  this  claim  is  founded;  to 
the  receiving  of  which  in  evidence  the  said  attorney  for  the 
United  States  objected,  alleging  that  the  original  grant  itself 
should  be  produced,  and  its  execution  proved,  before  it  could 
be  admitted  in  evidence,  and  that  the  original  only  could  be 
received  in  evidence:  which  objection,  after  argument  from 
the  counsel,  was  overruled  by  the  court,  and  the  copy  from  the 
office  of  the  keeper  of  the  public  archives,  certified  according 
to  law,  was  ordered  to  be  received  in  evidence.  And  the  court 
further  ordered,  that  though  by  the  express  statute  of  this  ter- 
ritory, copies  are  to  be  received  in  evidence,  yet,  in  cases  where 
either  the  claimant  or  the  United  States  shall  suggest  that  the 
original  in  the  office  of  the  keeper  of  the  public  arcliives  is 
deemed  necessary  to  be  produced  in  court,  on  motion  therefor, 
a  subpoena  will  be  issued  by  order  of  the  court  to  the  said 
keeper,  to  appear  and  produce  the  said  original  in  court  for  due 
examination  there. 

The  court  proceeded  to  a  decree  in  the  case,  and  adjudged 
that  the  claim  of  tlte  petitioner  as  presented  was  within  its 
jurisdiction — **  that  the  grant  is  valid,  that  it  ought  to  be,  and 
by  Virtue  of  the  statute  of  the  26th  of  May  1830,  and  of  the 
late  treaty  between  the  United  States  and  Spain,  it  is  con- 
firmed.** 

The  United  States  appealed  .to  this  court. 

The  cose  wns  nrgued  by  Mr  Taney,  attorney-general,  for 
the  United  States ;  and  by  Mr  Wliite,  for  the  appellee. 
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For  the  United  States  it  was  contended : 

1.  That  the  copy  of  the  grant  and  other  proceedings  pro* 
duced  by  the  petitioner,  were  not  admisBiUe  in  evidence,  but 
the  original  papers  ought  to  have  been  produced. 

2.  That  the  court  had  not  jurisdiction  of  the  case  under  the 
act  of  congress  of  May  26,  18S0;  the  claim  in  question  having 
been  finally  acted  tipon  and  rejected  by  the  register  and  re- 
ceiver. 

3.  If  the  court  had  jurisdiction.<tf  the  claim,  the  suit  could 
be  maintained  only  by  Fmncis  P.  Sanchez,  to  whom  Perche- 
man  had  conveyed  his  interest ;  and  the  court  erred  in  confimi- 
ing  and  decreeing  the  land  to  Percheman. 

4.  That  if  these  points  are  against  the  United  States,  the 
authmty  exercised-  by  the  Spanish  govem<x-  in  making  the 
grant  to  the  appellee,  was  not  within  the  royal  order  of  the 
king  of  Spain. 

As  to  the  first  point,  the  admissibility  in  evidence  of  certified 
copies  of  the  grant  and  other  proceedings,  the  attorney-general 
cited  the  act  of  congress  of  May  26,  1824,  sect.  4»  of  May  23, 
1828,  and  the  Laws  of  Florida  of  July  3,  1823,  sect  4. 

Ap  to  the  second  point,  that  the  court  had  not  jurisdiction  of 
the  case  under  the  act  of  May  26,  1830,  the  claim  having  been 
finally  acted  upon  and  rejected;  he  cited  the  fourth  section  of 
that  law.  The  acts  of  congress  made  the  decision  of  the  com- 
missioners, and  afterwards  of  the  register  and  receiver,  final  in 
all  cases  under  three  thousand  five  hundred  acres.  Fcx  the 
conectness  of  this  position  be  reCened  to  the  various  provisions 
of  the  laws  on  Uie  subject  of  the  claims  to  lands  in  Florida, 
which  are  found  in  the  first,  fourth,^  fifth  and  sixth  sections  of 
the  act  of  May  8, 1822 ;  the  second  section  of  the  act  of  March 
3,  1823 ;  the  fourth  and  fifth  sections  of  the  act  of  February  8, 
1827 ;  and  the  fourth  and  sixth  sections  of  the  act  of  May  23, 
1828.  The  language  and  provisions  of  all  these  laws,  ho 
contended,  sustain  the  position  that  the  decision  of  the  riegister 
tod  receiver  upon  the  claim  of  the  appellee  was  final,  as  his 
claim  was  within  three  thousand  five  hundred  acres. 

The  act  of  congress  of  May  2G,  1824  gave  jurisdiction  to 
decide  on  all  claims  to  lands  in  Missouri.  In  Arkansas  the 
jurisdiction  was  confined  to  claims  not  exceeding  one  league 
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square.    No  argument  can  therefore  be  drawn  in  favour  of  the 
jurisdiction  in  Florida  from  that  given  in  Misgouri. 

The  restrictive  words  in  the  act  of  1828  are  not  in  the  act  of 
1824;  and  their  introduction  shows  that  the  legislature, 
warned  by  experience,  did  not  mean  to  give  the  same  jurisdic- 
tion which  it  had  given  before. 

Nor  did  the  act  of  26th  May  1830  mean  to  extend  the  juris- 
diction  beyond  that  given  by  the  law  of  1828.  It  uses  strong 
words  of  restriction.  It  refers  to  the  jurisdiction  given  by  Ihe 
law  of  1828,  and  not  that  given  by  the  act  of  1824. 

It  is  said,  that  the  act  of  1830,  section  4,  would  be  nugatory 
according  to  this  construction.  If  that  were  the  case,  it  would 
not  alter  the  plain  meaning  of  the  words. 

The  legislature  intended  to  provide  for  any  cases  which,  in 
the  various  legislation  on  that  subjei^t,  might,  by  possibiUty,  be 
found  not  to  have  been  finally  acted  on,  and  to  supersede  the 
necessity  of  further  legislation.  The  fact  that  no  such  case 
existed,  and  tliat  there  is  notliing  for  at  to  operate  on,  and  tha^ 
there  were  no  cases  brought  to  the  view  of  the  legislature  for 
which  this  section  provides,  cannot  affect  its  construction. 

Congress  meant  to  provide  for  any  unforeseen  contingency, 
and  any  cases  unknown  or  overlooked,  which  had  not  been 
finally  acted  09. 

As  to  the  third  point,  that  if  the  court  had  jurisdiction,  the 
claim  could  ohly  be  maintained  by  Francis  P.  Sanchez,  it  was 
argued,  tlrnt  the  provisions  of  the  act  of  1824  required  that  the 
party  having  title  must  file  the  petition:  the  language  of  the 
section  which  gives  the  power  to  the  comnussioners  to  decide 
is,  '^  to  hear  and  determine  all  questions  relative  to  the  title  of 
the  claimants.''  Thus,  the  title  under  which  a  claimant  pre- 
sents himself  must  be  exUbitcd,  and  the  decision  of  the  com- 
missioners, and  afterwards  of  the  register  and  receiver,  must 
be  upon  the  title.  The  conveyance  of  the  appellee  to  Sanchez 
was  absolute;  it  gave  him  all  the  title  and  riglits  derived  firom 
the  grant  of  the  Spanish  governor ;  it  made  liim  the  legal  owner 
of  the  tract  of  land  described  in  the  grant;  and  thus  by  him 
only,  or  by  those  holding  imder  Iiim,  could  a  petition  be  pre- 
sented under  the  provisions  of  the  act  of  congress. 

The  pcUtiou  of  the  appellee  was  a  suit  in  chsjioeKy  against 
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the  United  States,  by  a  person  who  claims  the  title  against 
every  one  else,  and  he  must  show  his  title,  and  establish  it  as 
a  complete  title,  before  he  can  be  relieved.  Cited,  act  of  con- 
gress of  1824,  sect.  6 ;  act  of  1830,  sect.  4.  How  can  land  be 
decreed  to  one  in  a  court  of  chancery,  when  it  appears  to  the 
court  that  he  is  not  entitled  to  it,  and  that  another  is  the  owner 
of  it? 

To  sustain  the  position  that  governor  Estrada  was  not 
authorized  by  the  royal  order  of  the  king  of  Spain  to  make  the 
grant  to  the  appellee,  it  was  argued,  that  the  powers  of  the 
governor  did  not  extend  to  the  issuing  of  grants  for  so  large  a 
tract  of  lands  as  that  claimed  by  the  petitioner  in  this  case. 
The  royal  order  of  March  29, 1815,  Whitens  Collection  of  Land 
Laws,  248;  th^  letter  of  governor  Kenderland  to  the  captain- 
general  of  Cuba,  White's  Collection  of  Land  Laws,  247,  were 
cited.  Also,  The  United  States  v.  Arredondo,  6  Peters,  727, 
728. 

Mr  White,  for  the  appellee. 
,  The  appellee,  who  was  petitioner  in  the  court  below,  ob- 
tained a  decree  of  confirmation  to  his  claim  of  two  thousand 
arpens  of  land  in  East  Florida. 

From  that  decree  the  United  States  have  appealed,  and  the 
grounds  upon  which  that  appeal  was  taken,  have  been  ex- 
plained by  the  attorney-general.  This  case  is  one  of  great 
importance,  because  it  involves  a  principle  common  to  a  num- 
ber of  others,  and  more  especially  because  it  concerns  the 
honour  and  good  faith  of  the  government  of  the  United  States. 
The  title  set  up  by  the  petitioner,  an  officer  in  the  service  of 
the  king  of  Spain,  is  admitted  to  be  genuine. 

It  was  made  by  the  governor  of  East  Florida,  in  pursuance 
of  a  royal  order  promulgated  in  1815. 

It  was  mcide  to  one  of  the  officers,  specially  designated  as  a 
person  intended  to  be  benefited  by  the  rdy'al  boimty  which 
dictated  the  ordinance.  The  grant  was  made  as  a  remunera- 
tion for  services  rendered  by  the  claimant  to  the  province  at  a 
time  of  gr€at  peril,  occasioned  by  external  invasion  and  inter- 
nal insurrection.  The  grant  was  made  prior  to  the  limitation 
contained  in  the  treaty,  and  was  presented  to  the  commissioners 
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appointed  to  ascertain  claims  and  titles  to  land  in  East  Florida. 
Upon  this  state' of  the  facts  presented  on  the  record,  three  points 
will  be  submitted  on  the  part  of  the  appellee  to  the  considera* 
lion  of  the  court,  and  relied  upon  in  support  of  the  decree  of 
the  court  below. 

1.  This  title  was  confirmed  by  the  treaty  of  the  2Sd  of  Feb- 
ruary 1819. 

2.  It  is  not  competent  for  congress  to  pass  any  law  author- 
izing any  tribunal  created  under  its  authority  to  invalidate 
such  a  title. 

S.  By  the  act  of  1830  this  court  has  jurisdiction  of  the  case. 
The  first  point  involves  the  construction  of  the  treaty.  Whether 
is  the  eighth  article  executory  or  executed?  This  requires  an 
examination  into  the  article  itself,  and  the  negotiations  which 
led  to  it 

By  the  treaty  of  the  22d  of  February  1819,  Spain  ceded  the 
Floridas  to  the  United  States. 

The  latter  acquired  these  provinces  and  their  appendages  in 
full  sovereignty,  including  aU  public  grounds  and  edifices,  and 
all  vacant  lands  which  were  not  private  property.    Article  2d. 

It  was  stipulated  between  the  high  contracting  parties  that 
all  grants  made  by  his  catholic  majesty,  or  his  lawful  authori- 
ties, before  the  24th  of  January  1818,  in  the  ceded  territory, 
should  remain  confirmed  and  acknowledged,  in  the  same  man- 
ner as  they  Would  have  been  if  the  provinces  had  continued 
under  the  dominion  of  his  catholic  majesty.  Article  8th. 
Further  time  was  given  to  proprietors  who  had  been  prevented 
from  fulfilling  the  conditions  of  their  grants  by  the  recent  cir- 
cumstances of  the  Spanish  monarchy,  and  the  revolutions  in 
Europe. 

The  inhabitants  of  the  ceded  territory  were  protected  in  all 
their  rights,  and  became  citizens  of  the  United  States.  Articles 
6th  and  6th« 

Congress  has,  from  time  to  time,  adopted  various  legislative 
jNTovisions  for  the  purpose  of  preserving  the  national  faith,  septL- 
rating  private  jvoperty  from  the  public  domain,  and  securing 
the  in^vidual  titles  intended  to  be  protected  by  the  treaty. 

CommissionerB  were  af^inted  to  examine  land  claims,  with 
authority  to  confirm  grants  not  exceeding  a  certain  size,  and 
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to  leport  thoee  aixyve  that  limit  to  congress.  When  these  com* 
missions  were  dissolved,  similar  powers  were  vested  in  the 
register  and  receiver  of  the  land  offices.  In  some  instances^ 
an  option  was  given  to  the  holders  of  certain  grants  to  select  a 
league  square  within  their  respective  concessions,  upon  condi- 
tion of  surrendering  the  residue  by  deed  to  the  United  States. 
Through  these  and  other  means,  the  titles  of  the  smaller  pro- 
prietors have,  for  the  most  part,  been  definitively  adjusted,  and 
the  liirger  claims  alone  remain  for  settlement.  These,  c<hi- 
gress,  by  act  of  2Sd  May  1828,  authorized  the  courts  of  the 
territory  to  hear  and  determine,  with  an  appeal  to  tjie  supreme 
court  of  the  United  States.  Several  cases  have  been  adjudi- 
cated in  the  courts  below.  Decisions  have  been  pronounced, 
not  easily  reconcilable,  if  not  at  total  variance  with  each  other: 
appeals  have  been  taken,  and  the  questions  discussed  are  now 
before  this  court,  whose  judgment  is  deeply  interesting,  not 
merely  to  the  poi'ties  on  the  record,  but  to  the  numerous  other 
suitors  whose  rights,  or  supposed  rights,  depend  on  similar 
principles. 

One  or  two  considerations  of  a  general  nature  may  h^re,  it 
is  presumed,  bo  not  inappropriately  introduced.-  Those  who 
represent  the  interests  of  the  United  States  in  some  of  the  cases 
before  the  court,  have  thought  proper  to  assume,  as  one  ground 
of  defence,  that  the  confirmation  or  rejection  of  these  tftles  is 
matter  essentially  of  executive  or  legislative  cognizance,  and 
addresses  itself  exclusively  to  their  discretion.  The  question 
they  urge  is  a  political,  not  a  judicial  one,  and  is  equally  unfit 
to  be  submitted  to;  and  incapable  of  being  decided  by  a  court 
Waiving  all  considerations  of  the  hardship  and  mockery  of 
referring  claimants  under  a  treaty  to  a  tribunalnncompetent  to 
afford  them  redress — ^forbearing  to  touch  on  the  indecorum  of 
a  construction  which  attributes  to  congress  an  act  of  fiitile  or 
deceptive  legislation — ^it  will  be  enough  to  say  that  this  inter* 
pretation,  it  is  believed,  has  been  once  considered  and  rejected. 
Soulard's  case,  4  Peters,  511. 

The  argument,  indeed,  amounts  to  little  mqre  than  this — 
we  have  bound  ourselves  to  do  what  Spain  would  have  done. 
Wliat  that  is,  we  know  not:  and  having  referred  the  questior 
to  those  who  cuuuot  decide  it,  we  will  therefore  do  nothing. 
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Perfidy  often  wean  the  maak  of  subtlety,  as  well  ftom  .shame 
as  cowardice:  but  it  is  seldom  that  the  counselloni  of  bad  aith, 
if  they  condescend  to  atgue  at  aJi,  are  satisfied  with  a  defence 
so  feeble. 

The  act  of  congress  requirep  the  court  to  examine  and  de- 
cide upon  these  claims  in  conformity  with  the  law  of  nations* 
the  treaty,  aud  the  laws  of  Spain*  • 

It  is  proposed  to  consider  the  subject  in  reference  to  tack  of 
these  several  rules  of  decision. 
1.  The  law  of  nations. 

It  is  conceived  that,  acrording  to  the  mitigated  rights  ol 
war,  as  now  well  understood  and  settled  by  international  law, 
the  lands  of  individuals  iUfe  safe  even  after  conquest,  Yattel,  b. 
3,  c.  IS,  sect.  800:  much  less  can  a  cession,  of  itself  destroy 
private  nghts.  Absolute  or  perfect  grants,  it  is  believed,  would 
be  protected  by  the  law  of  nations,  independent  of  the  treaty* 
Some  legislative  recognitjon  oi  their  validity^  might  indeed  be 
necessary  to  sustain  a  suit  upon  them  in  our  courts,  but  the 
national  obligation  to  respect  them  could  hardly  be  denied. 
U  is  in  behalf  of  concessions  or  inchoate  grants  that  the  stipu- 
lations of  the  treaty  were  most  requisite  and  important*  To 
the  acts  of  the  Span  sh  government  in  this  respect,  not  merely 
the  authority  of  res  adjudkata,  such  as  belongs  to  all  foreign 
sentences  and  decrees,  was  given  by  the  treaty;  its  effect  was 
to  make  Innding  on  us,  all  that  would  have  been  valid  against 
^Mun ;  and  to  oblige  us  to  complete  whatever  she,  in  good  feith, 
had  begun,  but  left  unfinished. 

A  detailed  examination  of  the  maxims  of  customary  inter- 
national law,  as  they  wou]^  bear  upon  the  rights  of  proprietors 
of  land  in  Florida,  is  not  called  for  in  the  presence  of  an  eJ^Kress 
treaty  stipulation;  and,  in  referring  to  the  law  of  naticms  as  a 
nde  of  decision  for  the  courts,  congress  perhaps  had  inore  ex- 
pressly in  view  such  part  of  it  as  relates  to  the  interpretation  of 
treaties.  This  will  be  more  conveniently  considered  under 
another  head. 
S.  The  treaty. 

This  instrument,  it  is  contended^  should  be  most  liberally 
construed.    Its  interpretation  is  to  be  sought  in  the  motires 
and  policy  of  the  parties;  in  their  WiMrds,  and  in  their  acts. 
Vol.  VII.— I 
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The  leading  objects  of  the  United  States  were,  to  procure  a 
mc^e  convenient  and  secure  frontier;  to  command  the  Oulf  of 
MezicOi  the  outlet  of  a  large  portion  of  their  commerce;  to 
obtain  indemnity  for  their  merchants,  and  to  secure  themselves 
against  the  annoyahce  they  must  naturally  expect  from  Florida, 
in  the  hands  of  an  enemy,  or  a  false  or  feeble  neutral.  It  is 
notorious  that  for  more  than  a  century  this  territory  had  been 
a  constant  source  of  injury,  jealousy,  and  vexation  to  the  ad- 
joining colonies  and  states.  The  colony  of  G^rgia  was  founded 
as  a  barrier  against  the  encroachments  of  the  Spaniards;  and 
the  refuge  and  encouragement  afforded  by  the  latter  to  abscond- 
ing slaves,  hostile  Indians,  and  other  incendiaries,  was  a  con- 
tinued cause  of  complaint,  from  the  settlement  of  Carolina  to 
the  Seminole  -campaign.  In  examining  the  interests  and 
dutieis  of  the  United  States  in  connexion  with  this  subject,  it  is 
not  as  landed  proprietors  alone  that  we  must  regard  thenu. 
The  rage  for  new  settlements,  indeed,  makes  this  the  chief 
point  among  the  people,  and  greatly  increases  the  prejudices 
against  the  large  gn  nts;  but  the  court  is  fieur  above  the  conta- 
gion of  their  example. 

To  consider  the  cession  of  Florida  merely  as  a  land-jobbing 
transaction,  would  be  doing  great  injustice  to  the  Uberal  and 
enlightened  policy  which  sought  this  valuable  acquisition,  with 
steady  calmness,  through  so  long  a  course  of  evasion  and  delay. 
Yet  its  value  even  in  that  point  of  view  is  not  unworthy  of 
notice.  Thirty-five  millions  and  a  half  of  acres,  of  which  up 
to  the  SOth  of  June  1828,  but  little  more  than  a  million  and  a 
half  had  been  granted  or  sold,  (Reports  of  Committees,  H.  R. 
No.  95,  2d  session  20th  congress),  will  surely,  after  making  a 
most  liberal  allowance  for  the  satisfaction  of  unsettled  land 
claims,  more  than  refund  to  us  the  five  millions  paid  t9  our  own 
merchants.  Computing  but  thirty  millions  at  the  minimum 
pjriee  to  which  it  is  proposed  to  reduce  the  refuse  lands,  the 
United  States  will  receive  back  theii  principal  from  the  soil, 
and  obtain  the  sovereignty  for  nothing. 

It  ia  admitted  that,  in  the  cession  of  a  province,  the  disposi- 
tioQ  of  the-inhabitants.and  their  efiects  is  a  question  of  policy 
between  the  .parties.  To  divest  them  of  their  rights  of  prq>erty 
is»  however,  in  modem  times,  an  unheard  oi  eruleUy.    UsuaUy 
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the  option  is  allowed  them  of  becoming  subjects  of  the  new 
government,  or  of  selling  their  estates,  and  removing  within  a 
specified  period.  Such  were  the  terms  of  cession  of  this  very 
province  from  Spain  to  Britain  in  1763 ;  andfrom  Britain  to 
Spain  twenty  years  afterwajrds.  It  will  be  borne  in  mind  by 
the  court  that  population  rather  than  land  is  the  want  of  the 
United  States;  that  their  policy  as  to  naturalization  is  as  liberal 
as  that  which  the  wisest  modem  philosopher  has  praised  in  th^ 
greatest  of  the  ancient  republics;  and  that  sovereignty,  not 
soil,  was  the  great  motive  for  the  acquisitiim. 

Our  government,  it  may  safely  be  affirmed,  neither  contem- 
plated the  expulsi<m  of  the  ancient  inhabitants,  nor  any  injury 
to  their  property.  The  terms  held  out  in  the  treaty  ceding 
Louisiana,  as  weU  as  thalt  by  which  Florida  was  acquired,  show 
that  the  United  States  never  intended  to  grasp  a  barren  sceptre, 
and  wave  it  over  a  dispeopled  territory.  The  inhabitants  were 
made  citi^ns.  The  province  was  to  become  a  state.  Can  it 
be  imagined  that  any  rational  government  would  act  so  un- 
wisely, as  to  receive  into  their  society  a  large  body  of  foreigners, 
endow  them  with  cfvil  rights  and  political  power ;  and,  after 
rendering  them  disaffected,  by  stripping  them  of  their  property ; 
leave  to  these  malcontents  the  protecti<»i  of  an  extensive,  im- 
portant,  arid  exposed  frcmtierl 

Many  of  the  motives  which  must  have  operated  en  Spain 
are  equally  obvious.  She  naturally  wished  to  extinguish  de- 
m&ndis,  the  justice  of  which  had  been  admitted,  while  their 
satis&ction  had  been  evaded  imtil  all  the  arts  of  procrastination 
were  exhausted.  She  might  desire  to  get  rid  of  a  useless  and 
expensive  appendage;  and  she  must  have  foreseen  that  it 
would  probaUy  be  wrested  from  her  as  an  indemnity,  if  she 
trifled  much  l<»iger  with  our  patience.  But,  in  yielding  up  the 
inhalHtants  with  the  territory,  she  would  naturally  stipulate 
most  favouraUy  for  the  people  she  was  about  to  surrender. 
She  did  not  intend  to  sacrifice  them.  Their  fidelity  to  her  in 
every  vicissitude;  the  temptations  by  which  they  had  been 
assailed;  the  invasions  to  which  they  had  been  exposed;  their 
soflbrings,  their  constancy,  their  very  helplessness,  all  pleaded 
powerfully  in  their  favour* 

In  the  eighth  article,  two  parties  were  stipulating  for  the 
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Becurity  and  advantage  of  a  third,  whom  both  had  the  strongest 
reasons  to  cherish  and  protect.  It  is  submitted,  therefore,  with 
some  degree  of  confidence,  that,  so  fiur  as  the  motives  and 
policy  of  the  parties  aflford  a  keytothemeaningof  their  words, 
the  construction  most  fitvourable  to  the  claimants  is  permitted 
to,  nay,  is  enjoined  upon  the  court. 

Before  proceeding  to  examine  the  lang^uage  of  the  treaty,  a 
few  observations  on  the  Tules  of  interpretation  may,  perhaps, 
be  pardoned.  Jurists  generally  admit  that  all  grants,  contracts^ 
and  stipulations  are  to  be  taken  most  strongly  against  the 
grantor.  Cooper's  Justinian,  in  note,  601.  The  words  of  the 
party  prcnnising  are  to  be  regarded  rather  than  those  of  the 
party  to  whom  the  promise  is  made.  Vattel,  b.  2,  c.  17,  sec. 
267.  Other  general  rules  are  to  be  found  in  the  works  of  the 
most  esteemed  publicists,  and  must  be  femiliar  to  the  court 
Grotius,  b.  2,  ch.  16,  p.  1S6.  Vattel,  b.  2,  ch.  17,^  sec  270. 
Among  the  rest,  that  interpretation  which  is  drawn  from  the 
reason  of  the  act  is  strongly  and  safely  recommended.  Yattely 
b.  2,  c.  17,  sec.  287.  A  special  rule  of  construction  has, 
moreover,  been  deduced  from  the  character  of  the  stipulation 
itself.  Hence  the  distinction  between  things  fiivourable  and 
things  odious — a  distinction  recognized  by  Orotius  and  YatteL 
Grotius,  b.  2,  ch.  16,  sec.  10,  p.  148.  Yattel,  b.  2,  ch.  17, 
sec.  800,  301,  SOS.  The  difference  between  the  fcHiner,  and 
mere  acts  of  liberality  prejudicial  to  the  sovereign,  is  illustrated 
by  the^  last  named  author,  (Vattel,  b.  2,  ch.  17,  sec.  310),  in 
such  a  manner  as  leaves  no  doubt  to  which  class  the  provisions 
of  the  eighth  article  belong. 

IVhat,  indeed,  can  be  more  clearly  entitled  to  rank  among 
things  favourable  than  engagements  between  nations  securing 
the  private  property  of  faithful  subjects,  honestly  acquired 
under  a  government  which  is  on  the  eve  ^relinquishing  their 
allegiance,  and  confided  to  the  pledged  .protection  of  that 
ccuntr]^  which  is  about  to  receive  them  as  citizens? 

This  brings  us  to  the  words  of  the  treaty.  There  is  a  dif- 
ference between,  the  English  and  the  Spaiiish  versions  of  the 
eighth  article.  Both  are  equally  originals,  but  sufely  the  jus- 
tice and  liberality  of  the  United  States  will  extend  to  the  claim- 
ants the  full  benefit  of  either.     The  first  difference  is  in  render- 
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ing  **coneeriime$  it  terrenoi*  as  *^  grants  of  land.**  Cancerionei^ 
it  is  ajqprehended,  is  a  lenn  much  broader  than  grants^  and 
comprehends  all  which  we,  in  the  technical  language  of  our 
hmd  lawsy  might  rail  entries  or  warrants  of  survey  or  locatioh. 
The  substitution  of  lawfuly  in  the  English,  for  Ugitimos^  in  the 
Spanish,  will  be  commented  on  in  another  place.  The  residue 
of  the  clause,  that  those  grants  shall  be  ratified  and  confirmed 
to  the  persons  in  possession  of  the  landSf  to  the.same  extent  that 
the  saine  grants  would  be  vaUd,  &c.  is  by  no  means  equivalent 
to  the  Spanish  phraseology.  The  latter,  &irly  rendered,  is  to 
this  effect;  **  All  concessions  of  lands  made  by  his  cathoUc 
majesty,  or  by  his  legitimate  authorities,  before  the  24th  Janu- 
ary 1818^  in  the  aforesaid  territories,  which  his  majesty  cedes 
to  the  United  States,  shall  remain  confirmed  and  acbiowledged 
to  the  persons  in  possession  of  them  (L  e.  the  concessions),  in 
the  same  manner  that  they  would  have  been  if  the  dominion 
of  his  catholic  majesty  over  these  territories  had  continued.** 

The  difference  between  declaring  that  these  gratUs  shall  he 
ratified  and  cof^irmed  to  the  persons  in  possession  of  ihe  londt, 
to  the  same  extent  that  the  same  granie  would  have  been  valid^ 
&c.,  and' saying  that  all  catieesskms  of  land  shall  remain  eon- 
finned  and  acknowledged  to  the  persons  in  possession  of  them 
(L  e.  the  title  papers),  in  the  same  manner  that  they  vfotdd  have 
been,  &c.,  is  sufficiently  obvious  and  important  The  sense  is 
materially  different.  The  English  side  of  the  treaty  leaves  the 
ratification  of  the  grants  executory — they  shall  he  ratyUd;  the 
Spanish,  executed — ^they  shall  conlimM  aeknoieledged  and  con- 
firmed, ^daran  rat^ieados.  Quedan  signifies  remain  or  con- 
tinue, and  in  this  sense  is  used  in  the  last  clause  of  the  same 
article— ftteion  anuladas  y  de  fdngtm  valor,  remain  null  and  o. 
no  effect  In  the  English,  possession  refers  to  ihe  lands ;  in 
the  Spanish,  to  the  grants.  The  relative  eUas  agrees  with  the 
antecedent  eoncesUmes;  if  it  referred  to  terrenoSf  the  relative 
would  have  been  ellos.  No  word  equivalent  to  recent  is  to  be 
found  in  the  Spanish. 

It  has  been  supposed,  with  Uttle  reason,  that  the  eighth 
article  might  be  interpreted  to  confer  a  discretion,  rather  than 
impose  an  obUgation  on  the  American  government.  It  is  oc^ 
of  the  admitted  rules  of  construction,  that  interpretations  which 
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lead  to  an  absurdity,  or  render  an  act  null,  are  to  be  avoided. 
Vattel,  b.  2,  ch.  17,  sec.  282,  S04. 

The  king  of  Spain  can  annul  a  grant  made  by  himself  with- 
out any  allegation  of  surprise  or  fraud,  simply  in  virtue  T>f  his 
absolute  will  and  sovereign  power.  It  is  too  late  for  us  to 
deny  that  position ;  we  have  recognized  it  by  the  treaty.  The 
grants  to  Alagon,  Vargas,  and  Punon  Rostro.were  annulled. 
By  the  treaty  we  succeed  to  all  the  rights  of  Spain :  the  con- 
cessions made  by  Spain  are  to  continue  valid  to  the  same 
extent,  &c. :  but  will  it  be  asserted  that,  in  succeeding  to  the 
rights  of  Spain,  we  succeed  to  the  right  of  his  catholic  majesty 
to  annul  the  grants  of  his  subjects  1  Can  it  be  pretended  that 
the  provisions  of  the  eighth  article  were  designed  only  to  leave 
all  grants,  perfect  and  inchoate,  as  completely  at  the  mercy  of 
the  American  government  as  they  had  been  at  that  of  the 
Spanish  monarch  1 

In  attempting  to  ascertain  the  true  meaning  of  the  parties, 
it  is  humbly  conceived  we  are  not  confined  to  the  language  of 
the  treaty.  We  may  look  into  the  negotiations  which  pre- 
ceded it.  In  this  instance,  there  is  a  particular  propriety  in 
doing  so.  ^*  As  the  instrmnent  of  ratification,  an  essential  part 
of  the  whole  treaty  refers  to  the  history  of  the  negotiation :  it 
lets  in  the  whole  of  that  history,  as  matter  to  be  adverted  to, 
according  to  all  the  strictness  of  legal  argument,  in  reasoning 
on  the  construction  of  the  claim  in  question.  The  matter  is 
thus  made  capable  of  being  argued  as  if  the  question  were 
upon  an  aat  of  parliament,  or  private  deed  reciting  the  circum- 
stances under  which  it  was  obtained.  One  might,  therefore, 
rest,  as  elucidating  the  case,  upon  all  the  authorities  which 
est«l>li8h,  with  respect  to  private  and  diplomatic  instruments, 
that,  however  general  and  comprehensive  particular  express- 
ions may  be,  they  ought,  in  their  effect,  to  be  confined  to  the 
particular  object  the  parties  had  in  view.  The  reports  of  the 
court  of  chancery  in  England  contain  a  variety  of  instances . 
as  to  the  restriction  of  deeds,  however  widely  expressed,  to  the 
partioolar  object  of  the  parties,  founded  on  a  review  of  the  cir- 
cumstances under  which  they  were  made.  (Vide  Cholmondly 
and  Clinton.)  It  is  also  observed  by  Vattel  (268),  that  we 
are  to  interpret  a  clause  in  the  Utmost  latitude  that  the  strict 
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and  appropriate  meaning  of  the  words  will  admit  of^  if  it  ap- 
pears that  the  author  had  in  view  every  thiog  which  that 
strict  and  appropriate  meaning  comprehends  *  but  we  must 
inierpret  it  in  a  more  limited  sense  when  it  appears  probable 
that  the  author  did  not  jnean  it  to  extend  to  every  thing  which 
the  strict  propriety  of  the  terms  might  be  made  to  include.*? 
MS.  Opinion  of  sir  John  Joseph  Dillon  on  Rattenbury's  grant 
A  short  sketch  of  the  negotktions,  with  some  brief  extracts 
and  references,  will  therefore  be  submitted.  In  January  1818 
the  government  of  the  United  States  proposed  to  the  Chevalier 
de  Onis  to  terminate  all  differences  in  the  following  terms 

1.  Spain  to  cede  all  territory  eastward  of  the  Missiissippi. 

2.  The  eastern  boundary  to  be  the  Colorado. 

5.  Claims  for  indemnities  to  be  referred  to  commissioners. 
4.  The  lands  in  East  Florida,  and  to  the  Perdido,  to  be  held 

as  security  for  the  indemnities ;  but  no  grant  subsequent  to 
August  11,  1802,  to  be  considered  valid. 

6.  Spain  to  be  released  from  the  payment  of  the  debts.  Ly- 
man's Diplomacy  U.  States,  vol.  2,  p.  1S3. 

On  the  24th  October  1818,  Don  Luis  do  Onis  proposes  to 
cede  the  Floridas:  **  the  donations  or  sales  of  land  made  by 
the  government  of  his  majesty,  or  by  legal  authorities,  until 
this  time,  are  nevertheless  to  be  valid. **  1  Executive  Papers, 
1st  sess.  16th  cong.  1819,  1820,  doc.  2,  p.  25. 

The  secretary  of  state  replies,  October  31,  1818,  "neither 
can  the  United  States  recognize  as  valid  all  the  ^grants  of  land 
uptil  ttus  time,  and  at  the.  same  time  renounce  all  their  claims 
for  indemnity.'*  He  adverts  Jo  the  notice  given  to  the  govern- 
ment of  Spain,  that  all  the  grants  lately  made  within  those 
territories .  (i.  e.  to  Alagon,  Vargas,  &c.}  must  be  cancelled, 
unless  some  other  adequate  fund  should  be  provided  to  satisfy 
the  claims  of  the  United  States  and  their  citizens.  1  Execu- 
tive Papers,  1st  sess.  16th  cong.  1819,  1820,  doc.  2,  p.  25. 

De  Onis  rejoins,  10th  November  1818,  "  my  second  propo- 
sal has  been  admhted  by  your  government,  with  this  modifi- 
cation, that  all  grants  and  sales  of  land  made  by  his  catholic 
majesty,  or  by  lawful  Spanish  authorities  in  the  Floridas,  from 
the  year  1802  to  the  present,  shall  be  null  and  void.  To  this 
modification,  in  its  absolute  sense,  I  cannot  assent,  in  as  much 
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as  it  is  offensive  iothe  dignity  and  imprescriptible  rights  of  the 
crown  of  Spain ;  which,  as  the  legitimate  owner  of  both  the 
Floridasy  had  a  right  to  dispose  of  those  lands  as  it  pleased : 
and,  further,  as  the  said  modification  would  be  productive  of 
incalculable  injury  to  the  bona  fide  possessors,  who  have  ac- 
quired, settled,  and  improved  those  tracts  of  land." 

**  The  extent  of  what  I  can  agree  to  is,  that  the  late  grants 
made  by  his  catholic  majesty  in  the  Floridas  since  the  24th  of 
January  last,  the  date  of  my  first  note,  announcing  his  ma- 
jesty's willingness  to  cede  them  to  the  United  States  (the 
said  grants  having;  been  made  with  a  view  to  promote  popula- 
tion, cultivation  and  industry;  and  not  with  that  of  alienating 
them),  shall  be  declared  null  and  void,  in  consideration  of  the 
grantees  not  having  complied  with  the  essential  condition  of 
the  cession,  as  has  been  the  fecf  1  Ex.  Papers,  1st  sess. 
16th  cong.  doc.  2,  p.  26. 

On  the  9th  of  February  1819,  the  minister  of  Spain  submit- 
ted his  project  of  a  treaty.  The  ninth  article,  answering  to 
the  eighth  of  the  present  treaty,  is  as  follows : 

*^  All  grants  of  lands  made  by  his  catholic  majesty,  or  his 
legitimate  authorities,  in  the  aforesaid  territories  of  the  two 
Floridas,  and  others  which  his  majesty  cedes  to  the  United 
States,  shall  be  confirmed  and  acknowledged  as  valid,  except- 
ing those  grants  which  may  have  been  made  after  the  24th  of 
January  of  last  year,  the  date  that  the  first  proposals  were 
made  for  the  cession  of  those  proyinces,  which  shall  be  held 
null,  in  consideration  of  the  grantees  not  having  complied  with 
the  conditioiui  of  the  cession.'*  1  Ex.  Papers,  1st  sess.  16th 
cong.  doc.  2,  p.  S7. 

On  the  13th  of  February  1819,  the  American  secretary 
offered  his  counter  project,  in  which  the  eighth  article  proposed 
stands  thus : 

**  All  gtaiits  of  land  made  by  or  in  the  name  of  his  catholic 
majesty  in  the  aforesaid  territories,  after  the'  24th  of  January 
lBt8,  shall  be  held  null,  the  conditions  of  the  said  grants  not 
having  been  performed  by  the  grantees.  All  grants  made  be- 
ibre  that  date  by  his  catholic  majesty,  or  by  his  legitimate  au- 
thorities in  (he  wA  territories,  the  conditions  of  which  shall 
have  beto  pi&rfonhed  by  the  grantees  according  to  the  tenor  of 
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their  mpective  grants^  and  none  other,  shall  be  confirmed  and 
acknowledged  as  valid.''  1  Ex.  P^ners,  IrI  sess.  16th  cong. 
doc.  2,  p.  43. 

In  the  minute  or  protocol  of  conferences  preserved  by  M. 
Hyde  de  Neuville,  whose  good  offices  were  interposed  on  this 
occasion,  the  foUowing  entry  will  be  foimd: 

*' Article  eighih.  This  article  cannot  be  varied  from  whai  is 
contained  in  the  chevalier's  project,  as  the  object  of  the  last 
clause  therein  is  merely  to  save  the  honoiu:  and  dignity  of  the 
0(«vereignty  of  his  catholic  liiajesty. 

^^Jfote  of  Mr  Adams  th  yrttm.  Agreed,  with  the  following 
explanation :  that  all  grants  of  land  which  shall  not  be  annul- 
led by  this  convention  are  valid  to  the  same  extent  as  they  are 
binding  on  his  catholic  majesty. 

"  Remarks  of  M.  De  ^euvUle.  The  secretary  of  state  ob- 
served to  me,  that  the  federal  government  would,  most  assuredly, 
never  entertain  the  idea  of  disturbing  individuals  who  were 
vested  with  a  bona  fide  t)*le  to  their  property ;  but,  as  a  treaty 
ought  not  to  cover  fraudulent  practices,  so  no  more  could  be 
asked  of  the  Unitei!  States  than  could  be  ofTcred  by  his  catholic 
majesty  that,  being  in  this  case  substituted  for  his  majesty, 
they  would  scrupuloUiBly  fulfil  their  engagements,  but  that 
more  could  not  be  expected  of  them. 

*'The  secretary  of  state  even  proposes,  if  M.  De'Onis  wishes 
it,  that  the  article  shall  be  inserted  in  the  treaty  as  proposed 
by  the  minister  of  Spain,  on  condition  that  the  above  explana- 
tion shall  be  given  in  the  form  of  a  note.  The  federal  govern- 
ment, unwilling  to  leave  any  thing  in  a  state  of  doubt  or 
uncertainty,  only  wish  to  place  on  the  most  secure  footing 
whatever  is  just  and  honourable,  and  is  at  the  same  time  per- 
fectly satisfied  that  his  catholic  maj.esty  neither  asks  nor  wishes 
more."     1  Ex.  Papers,  1st  sess.  16tli  cong.  doc.  2,  p.  48. 

The  eighth  article  was  finally  inserted  as  it  at  present  stands ; 
but  doubts  arising  whether  the  recent  large  grants  weie  effec- 
tually excluded  by  the  words  of  the  treaty,  Mr  Adams  writes 
to  the  Chevalier  De  Onis  on  the  lOtli  March  1818,  that  it  was 
iistinctly  understood  that  the  grants  to  Alagon,  Vargas  and 
Punon  Rostro,  were  all  annulled  by  the  treaty,  as  much  as  if 
they  had  been  specifically  named,  and  that  they  will  be  so 
Vol.  VIL— K 
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held  by  the  United  States.  1  Ex.  Papers^  1st  sess.  16ih 
cong.  doc.  2,  p.  63. 

Mr  Adams,  on  the  14th  July  1819,  submits  to  M.  De  Neu- 
ville  the  following  observations  on  the  eighth  article :  *^  M.  De 
Neuville's  particular  attention  is  requested  to  the  difference 
between  the  two  projected  articles,  because  it  will  recall  parti- 
cularly to  his  remembrance  the  point  upon  which  the  discussion 
concerning  this  article  turned.  By  turning  to  the  written 
memorandum,  drawn  up  by  M.  De  Neuville  himself  of  this 
discussion,  he  wUl  perceive  he  has  noted  that  M.  De  Onis  in- 
sisted that  this  article  could  not  be  varied  from  what  was 
contained  in  the  chevalier's  project,  as  the  object  of  the  last 
clause  therein  was  merely  to  save  the  honour  and  dignity  of 
the  sovereignty  of  tus  catholic  majesty.'' 

It  was  then  observed  by  Mr  Adams,  that  the  honour  and 
dignity  of  his  catholic  majesty  would  be  Saved  by  recognizing 
the  grants  prior  to  the  24th  of  January,  as  **  valid  to  the  same 
extent  as  they  were  binding  on  his  catholic  majesty ;"  and  he 
agreed  to  accept  the  article  as  drawn  by  M.  De  0ms,  with  this 
explanation.  (See  M.  De  Neuville's  memorandum.)  It  was 
on  thiis  occasion  that  M.  De  Neuville  observed,  that,  if  the 
grants  prior  to  January  24,  1818,  were  confirmed  only  to  the 
same  extent  that  they  were  binding  on  the  king  of  Spain, 
there  were  many  bona  fide  grantees,  of  long  standing,  in  actual 
possession  of  their  grants,  and  having  actually  made  partial 
settlements  upon  them,  but  who  had  been  prevented  by  the 
extraordinary  circumstances  in  which  Spain  had  been  situated, 
and  the  revolutions  in  Europe,  from  fulfilling  all  the  conditions 
of  their  grants ;  that  it  would  be  very  harsh  to  leave  these  per- 
sons liable  to  a  forfeiture,  which  might  indeed,  in  rigour,  be 
exacted  from  them,  but  which  very  certainly  never  would  be, 
if  they  had  remained  under  the  Spanish  dominion.  It  will  be 
remembered  by  M.  De  Neuville  how  earnestly  he  insisted  upon 
this  equitable  suggestion,  and  how  strongly  he  disclaimed  for 
M.  De  Onis  every  wish  or  intention  to  cover,  by  a  provision  for 
such  persons,  any  fraudulent  grants.  And  it  was  then  observed 
by  M.  De  Neuville,  that  the  date  assumed,  of  24th  of  January 
1818,  was  not  sufficient  for  guarding  against  fraudulent  grants, 
because  they  might  be  easily  antedated.     It  was  with  refer- 
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ence  to  these  suggestions  of  M.  De  Neuville,  afterwards  again 
strenuously  urged  by  M.  De  Onis,  that  the  article  was  finally 
modified  as  it  now  stands  in  the  treaty,  declaring  all  grants 
subsequent  to  24th  January  1818,  absolutely  null,  and  those 
of  prior  date  valid  to  the  same  extent  only  that  they  would 
have  been  binding  on  the  king;  but  allowing  to  bona  fide  gran- 
teesy  in  actual  possession,  and  having  commenced  settlements, 
but  who  had  been  prevented  by  the  late  circumstances  of  the 
Spanish  nation,  and  the  revolutions  in  Europe,  from  fulfilling 
all  the  conditions  of  their  pprants,  time  to  complete  them.  The 
terms  of  the  article  accora  precisely  with  the  intentions  of  all 
the  parties  to  the  negotiation,  and  the  signature  of  the  treaty. 
If  the  dates  of  the  grants  are  subsequent  to  the  24th  of  Jan- 
uary 1818,  they  are  aimulled  by  the  date ;  if  prior  to  that  date, 
they  are  null,  because  not  included  among  the  prior  grants 
copfirmed.     1  Ex.  Papers,  Ist  sess.  16th  cong.  pp.  68,  69. 

From  all  these  documents,  the  clear  inference  is,  that  the 
great  subject  of  anxiety  with  our  negotiator  was  the  large  grants 
to  Alagon,  Vargas,  and  Punon  Roetro.  It  was  against  them 
almost  alone  that  the  article  was  directed.  The  American  go- 
vernment, indeed,  at  one  time,  proposed  to  carry  the  date  back 
to  1802,  by  which  means  they  would  have  excluded  the  claims 
of  Forbes,  Arredondo,  and  others,  with  whose  existence  there 
is  every  reason  to  believe  they  were  perfectly  well  acquainted. 
But  tlds  pretension  was  speedily  abandoned.  If  there  appeared 
a  distinct  declaration  on  the  part  of  the  American  government 
that  the  sole  object  of  the  eighth  article  was  (o  exclude  the 
grants  to  Alagon,  Punon  Rostro,  and  Vargas,  such  declaration, 
it  is  apprehended,  would  be  conclusive.  It  could  no  longer  be 
deemed  just  or  honourable  to  apply  the  question  ordinary  and 
extraordinary  to  other  grants,  dated  before  the  24th  January 
1818,  with  a  view  of  extorting  from  them  by  legal  subtlety 
something  which  should  debar  their  proprietors  the  benefits  of 
that  very  article  which  was  framed  solely  to  admit  them,  and 
to  exclude  others.  Yet,  it  is  respectfully  submitted,  that  no  ex- 
press admission  of  the  fact  could  be  stronger  than  the  implica- 
tion arising  from  this  correspondence.  If,  however,  an  explicit 
avowal  on  the  part  of  our  government  will  alone  be  received, 
we  refer  to  the  message  of  the  president  to  congress,  in  which 
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be  tells  that  body,  **  it  was  the  intention  of  the  parties'  to  anniil 
these  latter  grants,  and  that  clause  was  drawn  for  that  exptem 
purpose,  and  none  other.'*  1  Ex.  Papers^  Istsess.  16th  cong. 
1819,  1820,  doc.  2,  p.  6. 

May  we  not  ask  whether  this  is  the  sole  purpose  to  which  it 
is  now  sought  to  be  applied,  and  how  far  it  is  consistent  with 
justice  and  good  faith  to  extend  the  eflfect  of  the  clause  in 
question  beyond  what  either  of  the  parties  contemplated  at  the 
time  of  its  adoption  1 

The  application  of  the  common  law  principle,  that  a  grant 
may  bo  absolutely  void  where  the  officer  issuing  it  had  no  au- 
thority, is  insisted  on :  and  it  is  asserted  that  the  royal  govern- 
ors of  the^  Spanish  colonies  had  no  power  to  make  sales  or 
donations  of  the  public  lands,  except  in  very  limited  quantities 
and  under  numerous  restrictions.  An  inquiry  into  the  truth 
of  this  assertion  will*  be  attempted,  according  to  this  limited 
means  within  our  power ;  and  the  more  readily  because  of  the 
intimations  thrown  out  by  this  court  in  the  cases  of  Soulard 
and  Smith.     4  Peters's  Reports. 

fSvery  fair  presumption  is  against  these  supposed  limitations. 
LegaFor  constitutional  restrictions  upon  the  power  of  the  king 
or  his  officers,  according  to  our  ideas  of  them,  are  inconsistent 
with  the  character  of  the  Spanish  monarcliy.  They  are  hardly 
comprehensible  by  a  native  of  that  country,  and  have  been  re- 
jected, together  with  the  constitutional  monarchy,  by  the  peo- 
ple of  Spain.  How  is  it  possible  to  leconcile  limitations  of 
power  with  the  fundamental  maxim,  "  the  will  of  the  ptince 
has  the  force  of  a  law  1" 

Portions  of  the  royal  authority,  as  arbitrary  as  that  of  the 
king  himself,  were  entrusted  to  the  several  governors  of  pro- 
vinces, each  of  whom,  within  the  limits  of  his  own  government 
was  the  image  of  his  sovereign,  and,  in  practice  at  least,  and 
in  popular  opinion  also,  absolute.  The  only  restraints  upon 
his  acts  were  his  instructions,  and  accountability  to  the  king; 
but  the  royal  ihstructions,  and  the  rtsidenciOy  or  account  of  his 
transactions,  which  the  governor  was  obliged  to  give,  were  not 
properly  legal  limitations  upon^his  power,  but  rather  directions 
for  the  exercise  of  his  discretion,  and  securities  for  his  good  be- 
haviowr. 
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Every  nation  haa  its  own  manner  of  securing^  the  fidelity  of 
it9  agents.  Free  governments  are  constructeid  upon  the  prin- 
ciple of  entrusting  as  little  power  as  possible,  and  providing 
against  its  abuse  preventively  by  all  species  of  checks  and  limi- 
tations. Arbitrary  ones  proceed  upon  the7>rinciple  of  bestow- 
ing ample  powers  and  ^extensive  discretion,  and  guarding 
against  their  abuse  by  prompt  and  strict  accountability  and 
severe  punishment.  Both  have  been  invented  by  mankind  for 
purposes  of  mutual  defence  and  common  justice,  but  the  per- 
vading spirit  of  the  one  ia  preventiive^  of  the  other  vindicatory. 

How  absurd  would  it  be,  then,  to  apply  the  maxims  of  the 
one  government  to  the  acts  of  the  other.  As  well  might  we 
judge  the  life  of  Pythagoras  by  the  law  of  the  New  Testa* 
ment,  or  the  philosophy  of  Zoroaster  by  that  of  Newton ; .  aa 
subject  the  administration  of  a  Spanish  governor  to  the  test  of 
magna  charta,  the  bill  of  rights,  the  habeas  corpus  act,  or  the 
principles  of  American  constitutional  law. 

Even  the  laws  of  the  Indies,  obscure,  perplexed,  and  some- 
times even  unintelligible  as  they  are,  hardly  reached  across 
the  ocean;  and  the  decline  of  the  Spanish,  like  that  of  the  Ro- 
man empire,  was  marked  by  the  absolutism  of  the  distant  pre- 
fects. 

Nor  were  the  offices  of  captain  general,  intendant  or  sub- 
delegate,  sinecures.  Entrusted  with  the  command  and  defence 
of  remote  and  e^qposed  possessions;  often  reduced  to  the  great- 
est extremities,  for  the  want  of  money  and  supplies;  neglected 
by  the  feeble  government  of  the  mother  country,  they  were 
yet  expected  to  guard  the  colony,  and  execute  the  most 
rigoroius  system  of  mcmopoly,  amid  greedy  neighbours  and  an 
impoverished  people.  They  were  frequently  obliged  to  create 
.their  own  resources;  and^some  idea  of  their  difficulties,  and 
the  devotion  and  address  which  surmounted  them,  may  be 
fonned  by  remembering  how  long  the  able  but  cruel  Morilla 
protracted  a  desperate  warfare,  amid  every  snecies  of  distress 
and  destitution. 

Their  first  duty  was  to  preserve  his  catholic  majesty's  pro- 
vince, committed  to  their  cate ;  and  if  they  did  it,  and  could 
only  do  it  by  some  invasions  of  the  fisc,  or  dilapidations  of  the 
royal  domain ;  does  it  lie  with  us  to  complain  of  their  fi^lity  to 
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him,  and  vitiate  those  titles  which  were  devised  from  a  law 
above  all  others — necessity  1  Vide  White's  Land  Laws»  235 ; 
7  Ex.  Doc.  p.  2,  1824,  1825.  Also,  MS.  Extracts  from  Cd. 
M'Kee's  Correspondence..  See  also  the  letter  of  Grov.  Chester 
to  the  Earl  of  Dartmouth,  MS.  Letter  Book,  West  Florida, 
18th  Nov.  1776,  p.  34. 

This  general  outline  of  the  treaty,  the  negotiations  which 
led  to  it,  the  objects  of  the  contracting  parties,  cannot  fail  to  be 
considered  by  the  court  in  the  adjudication  of  every  case  pre- 
sented to  it.  If  it  be  considered,  as  it  has  been  proved  and 
admitted  in  part  in  another  case  decided  at  the  last  term,  that 
the  treaty  itself  operated  as  a  confirmation  of  every  legitimate 
and  valid  title  which  **  emanated  from  his  catholic  majesty,  or 
his  lawful  authorities  prior  to  the  24th  of  January  1818  ;**  it 
only  remains  to  be  shown  that  this  was  such  a  title. 

Juan  Percheman  w€is  an  officer  in  the  Spanish  service  at 
the  period  of  the  invasion  of  that  province  in  1812,  1813.  He 
was  referred  to  by  name  in  the  royal  despatch,  and  this  grant 
was  made  in  absolute  property  to  him  as  a  remuneration  for 
his  services. 

H(»v  is  it  attempted  by  the  government  agents  to  defeat  so 
just  and  equitable  a  claim  1  The  first  ground  taken  is,  that 
^*  the  copy  of  the  grant  is  not  admissible  evidence ;  but  the 
original  ought  to  have  been  produced  and  proved." 

This  involves  the  question,  what  is  a  copy,  and  what  an 
original,  under  the  Spanish  government ;  as  defined  by  the 
Spanish  laws.  This  is  a  paper  certified  by  the  escribano  of 
government  to  be  a  full  copy  of  the  petition  and  decree  of  the 
governor  of  East  Florida.  It  is,  in  fact,  the  original  grant. 
The  petition  and  decree  of  the  governor  are  preserved  in  the 
office  of  the  escribano,  are  placed  there  in  paper  books  as  com- 
posing the  dilUgencias  of  his  office. 

These  papers  never  go  out,  any  more  than  the  notes  of  the 
surveyors,  upon  which  a  grant  issues  in  the  United  States. 
In  this  country  the  original  patent,  signed  by  the  governor  or 
president,  is  delivered  to  the  patentee,  and  the  copy  is  retained 
in  the  office.  Now,  if  we  are  asked  why  this  is  so^  the  answer 
is,  **  ita  lex  scripta  est."  It  is  the  law  and  the  custom  of  Spain 
and  her  provinces ;  and  it  would  be  as  reasonable  to  ask,  why 
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has  she  sol  adopted  the  common  law  of  England  1  The  de- 
eree  of  the  governor  has  been  certified  under  his  seal  of  office, 
and  the  seal  and  signature  proved. 

The  second  point  relied  upon  by  the  agents  of  the  United 
States,  to  avoid  the  confirmation  of  this  grant,  is,  the  court  has 
not  jurisdiction,  the  claim  having  been  finally  settled  by  the 
rejection  of  the  register  and  receiver. 

If  the  title  was  confirmed  by  the  treaty,  which  is  the  su- 
preme law  of  the  land,  the  United  States  have  no  power  to 
create  a  tribunal  <<  finally  to  reject  a  claim,"  without  an  appeal 
to  this  court.  Such  an  act  would  directly  violate  the  treaty, 
and  must  be  considered  void. 

The  decisions  of  the  conmiissioners  and  register  and  receiver 
have  never  been  considered  final  by  congress  itself.  In  every 
report  made  since  the  date  of  the  Louisiana  treaty  upon  claims, 
which  the  commissioners  nominally  had  power  to  decide,  an 
act  of  congress  has  been  deemed  necessaiy  toxonsummate  the 
title. 

There  is  a  case  in  point  in  the  very  act  relating  to  the  report, 
in  which  it  is  contended  that  this  claim  has  been  finally  re- 
jected. 

The  first  section  of  the  act  of  congress  to  eor^ine  ft,  provide 
that  all  the  cases  except  those  subsequent  to  a  certain  period, 
are  confirmed  and  approved.  Here  the  government  agents 
have  two  horns  of  a  dilemma.  If  the  decrees  of  this  register 
and  receiver,  like  the  laws  of  the  Medes  and  Persians,  are  irre- 
versible, it  must  operate  both  ways.  It  will  not  do  for  any 
honest  government  to  say  it  is  final  when  in  our  favotir,  aUter 
when  against  us.  If  the  proposition  be  maintained  that  a 
register  and  receiver  appointed  to  sell  lands,  and  who  were  not 
selected  with  reference  to^^their  ability  to  decide  those  delicate 
legal  questions,  have  been  invested  with  such  extraordinary 
powers,  over  the  rights  of  individuals  ;  it  will  follow  of  course 
that  all  such  as  were  excluded  by  congress  were  improperly 
excluded,  and  the  decision  which  bars  the  hope  of  redress 
against  this  claim  will  give  confirmation  to  all  those  rejected. 
A  contrary  doctrine  would  involve  the  absurd  consequence  of 
the  assumption  by  congress  of  judicial  power,  and  of  its  (exer- 
cise in  reversing  the  decisions  of  a  tribunal  vested  witih  aiidl^ 
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rity  by  law  to  decide  in  the  last  resort,  or,  to  luie  the  faua^piag^ 
of  the  attorney-general,  **  finally  to  decide."  The  register  and 
receiver  never  had  such  a  power,  and  it  was  not  competent  to 
congress  to  confer  it  without  a  palpable  violation  of  the  treaty. 
The  register  and  receiver  never  had  power  to  decide  this  case 
at  all,  and  consequently  could  not  have  rejected  it.  The  cases 
which  were  authorized  to  be  presented  to  commissioners,  di- 
vided themselves  into  two  classes,  one  of  which  the  commiSB- 
ioners  decided  subject  to  the  approval  of  congress,  and  the 
other  they  reported  to  the  secretary  of  the  treasury. 

This  was  regulated  by  the  quantity.  The  act  of  182S  re- 
quired them  to  decide  claims  under  one  thousand  acres,  and 
report  all  over  that  quantity.  The  act  of  1823  increased  the 
quantity,  in  certam  casesy  to  three  thousand  five 'hundred  acres. 
These  specified  cases  were  such  as  where  the  owners  were  in 
the  actual  possession  and  occupation  of  the  land  at  the  date  of 
the  treaty.  It  was  intended  to  give  a  preference  to  actual  oc- 
cupants, who  have  always  been  deservedly  fovourites  with  the 
congress  of  the  United  States.  This  was  a  case  in  which  the 
owner,  Juan  Percheman,  was  not  in  possession  at  the  date  of 
the  treaty ;  and  consequently  the  register  and  receiver  could 
only  rqwrtj  and  not  decide  his  case.  The  report  was  made, 
and  opposite  the  name  of  the  claimant  with  a  short  note  was 
written  ^'rejected."  In  this  state  this  case  was  presented  to 
congress.  It  is  evident  that  it  was  not  prepared  before  the 
register  and  receiver.  This  report  was  made  after  the  act  of 
1828.  That  act  disposed  of  all  claims  under  a  league  square, 
and  referred  all  over  that  quantity  to  the  courts  for  decisimi. 

This  brings  us  to  the  question  of  jurisdiction  in  this  case. 
It  is  contended  that  the  court  cannot  take  jurisdiction  of  any 
case  under  a  league  square.  That  is  admitted  under  the  act 
of  1828.  This  is  a  very  different  case.  The  act  of  18S0  did 
not  dispose  of  these  cases.  A  part  were  referred  by  the  first 
section  back  to  the  register  and  receiver,  requiring  them  to  re- 
port the  evidence.  Some  were  confirmed.  This  one  was 
rejected  without  the  power  to  reject,  because  it  was  over  one 
thousand,  and  under  three  thousand  five  hundred  acres,  with- 
out proof  of  actual  possessicn.  The  first  section  of  the  act  of 
1830  disposes  of  certain  Spanish  claims.    The  second,  of  oott- 
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llicting  Spunish  and  British  claims.  The  third,  of  British 
claims.  The  fourth  section  provides  that  "  all  the  remaining 
claiins  which  have  been  presented  according  to  law,  and  not 
finally  acted  upon,  shall  be  adjudicated  and  finally  settled  upon 
the  conditions,  restrictions,  and  limitations  of  the  act  of  Id^.** 
The  claim  of  Percheman  was  a  **  remaining  claim  not  finally 
acted  upon;"  because  I  have  shown  it  could  not  be  finally 
acted  upon  by  the  register  and  receiver.  It  was  one  of  those 
which  the  law  declared  should  be  adjudicated  upon  the  prin- 
ciples.of  the  act  of  1828.  It  will  be  observed  by  the  court, 
that  this  act  says  nothing  about  the  quantity  of  lana. 

The  question  then  arises,  which  must  be  decisive  of  the 
point  of  jurisdiction,  do  the  words  '*  adjudicated  and  settled 
upon  the  conditions,  r^trictions  and  limitations"  of  another 
law,  confine  the  quantity  to  the  amount  authorized  by  that 
law  1  All  these  relate  to  the  quo  wodo  of  the  adjudication. 
The  condiiUms  are,  that  they  are  to  file  a  bill,  conduct  their 
case,  &c.  The  restrictions  are,  that  certain  evidence  shaU  be 
admitted,  and  certain  dates  regarded.  The  UmitatUms^  that 
they  shall  be  presented  within  a  certain  time.  All  these  re- 
late to  the  mode  of  conducting  the  cases  remaining.  This  is 
too  plain  to  require  argument 

The  third  point  relied  upon  by  the  United  States  is,  that  the 
land  was  conveyed  by  the  grantee  to  F.  P.  Sanchez.  Whether 
this  land  belongs  to  Percheman  or  Sanchez  must  be  perfectly 
immaterial  to  the  United  States.  If  confirmed  to  Percheman, 
it  operates  eo  instanti  as  a  confirmati<Mi  to  Sanchez.  The 
attempt  to  hunt  up  a  deed  conditional  or  absolute,  is  but  an 
expedient  to  avoid  the  trial  of  the  merits  of  the  case,  in  the 
favourable  decision  of  which  the  United  States,  as  a  ja^t 
government,  ought  to  feel  as  much  solicitude  as  in  the  per- 
formance of  the  most  sacred  national  obligation.  These  pleas 
in  abatement  and  technical  niceties,  may  serve  to  retard  the 
country,  impoverish  individuals,  promote  litigation,  and  em- 
barrass public  justice,  at  the  expense  of  individual  rights  and 
public  faith.  They  never  can  receive  the  sanction  or  counte- 
nance of  this  court.  If  the  petition  had  been  filed  in  the  name 
of  Sanchez,  and  the  astuteness  of  the  government  agents  could 
have  discovered  the  point,  we  should  have  been  thrown  out  of 
Vol..  VII.— L 
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court,  becau0e  poesession  is  necewary  to  give  validity  to  a  deed, 
and  because  the  leal  is  to  the  name  of  the  attorney,  and  not  to 
that  of  the  grantee.  Such  a  deed  conveys  no  tide,  and  might 
have  been  excluded.  The  rec<»d  shows,  however,  that  the 
contract  was  to  be  void  unless  the  title  was  confirmed.  The 
act  of  congress  for  182S,  dispenses  with  the  deraignment  of 
title;  and  this  case  is  to  be  decided  not  only  according  to  *^  the 
treaty,"  but  the  **  proceedings  under  the  same.**  That  act, 
being  one  of  the  proceedings  under  the  treaty,  dispenses  with 
the  production  of  deeds  froip  the  grantee;  and  sub-proprietors 
have  a  right  to  file  their  petition  in  the  name  of  the  original 
grantee. 

The  last  point  made  by  the  attorney-general  was,  that  the 
governor  had  no  right  to  grant.  This  question  has  been  raised 
in  every  Spanish  case. 

Such  a  point  could  not  have  been  expected,  in  the  face  of 
the  royal  order  commanding  him  to  grant  to  the  individual 
in  question  by  name.  This  question  was  settled  at  the  last 
term;  and  although  an  attempt  has  been  made  to  reverse  that 
decision  by  a  bill  in  congress,  the  judiciary  conunittee  put  the 
seal  upon  it  by  a  unanimous  rejection.  Ujxm  the  subject  of 
the  powers  of  Spanish  governments,  the  court  is  furmshed  with 
translations  from  Soloozano's  Politica  Indiana.  This  author 
ia  one  of  the  most  celebrated  of  the  Spanish  commentators. 
His  authority  was  considered  unquestionable  by  l<Mrd  EUen- 
borougfa  in  the  court  of  king's  bench,  in  the  trial  of  The  King 
V.  Picton,  governor  of  Trinidad,  3  State  Trials. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  a  decree  pronounced  by  the  judge  of 
the  supericn:  court  for  the  district  of  East  Florida,  confirming 
the  title  of  the  appellee  to  two  thousand  acres  of  land  lying  in 
that  territory,  which  he  claimed  by  virtue  of  a  grant  from  the 
Spanish  governor,  made  in  December  1816.  The  title  laid 
before  the  district  court  by  the  petitioner,  consists  of  a  petition 
presented  by  himself  to  the  governor  of  East  Florida,  prajring 
for  a  grant  of  two  thousand  acres  of  land  in  the  place  called 
Ockliwaha*  situated  on  the  margins  of  St  John's  river;  which 
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he  prays  for  in  punfuance  of  the  royal  order  of  the  29th  of 
March  1815,  granting  lands  to  the  military  who  were  in  St 
Augustine  during  the  invasion  in  the  years  1812  and  1813; 
to  which  the  following  grant  is  attached. 

St  Augustine  of  Florida,  12th  of  December  1815.  Whereas 
this  officer,  the  party  interested,  by  the  two  certificates  inclosed, 
and  which  will  be  returned  to  him  for  the  purposes  which  may 
be  convenient  to  him,  has  proved  the  services  which  he  ren- 
dered in  the  defence  of  this  province,  and  in  consideration  also 
of  what  is  provided  in  the  royal  order  of  the  29th  of  March  last 
past,  which  he  cites,  I  do  grant  him  the  two  thousand  acre  9  of 
land  which  he  solicits,  in  absolute  property,  in  the  indicated 
place,  to  which  effect  let  a  certified  copy  of  this  petition  and 
decree  be  issued  to  him  from  the  secretary's  office,  in  ordei  That 
it  may  be  to  him  in  all  events  an  equivalent  of  a  title  in  form. 

Estrada. 

In  a  copy  of  the  grant,  certified  by  Thomas  de  Aguilar, 
secretary  of  his  majesty's  government,  the  words  **  which  docu- 
ments will  at  all  events  serve  him  as  a  title  in  form,**  are 
employed  instead  of  the  words  ''  in  order  that  it  may  be  to  him 
in  all  events  an  equivalent  of  a  title  in  form.'* 

The  petitioner  also  filed  his  petition  to  the  governor  for  an 
order  of  survey  dated  the  Slst  of  December  1815,  which  was 
granted  on  the  same  day ;  and  a  certificate  of  Robert  M'Hardy, 
the  surveyor,  dated  the  20th  of  August  1813,  that  the  survey 
had  been  made. 

The  attorney  of  the  United  States  for  the  district,  in  his 
answer  to  this  petition,  states,  that  on  the  28th  of  November 
1823  the  petitioner  sold  and  conveyed  his  right  in  and  to  the 
said  tract  of  land  to  Francis  P.  Sanchez,  as  will  appear  by  the 
deed  of  conveyance  to  which  he  refers;  that  the  claim,  was 
presented  by  the  said  Francis  P.  Sanchez  to  the  register  and 
receiver,  while  acting  as  a  board  of  commissioners  to  ascertain 
claims  and  titles  to  land  in  East  Florida,  and  was  finally  acted 
upon  and  rejected  by  them,  as  .appears  by  a  copy  of  their  report 
thereon.  As  the  tract  claimed  by  the  petitioner  contains  less 
than  three  thousand  five  hundred  acres  of  land,  and  had  been 
rejected  hv  the  register  and  receiver  acting  as  a  board  of  com- 
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missioners,  tlie  attorney  contended  that  the  court  had  no  juris* 
diction  of  the  case. 

At  the  trial  the  counsel  for  the  claimant  offered  in  evidence 
a  copy  from  the  office  of  the  keeper  of  public  archives,  of  the 
original  grant  on  which  the  claim  is  founded,  to  the  receiving 
of  which  in  evidence  the  attorney  for  the  United  States  object- 
ed, alleging  that  the  original  grant  itself  should  be  procured, 
and  its  execution  proved.  This  objection  was  overruled  by  the 
court,  and  the  copy  from  the  office  of  the  keener  of  the  public 
archives,  certified  according  to  law,  was  admitted.  The  att<»r- 
ney  for  the  United  States  excepted  to  this  opinion. 

It  appears,  from  the  words  of  the  grant,  that  the  original  was 
not  in  possession  of  the  grantee.  The  decree  which  constitutes 
the  title,  appears  to  be  addressed  to  the  officer  of  the  govern* 
ment  whose  duty  it  was  to  keep  the  originals  and  to  issue  a 
copy.  Its  language,  after  granting  in  absolute  property,  is, 
^*  for  the  attainment  of  which  let  a  certified  cppy  of  this  petition 
and  decree  be  issued  to  him  from  the  secretary's  office,  in  order 
that  it  maybe  to  him  in  all  events  equivalent  to  a  title  in  form  ^ 
This  copy  is,  in  c  ontemplation  of  law,  an  original. 

It  appears  too  from  the  opinion  of  the  judge,  **  that  by  an 
express  statute  of  the  territory,  copies  are  to  be  received  in  evi- 
dence." The  judge  added,  that  ^^  whete  either  party  shall 
suggest  that  the  original,  in  the  office  of  the  keeper  of  the  pub- 
lic archives,  is  deemed  necessary  to  be  produced  in  court,  on 
motion  therefor  a  subpoena  will  be  issued  by  order  of  the  court 
to  the  said  keeper  to  appear  and  produce  the  said  oriinnal  for 
examination.'' 

The  act  of  the  26th  of  May  1824,  ''enabling  the  claimanti 
of  lands  within  the  limits  of  the  state  of  Missouri  and  territory 
of  Arkansas  to  institute  proceedings  to  try  the  validity  of  their 
claims,"  in  its  fourth  section,  makes  it  the  duty  of ''  the  keeper 
of  any  public  records  who  may  have  possession  of  the  records 
and  evidence  of  the  different  tribimals  which  have  been  consti- 
tuted by  law  for  the  adjustment  of  land  titles  in  Missouri,  as 
held  by  France,  upon  the  application  of  any  person  or  persons 
whose  claims  to  lands  have  been  rejected  by  such  tribunals  or 
either  of  them,  or  on  the  application  of  any  person  interested. 
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ar  by  the  attorney  of  the  United  States  for  the  district  of  Mis- 
souri, to  furnish  copies  of  such  evidence,  certified  under  his 
official  signature,  with  the  seal  of  office  thereto  annexed,  if 
there  be  a  seal  of  office.'' 

The  act  of  the  23d  of  May  1828,  supplementary  to  the 
several  acts  providing  for  the  settlement  and  confirmation  of 
private  land  claims  in  Florida,  declares  in  its  sixth  section, 
that  certain  claims  to  lands  in  Florida,  which  have  not  been 
decided  and  finally  settled,  *' shall  be  received  and  adjudi- 
cated by  the  judge  ^f  the  superior  court  of  the  district  within 
which  the  land  lies,  upon  the  petition  of  the  claimant,  accord- 
ing to  the  forms,  rules,  regulations,  conditions,  restrictions  and 
limitations  prescribed  by  (for)  the  district  and  claimants  in  the 
state  of  Mi^uri  by  act  of  congress  approved  May  26th,  1824, 
entitled  "  an  act  enabling  the  claimants,''  &c. 

The  copies  directed  by  the  act  of  1824  would  undoubtedly 
have  been  receivable  in  evidence  on  the  trial  of  claims  to  lands 
in  Missouri.  Every  reason  which  could  operate  with  congress 
for  applying  this  rule  of  evidence  to  the  courts  of  Missouri, 
operates  with  equal  force  for  applying  it  to  the  courts  of  Florida ; 
and  a  liberal  construction  of  the  act  of  May  23d,  1828,  admits 
of  this  appUcation. 

The  fourth  section  of  the  act  of  May  26th,  1830, ''  to  provide 
for  the  final  settlement  of  land  claims  in'Florida,"  adopts,  almost 
in  words,  the  provision  which  has  been  cited  from  the  sixth 
section  of  the  act  of  May  23d,  1828. 

Whether  these  acts  be  or  be  not  construed  to  authorize  the 
admission  of  the  copies  offered  in  this  cause;  we  think  that,  on 
geneml  principles  of  law,  a  copy  given  by  a  public  officer  whose 
duty  it  is  to  keep  the  original,  ought  to  be  received  in  evidence. 

We  are  all  satisfied  that  the  opinion  was  perfectly  correct, 
and  that  the  copies  ought  to  have  been  admitted. 

We  proceed  then  to  examine  the  decree  which  was  pro- 
nounced, confirming  the  title  of  the  petitioner. 

The  general  jurisdiction  of  the  courts  not  extending  to  suits 
against  the  United  States,  the  power  of  the  superior  court  for 
the  district  of  East  Florida  to  act  upon  the  claim  of  the  peti- 
tioner Percheman,  in  the  form  in  which  it  was  presented,  must 
be  Bpecially  conferred  by  statute.     It  is  conferred,  if  at  all,  by 
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the  act  of  the  26th  of  May  1830,  entitled  '<an  act  to  provide 
for  the  final  settlement  of  land  claims  in  Florida."  The  fourth 
section  of -that  act  enacts  **  that  all  the  remaining  claims  which 
have  been  presented  according  to  law,  and  not  finally  acUd  upon, 
shall  be  adjudicated  and  finally  settled  upon  the  same  condi- 
tions, restrictions  and  limitations,  in  every  respect,  as  are  pre- 
scribed by  the  act  of  congress  approved  the  S3d  of  May  1898. 
entitled  **  an  act  supplementary,"  &c. 

The  claim  of  the  petitioner,  it  is  admitted^  **  had  been  pre- 
sented according  to  law;"  but  the  attorney  for  the  United 
States  contended,  that  **  it  had  been  finally  acted  upon."  The 
jurisdiction  of  the  court  depends  on  the  correctness  of  the  alle- 
gation. In  support  of  it,  the  attorney  for  the  United  States 
produced  an  extract  from  the  books  of  the  register  and  receiver 
acting  as  commissioners  to  ascertain  claims  and  titles  to  land 
in  East  Florida,  from  which  it  appears  that  this  claim  was  pre- 
sented by  Francis  P.  Sanchez,  assignee  of  the  petitioner,  on 
which  the  following  entry  was  made.  *^  In  the  memorial  of 
the  claimant  to  this  board,  he  speaks  of  a  survey  made  by 
authority  in  1819.  If  this  had  been  produced,  it  would  have 
furnished  some  support  for  the  certificate  of  Aguilar.  As  it  is, 
we  reject  the  claim." 

Is  this  rejection  a  final  action  on  the  claim,  in  the  sense  in 
which  those  words  are  used  in  the  act  of  the  26th  of  May  1830? 

In  pursuing  this  inquiry,  in  endeavouring  to  ^ascertain  the 
intention  of  congress,  it  may  not  be  improper  to  review  the  acts 
which  have  passed  on  the  subject,  in  connexion  with  the  actual 
situation  of  the  persons  to  whom  those  acts  relate. 

Florida  was  a  colony  of  Spain,  the  acquisition  of  which  by 
the  United  States  was  extremely  desirable.  It  was  ceded  by 
a  treaty  concluded  between  the  two  powers  at  Washington,  on 
the  22d  day  of  February  1819. 

The  second  article  contains  the  cession,  and  enumerates  its 
objects.  The  eighth  contains  stipulations  respecting  the  titles 
to  lands  in  the  ceded  territory.  ^ 

It  may  not  be  unworthy  of  remark,  that  it  is  very  unusual, 
even  in  cases  of  conquest,  for  the  conqueror  to  do  more  than 
to  displace  the  sovereign  and  assume  dominion  over  the  coun- 
try.    The  modem  usage  of  nations,  which  htm  become  law. 
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would  be  violated;  that  sense  of  justice  and  of  right  which  is 
acknowledged  and  felt  by  the  whole  civilized  world  would  be 
outraged,  if  private  property  should  be  generally  confiscated, 
and  private  rights  annulled;    The  people  change  their  alle- 
giance ;  their  relation  to  their  ancient  sovereign  is  dissolved : 
but  their  relations  to  each  other,  and  their  rights  of  property, 
remain  undisturbed.     If  this  be  the  modem  rule  even  in  cases 
of  conquest,  who  can  doubt  its  application  to  the  case  of  an 
amicable  cession  of  territory?    Had  Florida  changed  its  sov- 
ereign by  an  act  containing  no  stipulation  respecting  the  pro- 
perty of  individuals^  the  right  of  property  in  all  those  who 
became  subjects  or  citizens  of  the  new  government  would  have 
been  unaffected  by  the  change.     It  would  have  remained  the 
same  as  under  the  ancient  sovereign.     The  language  of  the 
second  article  conforms  to  this  general  principle.    "  His  catholic 
majesty  cedes  to  the  United  States  in  full  property  and  sover- 
eignty, all  the  territories  which  belong  to  him  situated  to  the 
eastward  of  the  Mississippi,  by  the  name  of  East  and  West 
Florida.''    A  cession  of  territory  is  never  understood  to  be  a 
session  of  the  property  belonging  to  its  inhabitants.    The  king 
cedes  that  only  which  belonged  to  him.     Lands  he  had  pre- 
viously granted,  were  not  his  to  cede.     Neither  party  could 
80  understand  the  cession.     Neither  party  could  consider  itself 
as  attemptmg  a  wrong  to  individuals,  condemned  by  the  prac- 
tice of  the  whole  civilized  world.     The  cession  of  a  territory 
by  its  name  fi^om  one  sovereign  to  another,  conveying  the  com- 
pound idea  of  surrendering  at;  the  same  time  the  lands  and  the 
people  who  inhabit  them,  would  be  necessarily  understood  to 
pass  tlie  sovereignty  only,  and  not  to  interfere  with  private 
property.     If  this  could  be  doubted,  the  doubt  would  be  re- 
moved by  the  particular  enumeration  which  follows.     "  The 
adjacent  islands  dependent  on  said  provinces,  aU  public  lots 
and  squares,  vacant  lands,  public  edifices,  fortifications,  barracks 
and  other  buildings  which  are  not  private  property,  archives 
and  documents  which  relate  directly  to  the  property  and 
sovereignty  of  the  said  provinces,  are  included  in  this  article.'' 
This  special  enumeration  could  not  have  been  made,  had 
tlie  first  clause  of  the  article  been  supposed  to  pass  not  only  the 
objects  thus  enumerated,  but  private  property  also.    The  grant 
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of  buildiugB  t^ould  not  have  been  limited  by  the  words  **  which 
are  not  private  property,''  had  private  property  been  included 
in  the  cession  of  the  terriUny. 

This  state  of  things  ought  to  be  kept  in  view  when  we  con- 
strue the  eighth  article  of  the  treaty,  and  the  acts  which  have 
been  passed  by  congress  for  the  ascertainment  and  adjustment 
of  titles  acquired  under  the  Spanish  government.  That  article 
in  the  English  part  of  it  is  in  these  words.  **  All  the  grants 
of  land  made  before  the  24th  of  January  1818  by  his  catholic 
majesty,  or  by  his  lawful  authorities,  in  the  said  territories 
ceded  by  his  majesty  to  the  United  States,  shall  be  ratified  and 
confirmed  to  the  persons  in  possession  of  the  lands,  to  the  same 
extent  that  the  same  grants  would  be  valid  if  the  territories 
had  remained  imd^**  the  dominion  of  his  cathdic  majesty.** 

This  article  is  apparently  introduced  on  the  part  of  Spain, 
and  must  be  intended  to  stipulate  expressly  for  that  security  to 
private  property  which  the  laws  and  usages  of  nations  would, 
without  express  stipulation,  have  conferred.  No  construction 
which  would  impair  that  security  further  than  its  positive 
words  require,  would  seem  to  be  admissible.  Without  it,  the 
titles  of  individuals  would  remain  as  valid  under  the  new  go- 
vernment as  they  were  under  the  old;  and  those  titles,  so  far 
at  least  as  they  were  consummate,  might  be  asserted  in  the 
courts  of  the  United  States,  independently  of  this  article. 

The  treaty  was  di;awn  up  in  the  Spanish  as  well  as  in  the 
English  language.  Both  are  originals,  and  were  imquestion- 
ably  intended  by  the  parties  to  be  identical.  The  Spanish  has 
been  translated,  and  we  now  understand  that  the  article,  as 
expressed  in  that  language,  is,  that  the  grants  **  shall  remain 
ratified  and  confirmed  to  the  persons  in  possession  of  them,  to 
the  same  extent,  &c.,'* — :thus  conforniing  exactly  to  the  uni- 
versally received  doctrine  of  the  law  of  nations.  If  the  English 
and  the  Spanish  parts  can,  without  violence,  be  made  to  agree, 
that  construction  which  establishes  this  conformity  ought  to 
prevail.  If,  as  we  think  must  be  admitted,  the  security  of 
private  property  was  intended  by  the  parties;  if  this  security 
would  have  been  complete  without  the  article,  the  United 
States  could  have  no  motive  for  insisting  on  the  interposition 
of  governnienl  in  order  to  give  validity  lo  titles  which,  according 
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15  the  usages  of  the  civilized  world,  were  already  valid. 
No  Vidence  is  dcme  to  the  language  of  the  treaty  by  a  com- 
structkni  which  conforms  the  English  and  Spanish  to  each 
other.  Although  the  words  **  shall  be  ratified  and  confirmed,'^ 
are  properly  the  words  of  contract,  stipulating  for  some  future 
legidative  act ;  they  are  not  necessarily  so.  They  may  import 
'that  they  ^<  shall  be  ratified  and  confirmed"  by  force  of  the 
instrument  itself.  When  we  observe  that  in  the  counterpart  of 
the  same  treaty,  executed  at  the  same  time  by  the  same  par- 
ties^ they  are  used  in  this  sense,  we  think  the  construction 
proper,  if  not  unavoidable. 

In  the  case  of  Foster  v.  Elam,  2  Peters,  253,  this  court  con- 
sidered these  words  as  importing  contract.  The  Bpanish  part 
of  the  treaty  was  not  then  brought  to  our  view,  and  Wfd  then 
supposed  that  there  was  no  variance  between  them.  We  did 
not  suppose  that  there  was  even  a  formal  difierence  of  express-' 
ioii  in  the  same  instrument,  drawn  up  in  the  language  of  each 
party.  Had  this  circumstance  been  known,  we  beUeve  it 
would  have  produr^^  the  construction  which  we  now  give  to 
the  article. 

This  understanding  of  the  article,  must  enter  into  our  con- 
struction of  the  acts  of  congress  on  the  subject. 

The  United  States  had  acquired  a  territory  containing  near 
thirty  millions  of  acres,  of  which  about  three  millions  had  pro- 
bably been  granted  to  individuals.  The  demands  of  the  trea- 
sury, and  the  settlement  of  the  territory,  required  that  the 
vacant  lands  should  be  brought  into  the  market;  for  which 
purpose  the  operations  of  the  land  office  were  to  be. extended 
into  Florida.  The  necessity  of  distinguishing  the  vacant  from 
the  appropriated  lands  was  obvious;  and  this  could  be  effected 
tmly  by  adopting  means  to  search  out  and  ascertain  pre-existing 
titles.  This  seems  to  have  been  the  object  of  the  first  legisla- 
ti<m  of  congress. 

On  the  8th  of  May  1822,  an  act  was  passed,  ^^  lor  ascertain- 
ing claims  and  titles  to  land  within  the  territory  of  Florida.'' 

The  first  section  directs  the  appointment  of  commissioners 
for  the  purpoie  of  asceriaihing  the  claims  and  titles  to  lands 
within  the  territory  of  Florida,  as  acquired  by  the  treaty  of  the 
22d  of  February  1819. 
Vol.  VII.— M 
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It  would  seem  from  the  title  of  the  act,  and  from  this  decla- 
ratory section,  that  the  object  for  which  these  conmiissionerB 
were  appointed,  was  the  ascertainment  of  these  claims  and 
titl^  That  they  constituted  a  board  of  inquiry,  not  a  court 
exercising  judicial  power  and  deciding  finaUy  on  titles.  By 
the  act  **  for  the  establishment  of  a  territorial  government  in 
^  Florida,"  previously  passed  at  the  same  session,  superior  courts 
had  been  established  in  East  and  West  Florida,  whose  juris- 
diction extended  to  the  trial  of  civil  causes  between  individuals. 
These  commissioners  seem  to  have  been  appointed  for  the  spe- 
cial purpose  of  procuring  promptly  for  congress  that  informa- 
tion which  was  required  for  the  immediate  operations  of  the 
land  office.  In  pursuance  of  this  idea,  the  second  section 
directs  that  all  the  proceedings  of  the  commissioners,  the  claims 
admitted,  with  those  rejected,  and  the  reason  of  their  admission 
and  rejection,  be  recorded  in  a  well  bound  book,  and  forwarded 
to  the  secretary  of  the  treasury  to  be  submitted  to  congress. 
To  this  desire  for  immediate  information  we  must  ascribe  the 
short  duration  of  the  board.  Their  session  for  East  Florida 
was  to  terminate  on  the  last  of  June  in  the  succeeding  year; 
but  any  claims  not  filed  previous  to  the  S  1st  of  May  in  that 
year  to  be  void,  and  of  none  effect 

These  provisions  show  the  soUcitude  of  congress  to  obtain, 
with  the  utmost  celerity,  that  information  which  ought  to  be 
preliminary  to  the  sale  of  the  public  lands.  The  provision, 
that  claims  not  filed  with  the  commissioners  previoiib  to  the 
SOth  of  June  1823  should  be  void,  can  mean  only  that  they 
should  be  held  so  by  the  commissioners,  and  not  allowed  by 
them.  Their  power  should  not  extend  to  clauns  filed  after- 
wards. It  is  impossible  to  suppose  that  congress  intended  to 
forfeit  real  titles  not  e];hibited  to  their  commissioners  within 
so  short  a  period. 

The  principal  object  of  this  act  b  further  illustrated  by  the 
sixth  section,  which  directed  the  appointment  of  a  surveyor 
who  should  survey  the  country;  taking  care  to  have  surveyed 
and  marked,  and  laid  down  upon  a  general  pUm  to  be  kept  in 
his  office,  the  metes  and  bounds  of  the  claims  admitted. 

The  fourth  section  might  seem  in  its  language  to  invest  the 
commissioners  with  judicial  powers,  and  to  enable  them  to  de- 
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cide  as  a  court  in  the  first  instance,  for  or  against  the  title  in 
cases  brought  before  them;  and  to  make  such  decision  final  if 
approved  by  congress.  It  directs  that  the  **  said  commissioners 
shall  proceed  to  examine  and  determine  on  the  validity  of  said 
patents^''  Slc.  If,  however,  the  preceding  part  of  the  section 
to  which  this  clause  refers  be  considered,  we  shall  find  in  it 
almost  conclusive  reason  for  the  opinion  that  the  examination 
i&nd  determination  they  were  to  make,  had  relation  to  the  pur- 
pose of  the  act,  to  the  purpose  of  quieting  speedily  those  whose 
titles  were  free  from  objection,  and  procuring  that  information 
which  was  necessary  for  the  safe  operation  of  the  land  office; 
not  for  the  ultimate  decision,  which,  if  adverse,  should  bind 
the  proprietor.  The  part  of  the  section  describing  the  claims 
into  the  validity  of  which  the  commissioners  were  to  examine, 
and  on  which  they  were  to  determine,  enacts,  that  every  person, 
&c.  claiming  tide  to  lands  under  any  patent,  &c.  ^^  which 
were  valid  under  the  Spanish  government,  or  by  the  law  of 
nations,  and  which  are  not  rejected  by  the  treaty  ceding  the 
territory  of  East  and  West  Florida  to  the  United  States,  shall 
file,  Ac.** 

Is  it  possible  that  congress  could  design  to  submit  the  valid- 
ity of  titles,  which  were  "  valid  under  the  Spanish  government, 
or  by  the  law  of  nations,"  to  the  determination  of  these  com- 
missioners 1 

It  was  necessary  to  ascertain  these  claims,  and  to  ascertain 
their  location,  not  to  decide  finally  upon  them.  The  powers 
to  be  exercised  by  the  commissioners  under  these  words,  ought 
therefore  to  be  limited  to  the  object  and  purpose  of  the  act 

The  fifth  section,  in  its  terms,  enables  them  only  to  examine 
into  and  confirm  the  claims  before  them.  They  were  author- 
ized to  confirm  those  claims  only  which  did  not  exceed  one 
thousand  acres. 

From  this  review  of  the  Original  act,  it  results,  we  think, 
that  the  object  for  which  this  board  of  commissioners  was  ap- 
pointed, was  to  examine  into  and  report  to  congress  such  claims 
as  ought  to  be  confirmed;  and.  their  refusal  to  report  a  claim 
for  confirmation,  whether  expressed  by  the  term  "  rejected,"  or 
in  any  other  manner,  is  not  to  be  considered  as  a  final  judicial 
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decision  on,  the  claim,  binding  the  title  of  the  party;  but  as  a 
rejection  for  the  purposes  of  the  act. 

This  idea  is  strongly  supported  by  a  consideration  of  the 
manner  in  which  the  commissioners  proceeded,  and  by  an  ex- 
amination of  the  proceedings  themselves,  as  exhibited  in  the 
reports  to  congress. 

The  commissioners  do  not  appear  to  have  proceeded  with 
open  doors,  deriving  aid  from  the  argument  of  counsel,  as  is 
the  usage  of  a  judicial  tribunal,  deciding  finally  on  the  rights 
of  parties  :  but  to  have  pursued  their  inquiries  like  a  board  of 
commissioners,  making  those  preliminary  inquiries  which  would 
enable  the  government  to  open  its  land  office;  whose  inquiries 
would  enable  the  government  to  ascertain  the  great  bulk  of 
titles  which  were  to  be  confirmed,  not  to  decide  ultimately  on 
the  titles  which  those  who  had  become  American  citizens 
legally  possessed. 

On  the  3d  of  March  1823,  congress  passed  a  supplementary 
act,  which  also  provided  for  the  sui-vey  and  disposal  of  the 
public  lands  in  East  Florida.  It  authorizes  the  appointment 
of  a  separate  board  of  commissioners  for  East  Florida,  and 
empowers  the  commissioners  to  continue  their  sessions  until 
the  second  Monday  in  the  succeeding  February,  when  they 
were  to  return  their  proceedings  to  the  secretary  of  the  treasury. 

This  act  dispenses  with  the  necessity  of  deducing  title  fi-om 
the  original  grantee,  and  authorizes  the  commissioners  to  de- 
cide  on  the  validity  of  all  claims  derived  from  the  Spanish 
government  in  favour  of  actual  settlers,  where  the  quantity 
claimed  does  not  exceed  three  thousand  five  hundred  acres. 
The  act  "  to  extend  the  time  for  the  settlement  of  private  land 
claims  in  the  territory  of  Florida,'*  passed  on  the  28th  of  Feb- 
ruary 1824,  enacts  that  no  person  shall  be  deemed  an  actual 
settler,  "  unless  such  person,  or  those  under  whom  he  claims 
title,  shall  have  been  in  the  cultivation  or  occupation  of  the 
land,  at  and  before  the  period  of  the  cession.** 

On  tlie  8th  of  February  1827,  congress  passed  an  act  ex- 
tending the  time  for  receiving  private  land  claims  in  Florida, 
and  directing  them  to  be  filed  on  or  before  the  1st  day  of  the 
following  November,  with  the  register  and  receiver  of  the  dis- 
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trict;  ^' whose  duty  it  shall  be  to  report  the  same  with  their 
decision  thereon,''  on  or  before  the  Ist  day  of  January  1828,  to 
be  laid  before  congress  at  the  next  session. 

These  acts  are  not  understood  to  vary  the  powers  and  duties 
of  the  tribunals  authorized  to  settle  and  confirm  these  private 
land  claims. 

On  the  23d  of  May  1828  an  act  passed  supplementary  to  the 
several  acts  providing  for  the  settlement  and  confirmation  of 
private  land  claims  in  Florida. 

This  act  continues  the  power  of  the  register  and  receiver  till 
the  first  Monday  in  the  following  December,  when  they  are  to 
make  a  final  report;  after  which  it  shall  not  be  lawful  for  any 
of  the  claimants  to  exhibit  any  further  evidence  in  support  of 
their  claims. 

The  sixth  section  of  this  act  transfers  to  the  court  all  claims 
**  which  shall  not  be  decided  and  finally  settled  under  the  fore- 
going provisions  of  this  act,  containing  a  greater,  quantity  of 
land  than  the  commissioners  were  authorized  to  decide,  and 
above  the  amount  confirmed  by  this  act,  and  which  have  not 
been  reported  as  antedated  or  forged,''  and  declares  that  they 
^  shall  be  received  and  adjudicated  by  the  judge  of  the  district 
court  in  which  the  land  lie%  upon  the  petition  of  the  claimant, 
according  to  the  forms,'^  &c.  ^'  prescribed,"  &c.  by  act  of  con- 
gress approved  May  26th,  1824,  entitled  ^^  an  act  enabling  the 
claimants  to  liemd  within  the  limits  of  the  state  of  Missouri  and 
territory  of  Arkansas  to  institute  proceediugs,"  &c.  A  proviso 
excepts  from  the  jurisdiction  of  the  court  any  claim  annulled  by 
the  treaty  or  decree  of  ratification  by  the  king  of  Spain,  or  any 
claim  not  presented  to  the  commissioners  or  register  and  receiver. 

The  tUrteenth  section  enacts  that  the  decrees  which  may 
be  rendered  by  the  district  "or  supreme  court  ^*  shall  be  conclu- 
sive between  the  United  States  and  the  said  claimants  only, 
and  shall  not  affect  the  interests  of  third  persons." 

In  all  the  acts  passed  upon  this  subject  previous  to  that  of 
May  1830,  the  decisions  of  the  conmiissioners,  or  of  the  register 
and  receiver  acting  as  commissioners,  have  been  confirmed. 
Whether  these  acts  aflSrm  those  decisions  by  which  claims  are 
rejected,  bb  well  as  those  by  which  they  are  recommended  for 
confirmation,  admits  of  some  doubt:  whether    a   rejection^ 
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amounts  to  more  than  a  refusal  to  recommend  fiur  confirmation, 
may  be  a  subject  for  serious  inquiry:  however  this  may  be,  we 
think  it  can  admit  of  no  doubt  that  the  decision  of  the  com- 
missioners was  conclusive  in  no  case  until  confirmed  by  an  act 
of  congress.  The  language  of  these  acts,  and  among  others 
that  of  the  act  of  1828,  would  indicate  that  the  mind  of  con* 
gress  was  directed  solely  to  the  confirmation  of  claims^  not  to 
theirannulment  The  decision  of  this  question  is  not  neces* 
sary  to  this  case.  The  claim  of  the  petitioner  was  not  con- 
tained in  any  one  of  the  reports  which  have  been  stated. 

On  the  26th  of  May  1830,  congress  passed  .*<  an  act  to  pro- 
vide for  the  final  settlement  of  land  claims  in  Florida."  This 
act  contains  the  action  of  congress  on  the  report  of  the  14th  of 
January  18S0,  which  contains  the  rejection  of  the  claim  in 
question.  The  first  section  confirms  all  the  claims  and  titles 
to  land  filed  before  the  register  and  receiver  of  the  land  office 
under  one  league  square,  which  have  been  decided  and  recom- 
mended for  confirmation.  The  second  section  confirms  all  the 
conflicting  Spanish  claims,  recommended  for  confirmation  as 
valid  titles. 

The  third  confirms  certain  claims  derived  firom  the  former 
British  government,  and  which  have  been  recommended  for 
confirmation. 

The  fourth  enacts  ^*  that  all  remaining  claims  which  have 
been  presented  according  to  law,  and  not  finally  acted  upon, 
shall  be  adjudicated  and  finally  settled  upon  the  same  condi- 
tions," &c,  '^  '^ 

It  is  apparent  that  no  claim  was  finally  acted  upon  until  it 
had  been  acted  upon  by  congress;  and  it  is  equally  apparent 
that  the  action  of  congress  on  the  report  containing  this  claim, 
is  confined  to  the  confirmation  of  those  tides  which  were  re- 
commended for  confirmation.  Congress  has  not  passed  on 
those  which  were  rejected.  They  were,  of  consequence,  ex- 
pressly submitted  to  the  court. 

The  decision  of  the  register  and  receiver  could  not  be  con- 
clusive for  another  reason.  Their  power  to  decide  did  not 
extend  to  claims  exceeding  one  thousand  acres,  unless  the 
claimant  was  an  actual  settler':  and  it  is  not  pretended  that 
either  the  petitioner,  or  Francisco  de  Sanchez,  his  assignee. 
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WBB  A  settler,  as  described  in  the  third  section  of  the  act  of 
1824. 

The  rejection  of  this  claim,  then,  by  the  register  and  re- 
ceiver did  not  withdraw  it  from  the  jurisdiction  of  the  c5urt, 
nor  coQsiitute  any  bar  to  a  judgment  on  the  case  according  to 
its  merits. 

An  objecti<m  not  noticed  in  the  decree  of  the  territorial 
court,  has  been  urged  by  the  attomey*general ;  and  is  entitled 
to  serious  consideration.  The  governor,  it  is  said,  was  em- 
powered by  the  royal  order  on  which  the  grant  professes  to  be 
founded,  to  allow  to  each  person  the  quantity  of  land  estab- 
lished by  regulation  in  the  province,  agreeably  to  the  number 
of  persons  composing  each  family. 

The  presumption  arising  from  the  grant  itself  of  a  right  to 
make  it,  is  not  directly  controverted ;  but  the  attorney  insists 
that  the  documents  themselves  prove  that  the  governor  has 
exceeded  his  authority. 

Papers  translated  from  a  foreign  language,  respecting  the 
transacticms  of  foreign  officers,  with  whose  powers  and  autho- 
rities we  are  not  well  acquainted,  containing  uncertain  and 
incomjdete  references  to  thiitigs  well  understood  by  the  parties, 
but  not  understood  by  the  court;  should  be  carefully  examined 
before  we  pronounce  that  an  officer,  holdmg  a  high  place  of 
truet  and  confidence,  has  exceeded  his  authority. 

The  objection  rests  on  the  assumption  that  the  grant  to  the 
petitioner  is  fotmded  entirely  on  the  allowance  made  in  the 
royal  order  of  the  29th  of  March  1815,  at  the  request  of  the 
governor  of  East  Florida ;  and  the  petition  to  the  governor 
undoubtedly  affi)rds  strong  ground  for  this  assumption;  but 
we  are  ftr  from  thinking  it  conclusive.  The  petitioner  says, 
*<  that,  in  virtue  of  the  bounty  in  lands  which,  pursuant  to  his 
royal  order  of  the  29th  of  March  of  the  present  year,  tlie  king 
grants  to  the  military  who  were  of  this  place  in  the  time  of  the 
invasicm  which  took  place  in  the  years  1812  and  1813,  and 
your  petitioner  considering  himself  as  being  comprehended  in 
the  said  sovereign  resolution,.as  it  is  proved  by  the  annexed 
certificates  of  his  lordship  brigadier  Don  Sebastian  Kindelan, 
and  by  that  which  your  lordship  thought  proper  to  provide 
herewith,  which  certificates  express  the  merits  and  services 
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rendered  by  yoitf  petitioner  at  the  time  of  the  siege^  in  conse* 
quence  of  which  said  bounties  were  granted  to  those  who  de- 
served them  ;'*  **  therefore  he  most  respectfully  suj^cates 
your  lordship  to  grant  him,  two  thousand  acres  of  laud  in  the 
place,*^  &c.  The  governor  granted  the  two  thousand  acres  of 
land  for  which  the  petitioner  prays. 

The  attorney  contends  that  tb^  rojral  order  of  the  29th  of 
Mar6h  1815,  empowered  the  governor  to  grant  so  much  land 
only,  as,  according  to  the  established  rules,  was  allowed  to 
each  settler.  This  did  not. exceed  one  hundred  acres  to  the 
head  of  a  fiemoily,  and  a  smaller  portion  for  each  member  of  it 

31ie  extraordinary  fects  that  an  application  tar  two  thousand 
acres  should  be  founded  on  an  express  potwer  co  grant  only 
one  hundred;  that  this  ap[dication  should  be  accompanied  by 
no  explanation  whatever;  and. that  the  grant  should  be  made 
without  hesitation,  as  an  ordinaiy  exercise  of  legitimate  autho- 
rity, are  .circumstances  well  calculated  to  excite  some  doubt 
whether  the  real  character  of  the  transaction  is  understood, 
and  to  suggest  the  propriety  of  further  examination. 

The  royal  order  is  founded  on  a  letter  from  governor  Kinds- 
Ian  to  fhe  captain-general  of  Cuba,  in  which  he  recommends 
the*militia  as  worthy  the  gifts  to  which  the  supreme  governor 
Ibay  thibk  the^  entitled ;  **  taking  the  liberty  of  recommend- 
ing the  granting  of  some,  which  may  be  as  follows :  to  each 
officer  who  has  been  in  actual  service  in  said  nulitia,  a  royal 
commission  for  each  grade  he  may  obtain  as  provincial,  and  to 
the  soldieirs  a  certain  quantity  of  land  as  established  by  regula- 
tion in  this  province,  agreeably  to  the  number  of  persons  com- 
posing each  family,  and  which  gifts  can  also  be  exclusively 
made  to  the  married  officers  and  soldiers  of  the  said  third  bat- 
talion of  Cuba.'* 

The  words  **  and  which  gifts,'*  &c.  in  the  concluding  part 
of  the  sentence,^  would  seem  to  refer  to  that  part  which  aslcs 
lands  for  the  soldiers  of  the  militia ;  and  yet  it  is  unusual  in 
land  bounties  for  military  service,  to  bestow  the  same  quantity 
on  the  officers  as  on  the  soldiers. 

But  be  this  as  it  may,  the  application  of  governor  Kindelan 
is  confined  to  the  privates  who  served  in  the  militia,  and  to  the 
married  officers  and  soldiers  of  the  third  battalioo  of  Cuba. 


Digitized  by  VjOOQIC 


JANUARY  TERM  18S3.  97 

[Uiuted  StalM  ▼•  PeicheinaiL] 
The  petitioner  was  in  neither  of  these  cpipf.    He  was  an  en- 
sign of  the  corps  of  dragoons. 

The  royal  order  alluded  to^  is  contained  in'  a  letter  of  the 
89th  of  March  ISIS,  from  the  minister  of  the  Indies;  who»  after 
stating  the  application  in  Ikvour  of  the  militia,  and  the  third 
regiment  of  Cuba,  adds,  ^*  at  the  same  time  thai  his  majesty 
approves  said  gifts,  he  desires  that  your  excellency  will  inform 
him  as  to  the  reward  which  the  commandant  of  the  third  bat- 
talion of  Cuba,  Don  Juan  Jos6  de  Estrada,  who  acted  as  go- 
vemxx  pro,  tem.  at  the  commencement  of  thci^  rebeUion,  the 
officers  of  artillery,  Don  Ignacia  Salus,  Don  liianuel  Paulin, 
and  of  dragoons,  Don  Juan  Percheman,  are  entitled  to  as  men- 
tioned by  the  governor  in  his  official  letter.  By  rojral  order  I 
communicate  the  same  to  his  excellency  for  your  infonnation 
and  compliance  therewith,  enclosing  the  royal  commissions  of 
local  militia,  according  to  the  note  forwarded'  bv  your  excel- 
lency." 

The  governor  adds,  **  I  forward  you  a  copy  of  the  same, 
enclosing  also  the  documents  above  mentioned,  that  you  may 
give  their  correspondent  direction,  with  the  intention,  by  the' 
first  opportunity  of  infonning  his  majesty  of  what  I  consider 
just  as  tp  the  remuneration  befnrd  mentioned." 

It  appears  then  that  the  part  of  the  royal  order  which  is  sup- 
posed to  limit  this  power  of  the.govemor  to  grants  of  one  hun- 
dred acres  does  not  comprehend  the  petitioner;  that  he  is* 
mentioned  in  that  order  as  a  penNm  entitled  to  the  royal  bounty, 
the  extent  of  which  is  not  fixed,  and  respecting  which  the 
governor  intended  to  inform  his  majesty. 

The  royal  order  then  is  referred  to  in  the  petition,  as  showing 
the  favourable  intentions  of  the  crown  towards  the  petitioner; 
not  as  ascertaining  limits  applying  to  him,  which  the  governor 
could  not  transcend. 

The  petition  also  refers  to  certificates  granted  by  geileral 
Kindelan,  and  by  the  governor  himself  expressing  his  merits 
and  services  during  the  siege.  These  could  have  no  infiuence 
if  the  amount  of  the  grant  was  fixed. 

In  his  grant  annexed  to  the  petition,  the  governor  says, 
«  whereas  this  officer,  the  party  interested  by  the  two  certificates 
enclosed,  has  proved  ihe^  hehrices  whkh  he  rendered  in  defence  of 
Vol.  VII.— N 
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thii  prorineej  and  in  consideration  also  of  what  is  provided  in 
the  royal  order  of  the  29th  of  March  last  past,  which  he  cites, 
I  do  grant  him/'  &c. 

Military  service,  then,  is  the  foundation  of  the  gtant,  and 
the  royal  order  is  referred  to  only  as  showing  that  the  favour- 
able attention  of  the  king  had  been  directed  to  the  petitioner. 

The  record  furnishes  other  reasons  for  the  opinion  that  the 
power  of  the  governor  was  not  so  limited  in  this  case,  as  is  sup- 
posed by  the  attorney  for  the  United  States. 

The  objection  does  not.  appear  to  have  been  made  in  the 
territorial  court,  where  the  subject  must  have  been  understood. 
It  was  neither  raised  by  the  attorney  for  the  United  States,  nor 
noticed  by  the  court. 

The  register  and  receiver,  before  whom  the  claim  was  laid 
by  Sanchez,  the  assignee  of  the  present  petitioner,  did  not  re- 
ject it  because  the  governor  had  exceeded  his  power  in  making 
it,  but  because  the  survey  was  not  exhibited.  **  If  this''  (the 
survey),  say  the  register  and  receiver,  <<  had  been  produced,  it 
would  have  furnished  some  support  for  the  certificate  of  Agui- 
lar.    As  it  is,  we  reject  the  claim." 

It  may  be  added  that  other  claims  under  the  same  royal 
order  for  the  same  quantity  of  land,  have  been  admitted  by  the 
receiver  and  register ;  and  have  been  confirmed  by  congress. 

We  do  not  think  the  testimony  proves  that  the  governor  has 
transcended  his  power. 

The  court  does  not  enter  into  the  inquiry,  whether*  the  title 
has  been  conveyed  to  Sanchez  or  remains  in  Percheman. 
That  is  a  question  in  which  the  United  States  cfm  feel  no  in- 
terest, and  which  is  not  to  be  decided  in  this  cause.  It  was 
very  truly  observed  by  the  territorial  court,  that  this  objection 
<<is  founded  altogether  on  a  suggestion  of  a  prwaie  advene 
dam :"  but  adverse  claims,  unc^er  the  law  giving  jurisdicticm 
to  the  coiirt,  are  not  to  be  decided  or  investigated.  The  point 
has  not  been  made  in  this  court 

The  decree  is  affirmed. 
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What  will  be  deemed  saf&cient  eridence  of  diligent  and  aafficient  search 
Ibr  a  loat  or  nualaid  original  paper,  to  permit  a  copy  to  be  read  as  secon- 
dary eridenoe. 

The  rules  of  endence  are  adopted  for  practical  purposes  in  the  administtm^ 
tioB  of  justice.  And  although  it  is  laid  down  in  the  books  as  a  general 
raloy  that  the  best  eridence  the  nature  of  the  case  will  admit  of»  must  be 
gireiii  yet  it  is  not  understood  that  this  rule  requires  the  strongest  possi- 
ble assurance  of  the  matter  in  question.  The  extent  to  which  the  rule 
is  to  be  poshed  is  gOTemed,  in  some  measure,  by  drcumstances.  If  any 
mspicion  hangs  orer  the  instrument,  or  that  it  is  designedly  withheld,  a 
more  rigid  inquiry  should  be  made  into  the  reasons  for  its  non-pro* 
ductiob.  Bat  where  there  is  no  such  suspicion,  all  that  ought  to  be  re- 
quired is  reasonable  diligence  to  obtain  the  original. 

ERROR  to  the  district  court  of  the  eastern  district  of  Lou- 


This  cuse  came  before  the  court,  and  was  argued  by  Mr 
Clay,  for  the  plaintiff  in  error ;  and  by  Mr  Webster,  for  the 
defendant. 

The  only  point  decided  by  the  court,^  with  the  facts  which 
presented  it  for  consideration,  are  fully  stated  in  the  opinion  of 
the  court  Other  questions  in  the  case,  in  relation  to  the 
admission  of  testimony^  were  argued  by  the  counsel  for  the 
parties;  but  the  court  considered  them  so  imperfectly  stated, 
as  to  require  that  another  trial  of  the  cauf>e  should  take  jdace 
in  the  court  below. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court 
On  the  trial. of  this  cauoe,  in  the  district  court  of  the  United^ 
States  for  the  eastern  district  of  Louisiana,  a  bill  of  exceptions 
was  taken  to  the  ruling  of  the  court  in  rejecting  certain  evi-^ 
dence  oflfered  by  the  plaintiff  in  support  of  the  title  set  up  by 
bim,  and  the  case  is  brought  here  by  writ  of  error. 

The  bill  of  exceptions  ftates  that  the  plaintiH^  having  set*  up 
title  to  the  premises  in  dispute  by  virtue  of  a  sale  fr-     generd 
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Wade  Hampton,  dated  the  5th  of  April  1819,  then  offered  in 
evidence  another  paper  purporting  to  be  a  copy  of  the  grnnt, 
under  which  said  Hampton  claimed,  which  copy  had  been 
duly  presented  and  registered  by  the  land  commissioners  of 
this  district,  in  the  year  1806,  having  first  proved  that  many  <rf 
the  ordinances  of  the  Spanish  governors  of  Louisiana  had  been 
deposited  in  the  notarial  office  of  Pedro  Pedesclouz,  die  notary, 
who  certified  the  said  paper  under  his  hand  and  notarial  seal^ 
and  who  is  now  dead ;  and  also  having  first  proved  that  the 
original  grant  was  once  in  the  possession  of  general  Wade 
Hampton,  but  that  he  had,  by  his  attorney,  applied  to  said 
Wade  Hampton  for  it,  who  gave  him  a  bundle  of  papers,  say- 
ing, they  were  aU  the  titles  oi  his  Houmas  lands  in  his  pos- 
session, but  whieh  bundle  did  not  contain  the  original  of  the 
paper  sought  after :  the  plaintiff  also  offered  in  evidence  the 
translation  of  said  document,  published  by  congress  in  the 
book  called  the  Land  Laws  of  the  United  States,  pp.  954,  955, 
956,  published  in  the  year  1828.  These  papers  were  objected 
to  on  the  ground  that  they  were  not  the  best  evidence,  and 
that  due  diligenc ;  had  not  been  used  to  procure  the  originals. 
And  the  court  sustained  the  objection. 

The  document  offered  and  rejected  by  the  court,  is  to  be 
considered  as  secondary  evidence ;  and  there  can  be  no  doubt 
that  the  plaintiff  was  bound  to  account  for  the  non-production 
of  the  original.  This  is  a  document  which  the  law  does  not 
presume  to  be  in  the  possession  of  the  plaintiff;  it  is  the  grant 
under  which  Wade  Hampton  claimed ;  a  small  part  of  which 
only  was  in  question  in  this  suit.  The  presumption  of  law 
therefore  is,  that  the  original  deed  was  in  the  possession  of 
Wade  Hampton,  and  the  plaintiff  could  not  be  bound  to  search 
for  it  elsewhere  ;  there  being  no  law  in  Louisiana  requiring 
deeds  to  be  recorded.  And  it  was  proved,  as  matter  of  fact, 
that  it  was  once  in  his  possession ;  at  what  time,  however,  is 
not  stated ;  and  the  question  is,  whether  svizh  search  was 
made  for  it  as  to  justify  the  admission  of  secondary  evidence. 
The  rules  of  evidence  are  adopted  for  practical  purposes  in  the 
administration  of  justice ;  and  altliough  it  is  laid  down  in  the 
books  as  a  general  rule,  that  the  best  evidence  the  nature  of 
the  case  will  admit  of,  must  be  given ;  yet  it  is  not  under- 
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Stood  that  this  rule  reqxdres  the  strongest  possible  assurance  of 
the  matter  in  question.  The  extent  to  which  the  rule  is  to  be 
pushed  in  a  c^  like  the  present,  is  governed  xp.  some  measure 
by  circunistances.  If  any  suspicion  haiigs  over  the  instrument, 
or  that  it  is  designedly  withheld ;  a  more  rigid  inquiry  should 
be  made  into  the  i^easons  for  its  non-production.  But  when 
there  is  no  such  suspicion,  aU  that  ought  to  be  required  is  rea- 
sonable diligence  to  obtain  the  original.  Has  that  been  shown 
in  this  case  1  The  exception  states,  that  it  wasjprooed  to  have 
been  iu  the  possession  of  Wade  Hampton,  and  that  on  appli- 
caticm  to  him,  by  ^e  plaintiflf  s  attorney,  for  it,  he  gave  him 
a  bundle  of  papers,  saying,  they  were  all  the  titles  to  his  Hou- 
mas  lands  (the  premises  in  question  being  a  part  of  that  tract); 
but  which  bundle,  on  examination,  did  not  contain  the  original 
deed  in  question.  There  was  no  other  place  to  which  the 
law  pointed  where  search  could  be  made ;  and  nothing  more 
could  be  required^,  unless  it  was  necessary  to  have  the  oath  of 
Wade  Hampton  that  the  deed  was  not  in  his  possession.  But 
this  we  do  not  think,  under  the  circuitistances  of  this  case,  was 
necessary.  ThereMo  not  appear  any  grounds  for  Supposing 
the  deed  was  designedly  withheld;  and  the  circumstances 
under  which  the  search  was.  made,  were  equividtot  to  the 
witness's  having  had  free  access  to  all  Wade  Hampton's  pa- 
pers, and  proving  that  the  deed^  could  not  be  found  among 
chem.  The  examination  was  made  by  the  witness  under  all 
the  advantages  and  prospect  of  finding  the  deed  that  could 
have  been  afforded  to  Hampton  himself.  He  was,  for  this 
purpose,  in  the  possession  of  all  his  papers ;  and  not  finding  it, 
the  inference  was  very  strong  that  it  was  lost  And  the  an- 
tiquity of  the  deed,  being  dated  in  tne  year  1777,  rendered  its 
loss  the  more  probable. 

The  case  of  Caufinan  v.  Congregation  of  Cedar  Spring, 
6  Binney,  59,  decided  in  the  supreme  court  of  Pennsylvania, 
goes  very  fully  to  estabhsh  that  it  was  not  necessary  to  have 
the  testimony  of  Wade  Hampton,  under  the  circumstances  of 
this  case.  In  that  case  a  written  agreement  was  placed  in 
the  hands  of  a  common  friend,  who,  upon  his  removal  to  an- 
other place,  had  put  the  paper  into  the  hands  of  his  father, 
who  died.    After  proofs  of  these  facts,  a  witness  swore  that. 
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after  the  father's  death,  he/ together  with  the  son-in-law,  to 
whom  ail  hii  papers  eamey  made  diligent  search  among  the 
father's  papers,  but  could  not  find  the  writing.  It  was  held 
that  this  was  sufficient  proof  of  the  loss  to  lay  the  foundation 
for  proving  the  contents  of  the  paper,  without  the  oath  of  the 
son-in-law  himself,  as  to  the  search  and  not  finding  the  paper. 

We  think  the  proof  of  the  loss  of  the  original  deed  was  suf- 
ficient to  let  in  the  secondary  evidence.  We  forbear,  however, 
expressing  any  opinion  upon  the  legal  effect  and  operation  of 
that  deed. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  sent  back  with  directions  to  award  a  venire  de  novo. 

There  were  several  other  exceptions  taken  to  the  ruling  of 
the  eoiirt,  in  relation  to  the  admission  of  testimony,  which  we 
do  not  notice.  They  are  so  imperfectly  stated,  that  it  is  diffi- 
cult to  understand  what  the  real  point  of  objection  is ;  and 
no  opinion  can  be  expressed  that  will  aid  the  court  below  on 
another  triaL 

Judgment  reversed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord firom  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana,  and  was  argued  by  counsel :  on  considenu 
tion  whereof  it  is  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  district  court  in  this  cause  be,  and  the 
same  is  hereby  reversed ;  and  that  this  cause  be,  and  the  same 
is  hereby  remanded  to  the  said  district  court  with  directions  to 
award  a  venire  facias  de  novo. 
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William  S.  Nichols,  plaintiff  in  error  v.  Samuel  J. 
Pearson  et  al. 

A  proDUMOiy  note,  payable  at  a  Aiture  day,  giTen  for  a  bopa  fide  biuineii 
tnuinction»  and  which  note  was  not  made  for  the  purpofle  of  nuiing 
money  in  the  market,  was  sold  by  the  drawee  and  indor^r  fgr  a  sum  so 
much  less  on  its  fitce,  ss  exhibited  a  discount  beyond  the  legal  rate  of 
interest,  no  stipulation  having  been  made  against  the  liability  of  the  iAp 
doTMr;  is  not  per  se  an  usurious  contract  between  the  indorser  and  in- 
doTMC,  and  an  action  can  be  maintained  upon  the  note  agsinst  the  indorser 
who  sold  the  same,  by  the  purchaser. 

The  courts  of  New  York  have  adjudicated,  that  whenever  the  note  or  bill 
in  its  inception  was  a  real  transaction,  so  that  the  payee  or  proiniasee 
might  at  maturity  maintain  a  suit  upon  it,  a  transfer  by  indorsement, 
tiiough  bejrond  the  legal  rate  of  interest,  shall  be  regarded  as  a  sale  of  the 
note  or  bill,  and  a  valid  and  legal  transaction.  But  not  so  where  the 
paper,  in  its  origin,  was  only  a  nominal  negotiation. 

There  are  two  cardinal  rules  in  the  doctrine  of  usury  which  we  think  mist 
be  regarded  as  the  common  place  to  which  all  reasoning  and  acy  ndicatipn 
upon  the  subject  should  be  referred :  the  first  is,  that  to  constitute  usury, 
there  must  be  a  loan  in  contemplation  by  Jie  parties «  and  the  second, 
that  a  contract  which  in  its  inception  is  unaffected  by  usury,  can  never 
be  invalidated  by  any  subsequent  usurious  transaction. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Columbia^  in  the  county  of  Washin^^ton. 

The  plaintiff  in  error  instituted  a^  suit  on  a  promissory  note 
dated  at  Georgetown^  October  22d,  1821 ,  for  the  sum  of  one 
hundred  and  one  didlars,  payable  to  the  order  of  S.  and  J. 
Fearson,  the  defendants,  and  by  them  indorsed.  The  evidence 
in  the  case  showed,  that  on  the  g6th  of  October  1821  the  de» 
fendants  came  into  the  store  6f  the  plaintiff  with  the  note,  and 
told  the  plaintiff  they  had  obtained  the  note'  from  the  drawer 
for  goods  they  had  sold  him  at  their  store,  and  asked  the  plain- 
tiff what  he  would  give  for  it:  the  plaintiff  said  he  .would  give 
ninety-seven  dollars  for  it)  which  the  defendants  agreed  to 
take;  and  thereupon  the  plaintiff  received  the  note,  which  was 
indorsed  by  the  defendants  before  it  was  brought  to  the  store, 
and  ninety-seven  dollars  were  paid  to  the  defendants  for  it 
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When  the  i|ote  became  due,  and  being  unpaid  by  the  drawer, 
the  defendants  piomised  to  pay  it 

Upon  this  evidence  the  counsel  for  the  defendants  prayed 
the  court  to  instruct  the  jury: 

*f  That  if  they  belieye  from  the  said  evidence  that  the  plain- 
tiff received  the  note  upon  which  this  suit  is  brought  of  defend- 
ants, with  their  indorsement  upon  it,  and  without  an  under- 
standing that  the  defendants  were  hot  to  be  responsible  on  said 
indorsement,  and  that  the  plaintiff  paid  or  agreed  to  pay 
therefor  only  the  sum  of  ninety^^even  dollars,  the  transaction 
is  usurious,  and  the  plaintiff  is  not'entitled  to  recover;  which 
the  court  gave  as  prayed.  To  which  the  plainti£^  by  his  coun- 
sel, excepted,  and  then  prayed  the  court  to  instruct  the  jury : 

**  If  they  should  believe,  fiom  the  evidence  aforesaid,  that 
the  defendants,  having  the  note  in  question,  and  wishing  to 
part  with  it  in  order  to  avoid  suing  the  drawer,  and  not  having 
occasion  or  desire  for  a  loan  of  money,  offered  to  sell  it  to  the 
I^aintif^  and  that  the  plaintiff  having  some  accounts  with  the 
drawer,  against  which  he  expected  to  be  able  to'  set  off  the 
said  note,  and  not  with  any  other  design,  agreed  to  buy  it,  and 
did  buy  it,  for  ninety-seven  dollars;  and  that  no  loan  for  usu* 
rious  interest,  norany  loan,  nor  any  evasion  of  the  laws  against 
usury  was  in  the  contemplation  of  either  of  the  said  parties, 
then  plaintiff  is  entitled  to  recover;"  which  the  court  refused. 

The  plaintiff's  counsel  prayed  the  court  to  instruct  the  jury: 

<*  If  they  believe,  from  the  evidence  aforesaid,  that  this  note 
was  sold,  and  not  received  by  plaintifl^  by  way  of  discount  or 
loan,  plaintiff  is  entitled  to  recover;"  which  also  was  refused. 

Hie  plaintiff  excepted  to  the  instructions  of  the  court  given 
to  the  jury  on  the  prayers  of  the  defendants ;  and  also  to  the 
refusal  of  the  court  to  give  the  instruction  asked  by  them. 

The  jury  having  found  for  tho  defendants,  this  writ  of  error 
was  prosecuted  to  reverse  the  jiidgment  of  the  court  on  the 
same. 

The  case  was  argued  by  Mr  Key  for  the  plaintiff  in  error; 
and  by  Mr  Coxe  for  the  defendants. 

Mr  Key,  for  the  plaintiff  in  error,  contended,  that  the  ques 
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lion  of  umiry  was  one  depending  entirely  on  the  transaction 
out  of  which  it  Was  said  to  arise.  If  a  loan  was  the  object  of 
the  dealing  between  the  parties^  it  might  be  usury;  but  if  it 
was  only  the  sale  of  a  note  already  made,  it  was  not  so. 

Why  should  not  a  person  who  has  claims  upon  him  purchase 
a  note  to  set  it  off  against  such  demands?  Why  should  not 
the  holder  of  a  note  sell  it  for  what  he  may  consider  it  worthT 
The  reason  that  such  a  sale  of  a  note  is  said  to  be  usurious  is, 
that  the  indorser  who  disposes  of  it  is  liable ;  and  yet  the  sale  of 
a  bill  of  exchange,  the  payment  of  "which  is  guarantied  by  the 
seller,  is  valid.  Cited,  Scoti  v.  Lloyd,  4  Peters,  205 ;  1  Starkie, 
S85;  S  Bam.  &  Aid.  588;  2  Mumford,  86 ;  8  Cowen,  369;  8 
Bos.  &  PuL  154;  1  Call,  66, 70;  1  Dall.  217;  2  Strange,  124S. 

Mr  Coze,  for  the  defendants  in  error,  argued,  that  the  sale 
of  the  note  by  the  defendants,  they  being  indorsers  upon  it, 
was  a  borrowing  of  money  on  usury.  While  it  is  admitted 
that  promissory  notes  may  be  sold  for  less  sums  than  their 
nominal  amount,  and  with  larger  deductions  than  the  regulai 
discount;  yet  in  no  such  cases  ouoo  the  sellet  continue  liable 
for  the  repajrment  of  the  money  by  indorsing  the  note.  The 
indorsement  of  the  note  made  it  a  direct  contract  between  the 
plaintiff  and  the  defendant  tar  the  loan  of  money,  on  a  usurious 
consideration.  There  was  nothing  therefore  to  leave  to  the 
jury;  the  fact  was  admitted,  and  tbe  law  was  properly  applied 
to  it  by  the  court  Cited,  13  Johns.  52;  15  Jolms.  44;  2  Johns. 
Cases,  60;  15  Mass.  96;  2  Coimecticut  Reports,  175. 

Bfr  Justice  Johnson  delivered  the  opinion  of  the  Court 
This  was  an  action  by  the  indorsee  against  the  indorser  of  a 
promissory  note,  in  which  the  plaintiff  here  was  plaintiff  in  the 
court  below.  It  comes  up  upon  exceptions  taken  to  certain 
instructions  given  at  the  instance  of  the  defendant,  and  to  the 
refusal  of  other  instructions  pmyed  for  by  the  plaintiff. 

On  the  motion  of  the'  defendants,  the  court  instructed  the 
jury,  **  that  if  they  believed,  from  the  evidence,  that  the  plain- 
tiff received  the  note  in  question  from  the  defendants,  with 
their  indorsement  upon  it,  and  without  any  imderstanding  that 
the  deibiAdants  were  not  to  be  responsible  ui)on  their  indorse- 
VoL.  VIL— O 
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ment "  at  a  discount  beyond  the  legal  rate  of  interisst,  then  the 
transaction  was  usurious,  and  he  could  not  recover. 

The  plaintiff  then  moved  the  court  to  instruct  the  jury  to 
this  effect:  ^^that  if  they  believed  the  evidence  made  out  a 
case  in  which  there  was  no  loan  contemplated,  nor  any  evasion 
of  the  laws  against  usury,  but  simnly  a  sale  of  the  note  in 
question,  then  the  transaction  was  not  usurious,  and  the  plain- 
tiff was  entitled  to  recover ;''  which  instruction  the  court  re- 
fused. 

The  case  makes  out  the  note  to  have  been  a  bona  fide  busi- 
ness transaction,  not  suspected  of  usury  in  its  origin,  or  made 
up  for  the  purpose  of  raising  money  in  the  market;  and  the 
decision  of  the  court  below  of  courte  affirms  this  proposition, 
**that  in  the  sale  of  such  a  note,  for  a  sum  so  much  less  than 
that  on  its  face,  as  will  exhibit  a  discount  beyond  the  legal 
rate  of  interest,  the  guarantee  or  ind(»rsement  of  tfie  note,  with- 
out a  stipulation  against  the  indorser's  liability,  makes  out  a 
case  of  usury ;  that  it  is,  per  se,  an  usurious  contract  between 
the  indorsee  and  indorser;  and  no  action  can  be  maintained 
upon  it  against  the  indorser..  And  since  the  rule  is  universal, 
that  there  can  be  no  usury  where  there  is  no  loan;  it  foUo^ 
that  their  decision  implies  the  affirmance  of  the  proposition  that 
such  a  ^arantee  or  indorsement  necessarily  implies  a  loan. 

It  is  necessary  to  bear  in  mind  that  we  are  not  now  called 
upon  to  consider  a  case  occurring  upon  the  transfer  of  a  note 
which  is,  in  its  origin,  a  mere  nominal  contract,  one  on  which, 
as  the  test  is  very  properly  established  in  the  New  York  courts, 
no  course  of  action  arose  between  the  original  parties.  1 5  John. 
44,  65.  The  present  is  a  case  of  greater  difficulty,  for  the 
principle  affirmed  in  the  decision  under  review,  operates  indi- 
rectly upon  a  contract  not  affected  by  usury ;  since  by  leaving 
the  possession  of  the  note  in  the  indorsee  who  has  no  cause  of 
action,  and  the  cause  of  action,  if  anywhere,  in  the  indorser, 
who  has  parted  with  the  possession  of  the  note^  it  virtually 
discharges  the  promissor  from  liability,  although  his  contract, 
in  its  inception,  may  have  been  wholly  unimpeachable.  Tet 
the  rule  of  law  is  every  where  acknowledged,  that  a  contract, 
•free  from  usury  in  its  inception,  shall  not  be  invalidated  by 
any  sute«quent  usurioin  transactions  upon  iL 
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It  Will  Hardly  be  contended  that,  although  the  indorsement 
gave  no  cause  of  action  against  the  indorser,  yet  it  did  operate 
to  give  a  right  of  action  against  the  maker  of  the  note.  The 
statute  declares  an  usurious  contract  to  be  invalid  to  all  intents 
and  purposes  whatever ;  a  valid  indorsement  is  a  contract  as 
well  of  transfer  as  of  provisional  liability ;  and  if  invalid  to  the 
one  purpose,  it  must  be  equally  so  to  the  other. 

The  courts  of  New  York  have  got  over  these  difficulties  by 
adjudicating,  that  whenever  the  note  or  bill,  in  its  inception, 
was  a  real  transaction,  so  that  the  payee  or  promissor  might  at 
maturity  maintain  a  suit  jpon  it,  a  transfer  by  indorsement  on 
a  discount,  though  beyond  the  legal  rate  of  interest,  shall  be 
regarded  as  a  sale  of  the  note  or  bill,  and  a  valid  and  legal 
transaction.  But  not  so  where  the  paper,  in  its  origin,  was 
only  a  nominal  negotiation.  Such  is  the  result  of  the  .deci- 
sions in  Jones  v.  Haik,  2  Johnn.  Cases,  60 ;  Wilkie  v.  Roose* 
velt,  S  John.  Cases,  66;  and  Munn  v.  The  Commission 
Company,  15  John.  Rep.  44. 

It  has  been  argued  that  the  Massachusetts  courts  maintain 
the  contrary  doctrine.  But  the  cases  cited  will  not  be  found 
sufficient  to  bear  out  the  argument  The  case  of  Churchill 
V.  Suter,  4  Mass.  156,  was  the  case  of  a  nominal  contract,  a 
note  made  to  be  sold  in  the  market,  as  is  admitted  in  the  case 
stated;  the  point  of  usury  was  not  argued;  and  the  opinion 
expressed  by  the  learned  judge,  was,  at  best,  but  an  obiter  dic- 
tum. However,  let  that  opinion  be  confined  to  the  res  sub- 
jecta,  and  there  can  be  no  reason  for  controverting  it  in  this 
case.  It  was  the  case  of  aiiominal  sale,  a  loan  with  the  dis- 
guise of  a  sale  thrown  over  it. 

The  case  of  Bridge  et  al.  v.  Hubbard,  15  Mass.  96,  was  one 
of  a  different  character,  and  decided  in  conformity  with  another 
class  of  cases.  It  was  the  case  of  the  substitution  of  a  new 
contract  for  a  note  given  for  usurious  interest  due  upon  previ- 
ous transactions.  The  note  passed  into  the  hands  of  innocent 
indorsees,  and  the  question  was,  whether  it  was  affected  with 
the  taint  of  the  original  usury,  or  only  with  the  want  of  con- 
sideration. And  the  majority  of  the  court  held  it  to  be  a 
security  for  a  loan  of  money  obtained  upon  usury,  and  therefore 
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void  in  the  hands  of  the  present  holders.     This,  of  course,  is 
not  an  adjudication  in  point. 

Tiie'case  of  Lloyd  v.  Keach,  Connecticut  Rep.  176,  cited 
from  the  adjudioa.tions  of  Connecticut^  is  in  point :  but  it  is  an 
authority  against  the  decision  under  review.  The  note  was 
given  in  the  course  of  business ;  and  in  a  suit  brought  upon  it 
by  the  indorsee  against  the  drawer,  the  uiferior  court  decided 
that  the  sale  of  such  a  note  by  th3  indorser  on  a  discount  ex- 
ceeding the  legal  rate  of  interest,  was  rendered  usurious  by  his 
indorsement  and  guarantee,  and  that  the  plea  of  usury  was  a 
good  bar  to  a  suit  instituted  against  the  drawer.  But,  on  an 
appeal  to  the  supreme  court  of  errors,  although  there  was  a 
considerable  diversity  of  opinion  among  the  judges,  a  new  trial 
was  granted  upon  the  ground  that  such  a  transaction  was  not, 
perse,  usurious;  but  that  its  validity  must  depend  upon  the 
bona  fides  of  the  transaction,  as  being  a  pure  unaffected  sale 
or  merely  a  colour  for  a  loan. 

Upon  a  subject  of  such  general  mercantile  mterest,  we  must 
dispose  of  the  question  according  to  our  own  best  judgment  of 
the  law.  And  it  becomes  necessary  first  to  review  some  of 
our  own  decisions  which  have  a  beaiing  upon  it. 

The  first  was  the  case  of  Levy  v.  Gadsby,  which  was  an 
action  by  indorsee  against  indorser,  upon  a  note  wlii^b  would 
seem  to  have  originated  in  a  real  transaction,  and  the  defence 
was  usury.  But  the  distinction  between  that  case  and  the 
present  is,  that  the  defence  was  not  set  up  in  that  case  upon 
any  interest  or  discount  taken  for  the  transfer  of  the  note,  but 
upon  an  usurious  negotiation  for  a  loan  or  forbearance  with 
reference  to  a  pre-existing  debt,  in  consideration  of  which, 
Gadsby's  note  was  indorsed  to  the  plaintiff;  and  thus  came 
within  the  description  of  "  an  assurance  for  forbearance,"  which 
is  made  void  by  the  statute,  as  well  as  the  contract  secured 
(3  Cr.  180,  1  Condensed  Reports,  486);  tod  the  usu^  there 
was  proved  not  mferred  from  the  guarantee  by  indorsement. 

The  case  of  Gaither  v.  The  Farmers  and  Mechanics  Bank, 
1  Peters,  37,  was  one  precisely  of  the  same  character  with  that 
of  Levy  v.  Gadsby,  except  that  the  suit  was  instituted  by  the 
indorsee  «gainst  the  drawer;  the  cause  was  decided  upon  the 
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invalidity  of  the  indorsement  to  transfer  the  right  of  action  to 
that  indorsee,  not  to  any  other  holder,  the  plaintiff  being  the 
party  to  the  usury.  An  usurious  loan  had  been  negotiated, 
and  Gaither's  note  to  Corcoran,  the  borrower  on  usury,  indorsed 
in  blank  by  Corcoran,  and  left  with  the  plaintiff  to  collect,  in 
payment  of  the  money  borrowed*  It  was  therefore  a  cleaiT 
case  of  an  a$naranu  given  for  money  borrowed  on  usury;  and 
in  no  way  could  a  court  permit  the  borrower  to  avail  himself 
of  the  indoQiement  without  violating  the  statute. 

We  recollect  no  other  case  in  which  this  court  has  been 
called  upon  to  consider  the  effect  of  usury  upon  the  contracts 
of  parties  to  negotiable  paper.  We  are  therefore  uncommitted 
upon  the  question  now  before  us;  and  free  to  decide  it,  as  well 
iqpon  reason  and  principle,  as  upon  what  appears  to  us  to  be 
the  weight  of  authority. 

There  are  two  cardinal  rules  in  the  doctrine  of  usury  which 
we  think  must  be  regarded  as  the  common  place  to  which  all 
reasoning  and  adjudication  upon  the  subject  ^ould  be  referred. 
The  first  ia^  that  to  constitute  usury  there  must  be  a  loan  in 
contemplation  by  the  parties;  and  Uie  second,  that  a  contract, 
which,  in  its  inception,  is  unaflfocted  by  usury,  can  never  be 
invalidated  by  any  subsequent  usurious  transaction. 

It  is  true  with  regard  to  the  first  of  these  canons,  that  there 
are  cases  which  necessarily  import  a  loan;  and  no  disguise,  no 
affectation  of  sale  or  barter  can  divest  them  of  that  character: 
such,  for  instance,  as  a  man's  scilling  his  own  bond  or  note, 
executed,  say  in  blank:  and  when  these  cases  occur,  the  law 
puts  the  stigma  upon  them  without  further  inquiry.  The  in- 
strument having  had  no  virtual  existence  until  the  loan  or  sale 
was  negotiated,  could  in  no  wise  be  regarded  as  a  transfer  of 
property.  But  he  who  selb  his  lands  or  stock,  and  takes  a  note 
in  payment,  holds  in  his  hands  the  representative  of  property; 
an  entity  to  which  the  improvements  of  society  have  attached 
nearly  all  the  rights  and  characteristics,  in  equity  at  least, 
which  were  the  acknowledged  attributes  of  the  property  for 
which  it  was  received.  A  promise  to  return  the  money  bar- 
rowed,  is  indeed  one  among  the  ordinary  indications  of  a  loan; 
and  upon  the  idea  that  the  contract  of  an  indotaar  could  not  be 
distinguished  from  a  general  engagement  to  repay,  have  the 


Digitized  by  VjOOQIC 


110  SUPREME  COURT. 

[Nichols  T.  Feuton  et  aL] 

decisioiui  in  the  Connecticut  case  and  in  the  court  below,  in  the 
case  at  bar,  been  rendered.  But  the  grounds  of  distinction  are 
material,  for  the  contract  between  indorser  and  indorsee  is  at 
best  but  a  conditional  or  provisional  contract;  the  indorsement 
of  a  business  note  produces  a  real  transfer  of  interest,  and  the 
indorsement  may  well  be  regarded  in  the  light  of  a  g^uarantee 
against  the  insolvency  of  the  promissor.  In  the  case  of  an  as- 
signment of  a  bond,  with  a  guarantee  against  ins(dvency ;  which 
every  assignment  in  Virginia  and  Kentucky  imports;  it  has 
been  adjudged  in  both  those  states  that  usury  does  not  avoid 
the  efiect  of  the  assignment  That  the  transfer  of  the  right  of 
action  on  the  bond  is  complete;  and  if  valid  for  one  purpose,  it 
is  presumed  it  must  be  so  to  everyone.  latteU  v.  Herd, 
Hardin,  81 ;  Hansborough  v.  Baylor,  2  Munf.  86. 

These  observations  are  made  to  show  that  the  ind<HBement 
of  this  note  did  not  necessarily  import  a  loan.  But  we  are  not 
to  be  understood  as  intimating,  that  if  in  a  treaty  for,  or  conclu- 
sion of  a  loan,  the  indorsement  be.  expressly  stipulatcyl  for  as 
security  for  icepayment,  the  contract  beuig  usurious  may  not 
invalidate  the  indorsement  under  the  character  of  a  security  or 
assuriCnce.  Such  was  the  decision  in  Gaither's  case  in  this 
court;  and  these  remarks  only  go  to  show  that  an  indorsement, 
without  a  stipulation  against  ultimate  liklnlity,  does  not  neces- 
sarily imply  a  case  of  usury. 

And  in  this  we  are  sustained  by  the  argument  ab  inconve* 
nienti,  or  ducitur  in  absurdum,  which  would  result  from  the 
contrary  doctrine,  if  considered  with  relation  to  the  second 
canon  or  general  rule  respecting  usury,  as  befinre  laid  donvTi,  to 
wit: 

That  a  contract  free  fiom  usurious  taint  in  its  inception,  is 
not  to  be  invalidated  by  any  subsequent  usurious  transaction; 
smce,  as  nas  hien  shown,  by  converting  a  sde  on  a  discount 
into  a  loan  on  usury,  and  thus  rendering  null  and  void  the  act 
of  indorsing  it,  a  contract  wholly  innocent  in  its  origin,  and 
binding  and  valid  upon  every  legal  principle,  is  rendered  at 
least  valueless  in  the  hands  of  the  otherwise  legal  holder:  and 
a  party  to  whom  the  provisions  of  the  act  against  usury  could 
never  Itfve  been  intended  to  extend,  would  be  discharged  o^  a 
debt  which  he  iustly  owes  to  some  one. 
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Such  inconsistencies  are  not  to  be  lightly  incurred;  it  is 
enough  to  submit  to  them  when  they  become  unavoidable :  but 
it  is  easy  to  assign  other  and  adequate  motives  for  selling  a 
note  and  then  indorsing  it,  without  imputing  to  the  transac- 
tion the  negotiation  of  a  loan;  and  it  is  enough  if  the  imputa? 
tion  be  not  unavoidable.  The  acts  against  usury  were  intended 
to  protect  the  needy;  but  the  holder  of  a  note  may  be  wealthy^ 
may  be  the  lender,  not  the  borrower  of  money,  and  yet  find  an 
adequate  motive  both  for  seUing  a  note  and  guarantjring  it. 
Suppose  the  debtor  absconds,  or  removes  to  the  Arkansas  or 
the  Oregon:  the  very  wealth  of  the  holder  may  make  it  no 
object  to  follow  him  or  prosecute  a  suit  against  him;  his  free- 
dcnn  from  necessity  may  be  the  holder's  motive  for  parting  with 
the  note  to  another  at  a  moderate  sacrifice ;  his  indorsing  it  will 
diminish  that  sacrifice ;  and,  although  removing,  the  debtor  may 
be  wealthy,  and  the  inducement  for  the  indorsement  may  be 
the  conviction  that  the  debt  is  safe,*— that  he  wiOrnever  have  to 
repay  what  he  has  received.  There  could  be  inferred  no  treaty 
for  a  loan  from  such  a  transaction,  nor  .any  device  to  evade  the 
statute.  It  is  a  plain  contract  of  bargain  and  sale,  with  a  war- 
ranty of  the  soundness  of  the  property. 

We  have  not  had  leisure  fully  to  explore  the  decisions  of  the 
stales  on  the  question,  but,  as  &r  as  we  have  gone,  the  great 
weight  of  authority  is  certainly  in  favour  of  the  validity  ^  the 
contract  under  review. 

The  courts  of  Kentucky  have  recognized  the  validity  of  such 
a  transfer  in  a  case  of  admitted  usury  between  the  assignor 
and  assignee  of  a  bond.  Littell  v.  Herd,  Hardin,  82.  The 
courts  of  Virginia  have  given  validity  both  to  the  assignment 
of  a  braid  and  the  indoisement  of  a  note,  expressly  created  for 
sale,  and  sold  at  an  usurious  discount,  where  there  was  no 
proof  of  a  negotiation  for  aAoan.  2  Mumf.  S6,  and  5  Rand.  S3. 
Those  of  Maryland  also  have  lent  their  sanction  to  the  doctrine 
in  the  case  of  Kenner  v.  Hesd,  2  Hen.  &Mumf.;  and  in  South 
Candina  such  has  long  been  the  established  doctrine.  1  Bay. 
456;  S  AFCord,  365. 

On  the  question  whether  the  plaindff  may  recover  the  whple 
amount  of  the  n<>te,  or  only  according  to  the  value  of  the  con- 
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[Nldidt  r.  FeuKNi  et  iL] 
sideraiioii  paid;  it  will  be'  observed,  we  are  not  called  upon  to 
express  an  opinion. 

Upon  the  whde,  we  are  of  ofnnion,  tW  upon  both  reason 
and  authority  the  law  is  in  fiivour  of  the  plaintiff;  and  that  the 
court  below  erred,  both  in  the  instructions  given  for  the  defend- 
ants, and  in  refusing  those  prayed  by  the  plaintiff 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


This  cause  came  <»  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  X!olumbia,  hdden  in  and  fx  the  county  of  Warfiington,  and 
was  argued  by  counsel:  on  consideration  whereof  it  is  ad- 
judged and  ordered  by  this  court,  that  the  judgment  of  the  said 
circuit  court  in  this  cause  be,  and  the  same  is  herdyy  reversed 
and  annulled,  and  that  thb  cause  be,  and  the  same  is  herdtiy 
rananded  to  the  said  circuit  court  with  directiQns  io  award  a 
voire  ikcias  de  nova 
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JaMVS  S.  DoVCIL488  AND  OTHERS,  PLAINTIFFS  IN  CRROR  V. 
RbTNOLDS,  BtRNE  and  CioMFANf,  DEFENDANTS  IN  ERROR. 

AfitioD  Qpcm  tbe  following  letter  of  giianntee,  written  by  tbe  defendaatf  and 
delhreied  to  the  pbdntiffs : 

**PoriQibmm,DtemberlBar. 
^'MeMn  BsnroKDi^  Btbjtx  ii  Co. 
*'  Gentlemen  s  Our  lnend»  Mr  Chester  Haring»  to  iMist  him  in  buiineM» 

mey  reqiure  jour  aid,  from  time  to  time»  either  by  acceptance  or  indone- 

Bient  of  hia  paper,  or  adTances  in  cash ;  in  order  to  tare  yoa  troiu-harm 

by  ao  doing»  we  do  herd>y  bind  ouxaelvei^  aererally  and  jointly,  to  bo  re- 

■ponnble  to  you*  at  any  time,  for  a  sam  not  exceeding  eight  Hioiiaand 

doOan^  should  the  mid  Cheater  Haringfiul  to  do  so. 

**  Tour  obedient  servanta, 

**  Jaxbs  8.  DoosivAns. 
'*  JoEir  G.  SiHOurrov. 
''TnoxAa  Goivcu'* 

One  ^nt  in  the  declaration  was  for  money  lent,  and  mon^  had  and  re- 
ceiTed.  Held«  that  upon  a  collateral  nndertaking  of  this  sort,'  no  such 
suit  is  maintainable. 

The  depositions  of  sereral  witnesses,  clerks  in  the  coundng-hoose  of  the 
plaintifis,  were  admitted  on  the  trinl  of  the  cause,  in  which  the  witnesMS 
stated  that  they  knew  that  the  letter  of  credit  was  considered  by  the  plain- 
tifis  as  covering  any  balance  due  by  C.  H.  to  them  for  adrances  from  time 
to  time,  to  die  amount  of  eight  thousand  dollars;  that  advances  wre  made, 
and  moneys  paid  by  them  on  account  of  C.  H.  from  the  time  of  receiving 
tiiesaid  letter,  predicated  on  the  letter  always  protecting  the  plaintiA  to 
the^amoont  of  eight  thousand  dollars  j  and  that  it  was  considered  in  the 
ooonttng-house  as  a  continuing  letter  of  credit^  and  bo  acted  upon  by  the 
plaintiffs.  Held,  that  this  evidence  was  rightly  admitted  to  establish 
that  credit  had  been  given  to  C.  H.  on  the  faith  of  it,  from  time  to  time, 
and  thatii  wan  treated  by  the  plaintiffs  as  a  continuing  guarantee)  ao  that 
H»  in  point  of  law,  it  was  entitied  to  that  character^  the  plaintiffs^  elaun 
might  not  be  open  to  the  suggestion  that  no  such  advances,  acceptaacca* 
or  indorsements  had  been  made  upon  the  credit  of  it  Tht  eridenee  was 
not  open  to  the.  objection,  that  it  was  an  attempt  by  parol  evidenoe  to 
explain  a  written  contract. 

Nothing  can  be  clearer,  upon  prindple,  than  that  if  a  letter  of  cre£t  is 
given,  but  in  fret  no  advances  arfi  made  upon  the  fidth  of  it  <  the  party  is 
not  entitled  to  recover  for  any  debts  due  by  him  from  the  debtor  in  whose 
&vour  it  was  given,  which  have  been  incurred  subsequently  to  the  gua- 
rantee, and  uritbout  any  reference  to  it. 

The  guarantee  giten  by  thedefchdsats  covered  successive  advaaoei^  accept- 
ances and  mdorsements  macl^  by  tiie  plaintiffs,  to  the  amoont  of  eight 
Vol.  VIL_P 
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thomand  dollan  at  any  tubaequent  tiinet,  totiea  quodei^  whenever  tbe  an* 
tecedent  tranaactionf  were  diacbarged.    It  was  a  contmuinf^  guarantee. 

Erery  infltiument  of  tlui  sort  ought  to  receire  a  fair  and  reaaonable  inter- 
pretation according  to  the  true  impart  of  its  terms.  It  being  an  ei^g^go- 
ment  for  the  debt  of  another^  there  is  certainly  no  reason  for  giving  it 
an  expanded  signification  or  libend  constructiony  beyond  the  fiur  impoK 
of  itstenns. 

Tbe  cases  of  Russell  v.  Clarke's  Executon,  7  Cranch's  Bep.  69, 2 1'eters's 
Condensed  Reports^  417<  and  Drammond  ▼.  Preatman,  13  Wheat  Rep. 
515,  cited. 

A.  parly  giving  a  letter  of  goaimntee  has  a  right  to  know  whether  it  is  ac- 
cepted ifid  whether  the  person  to  whom  it  is  addressed,  means  to  give 
credit  on  toe  footing  of  it,  or  not.  It  may  be  most  material  not  only  as  to 
his  responsiDility,  but  as  to  future  rights  and  proeeedings.  It  may  regu- 
late, in  a  great  measure,  his  course  of  conduct,  and  his  exeidse  of  vigi- 
lance in  regard  to  tne  party  in  whose  favour  it  is  given*  Especially  it  is 
important  in  tbe  case  of  a  continuing  guarantee;  since  it  may  guide  his 
judgment  in  recalhng  or  suspending  it 

If  this  had  been  tbe  case  of  a  guarantee  limited  to  a  single  transaction,  it 
would  have  been  the  duty  of  the  plaintiffs  to  have  given  notice  of  the 
advances,  acceptances  or  indorsements  made  under  ic,  within  a  reasonable 
time  after  they  were  made.  But  this  being  a  coptinuing  guarantee,  in 
which  the  parties  .ontemplate  a  series  of  transactions,  and  as  soon  as  the 
defendants  had  received  notice  of  the  acceptance,  they  must  necessarily 
'  have  undesBtood  that  there  would  be  successive  advances,  acceptance^ 
and  indorsements  which  would  be  renewed  and  discharged  from  time  to 
timet  there  is  no  general  principle  upon  which  to  rest,  that  notice  of 
each  successive  transaction,  as  it  arose,  should  be  given.  All  that  could 
be  required  would  be,  that  when  all  the  transactions  under  the  guairantee 
went  closed,  notice  of  the  amounl  for  which  the  guarantors  were  respon- 
sible, should,  within  a  reasonable  time  afterwards^  be  communicated  to 
them. 

A  demand  of  payment  of  the  sum  advanced  under  the  guarantee,  should  be 
made  of  the  person  to  whom  the  same  was  made,  and  in  case  of  non- 
payment by  him,  notice  of  such  demand  and  non-payment  should  have 
been  given  in  a  reasonable  time  to  the  guarantors,  otherwise  they  would 
be  discharged  from  the  guarantee.  By  the  veiy  terms  of  this  guaranttpe. 
as  well  aa  by  the  general  principles  of  law,  the  guarantors  are  only  col* 
laterally  liable  upon  the  fitilure  of  tbe  principal  debtor  to  pay  the  debt 
A  demand  upon  him,  and  a  failure  on  his  part  to  perform  his  en^gements, 
•M»  indispensable  to  constitute  a  casus  foederis.  The  creditors  are  not 
boiiTvl  to  institute  legal  proceeding^  against  the  debtor,  but  they  are 
{^ound  to  use  reasonable  dUigence  to  make  demand  and.  to  give  notice  of 
non-payment 

An  account  was  stated  between  the  phuntifFs  and  Chester  Haring^  abowiftg 
an  apparent  balance  against  Haring  of  twentyrtwo  tnoufanu  five  hundraA 
and  sevens-three  dbUani  and  at  tl|e  foot  of  the  account  the  ptiintiflf. 
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gmveanedptlbrieTcnl  praoteaiy  notei,  payableat  dBftant periods, 
ktedontheMBedAywiththeacGount.  The  iiotee  were  drawn  by  Q. 
Banni;^  and  iadoned  by  Deniel  Greenleaf.  The  receipt  ttated  that 
f*the  noCei^  when  diacoonted^  the  proceeds  to  go  to  the  credit  of  tbis 
ecctmnt.''  The  notea  were  diaeoantedt  and  the  proceeds  recebed  by 
tlie  plaintiffs,  but,  being  unpaid,  they  were^-^rrvtested;  notice  of  their  non- 
payment was  given  to  tlie  indorsen^  sad  tney  were  afterwavda  taken  up 
by  the  plaintiffs  as  indonen  Uiereof.  Held:  if  the  plaintiffs  below,  by 
their  indorsementsb  were  compellable  to  pay»  and  'lid  aderwaids  pay  the 
notes  upon  their  dishonour  by  the  maker,  and  these  notes  fell  within  the 
scope  of  the  guarantee,  they  nUgnt,  unthoat  question,  recover  the  amoont 
from  tile  gnaraiytots* 
He  who  receivea  my  note  "pon  irtdeh  tldrd  pcfWMM  are  respondble^  as  a 
conditional  payment  ol  k  debt  .due  to  himself,  is  bound  to  use  due  dili- 
gence to  eadleet  it  of  the  parties  thereto  at'  maturity,  otherwise  by  his 
laches  the  debt  will  be  discharged 

IN  error  to  the  district  court  of  the  United  States  for  the  dis- 
trict oi  MississippL 

This  vraa  un  action  on  the  (teise  institnted  in  the  district 
murt  by  Reynolc'j,  Byrne  and  Company  against  the  defendants, 
on  a  letter  of  credit  or  guarantee,  signed  by  them,  and  ad- 
dressed to  the  plaintiffi  in  the  following  terms : 

<  Port  Gibson,  December  ISVt. 
^Messrs  Rstnolds,  Btrne  &  Co. 
<*  Gentlemen :— Our  friend,  Mr  Chester  Haring,  to  assist 
him  in  business,  may  require  your  aid,  from  time  to  time,  either 
by  acceptance  or  indorsement  of  his  paper,  or  advances  in  cash; 
in  order  to  save  youu  from  h^irm  by  so  doing,  we  do  hereby 
bind  ourselves,  severally  and  jointly,  to  be  responsible  to  you 
at  any  time,  for  a  sum  not  exceeding  eight  thousand  ddOars^ 
should  the  said  Chester  Haring  fail  to  do  sa 

''Tour  obedient  servanfa, 

''James  S.  Douglass. 
"John  O.  Singleton. 
"Thomas  GteiNG." 
This  letter  of  credit  was  delivered  to  the  jdaintifb ;  and«  upon 
the  ftith  of  ii.  they  were  in  the  habit  oof  accepting  and  indor- 
sing biDs  and  making  advances  for  Chester  Haring;  and  they 
fiom  time  to  time  received  partial  pajrments  and  consignments 
of  cMloD,  to  be  sold  by  thtem  and  the  proceeds  placed  to  his 
credit. 


Digitized  by  VjOOQIC 


116  SUPREME  COURT. 

[Douglaas  and  othen  ▼.  ReTnoldf  and  othen.] 

The  transactions  betwpien  Chester  Haiing  and  the  plaintiffi 
commenced  after,  the  receipt  of  the  letter  of  gaaiantee,  and 
continued  until  March  or  April  1829. 

The  first  count  in  the  declaration,  after  setting  out  the  letter 
of  credit,  charged  that  the  plaintifis  did,  on  the  faith  of  that 
letlci,  ^^aci'/Cpt  and  indorse  the  drafts  or  paper  of  said  C. 
Haring,  to  a  large  amount,  to  wit :  the  sum  of  eight  thousand 
dollars,  upon  certain  termS;,  and  payable  at  the  times  expressed 
in  said  drafts  and  paper  of  the  said  C.  Haring ;  which  said 
drafts  and  paper  of  the  said  C.  Haring,  so  accepted  and 
indorsed  by  the  plaintiffs  as  aforesaid,  they,  the  plaintiffi.  be- 
came liaole  to  pay,  and,  in  consequence  of  their  said  acceptances 
anc^  indorsements,  did  take  up«  pay,  and  discbarge  the  same^ 
at  the  maturity  thereof.*'  The  count  then  charged  the  failure 
of  Haring  to  discharge  or  pay  the  paper  so  indorsed  and  ac- 
cepted by  the  plaintiffs,  &c. ;  and  concludes  with  a  general 
breach  of  the  guarantee  of  the  defendants,  &c. 

The  second  count  was  indebitatus  assumpsit^  for  money  lent, 
had  and  received,  &c.,  and  the  defendants  pleaded  the  general 
issue. 

The  evidence  upon  which  the  questions  of  law  arose,  and 
which  were  decided  by  the  courf,  is  ftilly  stated  in  the  opinion 
of  the  court. 

The  case  was  argued  by  Mr  Jones,  for  the  plaintiffi  in  error ; 
and  by  Mr  Taney,  for  the  defendants. 

The  counsel  for  the  plaintifis  in  error  cited  in  the  argument, 
12  East,  227;  2  Camp.  214;  3  Camp.  220;  Cobum  v.  Th^ 
Duke  of  Marlborougl^  2  Mauie  and  Selw.  18;  3  Bam.  and 
Aid.  ^93;  8  John.  119;  1  Mason,  323,  324;  S  Wheat.  150, 
154;  1  Mason,  368;  2  Peters's  Cond.  Rep,  428;  2  Taunton, 
306;  7  Wheat.  13;  1  Mason,  323;  9  Wheat.  720;  1  Stark, 
Rep.  1 1 1 ;  2  Ve«.  Jun.  540;  18  Yes.  Juil  20;  3  Merivale,  21 1 
1  Pothier  on  Obligations,  236, 260;  1  Domat  Civil  Law,  205 
Civil  Code  of  Louisiana,  954 ;.  1  Cranch,  181 ;  3  Cranch,.31 1 
6  Oranch,  253;  Peters's  C.  C.  Rep.  262;  1  Mason^  368:  4 
OreenleaTs  Rep.  525;  2.  Hen.  Black.  613;  1  ties,  and  Pul. 
419;  2  Cranch,  92;  16  John.  67;  17  John.  134;  3  Peters's 
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Cond.  Rep.  438;  2  Taunt  306;  3  John.  68,  248;  8  John^ 
384109;  7  Mass.  449;  11  John.  449;  11  John.  180:  5  Mass. 
170;  1  Serg.  and  Rawle,  334. 

Mr  Taney,  for  the  defendants  in  error,  cited,  2  Cranch's  R. 
413;  12  East,  227:  2  Camp.  29;  3  Camp.  220;  12  Wheat. 
518;  1  Mason,  324,  325,  336,  368,  370;  7  Cranch,  69;  5  Pe- 
teiB'sRep.  626,  627;  1  Bos.  and  lull.  418;  3  Wheat.  101; 
20  John.  365, 366;  3Wheai.  164;  12  Wheat.  186;  6  Cranch, 
253;  IBos.  and  Pull.  421;  8  John.  389;  8  Serg.  and  Low. 
Exkg.  Com.  Law  Rep.  10,  78;  1  Desaussure's  Rep.  315;  Fell 
on  Guaiantee,  2('/2;  12  Mass.  154;  3  Kent's  Com.  78;  9 
GreenleaTs  Rep.  207,  210;  1  Wheat.  186;  12  Wheat.  186, 
556;  11  Wheai.  75.  76. 

Mr  Justice  StoR7  delivered  the  opinion  of  the  Court 
This  case  comes  before  us  upon  a  writ  of  error  to  a  judgment 
of  the  district  court  of  the  district  of  Mississippi,  in  which  the 
plaintiflEb  in  enror  are  defendants  in  the  court  below. 

The  original  action  is  founded  upon  a  guarantee,  given  by 
Douglass  and  others  in  favour  of  one  Chester  Haring,  by  the 
following  letter: 

''Part  Gibsony  December  1807. 
'*  Messrs  Reynolds,  Btrne  &  Co. 

"Gentlemen: — Our  friend,  Mr  Chester  Haring,  to  assist 
him  in  business,  may  require  your  aid  from  time  to  time,  either 
by  acceptance  or  indorsement  of  his  paper,  or  advances  in  cash. 
In  order  to  save  you  from  ham.  by  so  doing,  we  do  hereby  bind 
ourselves,  severally  and  jointly,  to  be  responsible  to  you  at  any 
timefoiasum  not  exceeding  eight  thousand  dollars,  should 
the  said  Chester  Haring  fail  to  do  so. 

"  Your  obedient  servants, 

"  James  S.  Douglass. 
"  Thomas  6.  Singleton. 
"  Thomas  Going.** 
The  declaration  contains  two  counts.     The  first  alleges  that, 
upon  the  faith  of  the  letter,  the  original  plaintiffs  accepted  and 
indorsed  drafts  or  paper  of  Haring  to  the  amount  of  eight  thou- 
sand dollars,  wliich  they  were  obliged  to  pay,  and  did  pay  at 
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the  maturity  thereof;  and  of  which  they  gave  due  notice  to  the 
defendants.  The  second  count  is  for  mcmey  lent,  and  money 
had  and  received.  But  this  may  be  laid  entirely  out  of  the 
case,  since  it  is  very  clear,  that,  upon  a  collateral  undertaking 
of  this  sort,  no  such  suit  is  maintaiQable. 

At  the  trial  upon  the  general  issue  and  the  plea  of  payment, 
the  plaintiffs,  who  are  resident  merchants  at  New  Orleans, 
offered  evidence  to  prove  the  pajnnent  of  five  promissory  notes, 
dated  on  the  1st  of  May  1829,  pa]rable  to  Daniel  GreenMif  or 
order,  and  indorsed  by  him,  viz. :  one  note  due  on  the  20th  of 
November  1829  for  four  thousand  dt^ars;  one  due  on  the  2(Hh 
of  December  1829*for  four  thousand  five  hundred  dollars  f  ane 
due  on  the  20th  of  January  1830  for  five  thousand  five  hundred 
dollars ;  one  due  on  the  20th  of  February  1 830  for  five  thousand 
five  hundred  dollars;  and  one  ducb  on  the  20th  of  March  1830 
for  five  thousand  five  hundred  dollars,  in  the  whole  amounting 
to  twenty-five  thousand  dollam;  and  that  the  notes  had  been 
discounted  with  the  plaintiffs'  indorsement  thereon,  and  wervt 
taken  up  by  them  at  maturity. 

It  also  appeared  in  evidence,  that  soon  after  the  letter  of 
gu'^.rantee  had  •been  received,  acceptance  had  been  made  of  the 
drafts  of  Haring  by  the  plaintiflb  to  the  amount  of  eight  thou- 
sand dollars;  and  that  other  large  transactions  of  debt  and 
credit  took  place  between  them,  upon  which,  oa  the  1st  of  May 
1829,  there  was  a  balance  of  principal  of  twenty-two  thousand 
'five  hundred  and  seventy-three  dollars  and  twenty-three  cents, 
besides  interest,  due  to  the  plaintiffi,  and  credits  to  a  larger 
amount  than  eight  thousand  dollars  had  come  into  possession 
of  the  plaintiffs.  And  on  that  day  the  foregoing  notes  were 
received,  and  the  following^reeeipt  written  on  the  account  con- 
taining the  balance. 

"  Received,  Pdrt  Gibson,  May  1,  1829,  in  part  and  on  ac- 
count of  the  above  account,  and  interest  that  may  be  due 
thereon,  the  following  notes,  to  wit,  [enumerating  them] 
amounting  in  all  to  twenty-five  thousand  dollars,  which  notes, 
when  discounted,  the  proceeds  to  go  to  the  credit  of  thjs  ac- 
count. 

"  Reynolds,  Btrne  &  Co.** 

There  was  a  good  deal  of  othei  evidence  in  the  caOse,  but  it 


/"N 


Digitized  by  VjOOQIC 


JANUARY  TERM  18SS.  119 

[DoQgliM  And  oCticn  y.  RejmoUi  aad  othen.] 

does  not  seem  necessafy  to  state  it  at  large,  since  no  part  of  it 
becomes  important  to  a  just  understanding  of  the  merits  of  the 
controversy,  as  it  now  stands  before  us. 

In  the  progress  of  the  trial  the  depositions  of  several  wiu 
nesses  who  were  clerks  in. the  counting  house  of  the  piaintifls 
were  read,  in  which  they  stai  3d,  that  they  imew  that  the  letter 
of  credit  was  considered  by  the  plaintiffi  as  covering  any  balance 
due  by  Chester  Haring  to  the  plaintiffs,  for  advances  from  that 
time  to  the  extent  of  eight  thousand  dollars ;  and  that  advances 
were  made,  and  moneys  paid  by  them  on  account  of  Haring 
from  the  time  of  receiving  the  said  letter  of  credit,  predicated 
on  the  said  letter  always  protecting  the  plaintiffs  to  the  amount 
of  eight  thousand  dollars,  whenever  the  said  amount  or  less 
might  be  uncovered;  and  that  it  was  considered  in  the  said 
counting  house  of  the  plaintiflb  as  a  continuing  letter  of  credit, 
and  so  acted  upon  by  Uie  plaintiffs.  To  the  admission  of  this 
par^  '^f  the  depositions  the  defendants  objected;  but  the  coun 
overroled  the  objection,  and  permitted  the  evidence  ta  be  read 
to  the  jury  as  evidence  0/  the  reliance  of  the  plamHffe  tipon.t&e 
UUkt  of  ere^  to  Ae  amoimt  of  the  eight  thoueand  doUars^  for  ac- 
ceptances, pa]anents,  advancee  and  indorsements  made  to 
Haring.  Tbe  defendants  excepted  to  this  admission  of  the 
evidence;  and  the  propriety  of  this  ruling f^f  the  court,  consti- 
tutes the  first  question  in  Uie  case. 

We  are  of  opinion  that  the  evidence  was  rightly  admitted 
in  thb  view,  and  for  the  purposes  stated  by  the  court  below. 
It  was  Aot  pflbred  to  explain  or  establish  the  construction  of 
the  letter  of  credit  (See  Russell  v.  Clarke,  3  Dall.  415,  S.  C. 
7  Cranch's  Rep.  69).  whether  it  constituted  a  limited  or  a  con- 
tinuing guarantee;  and  was  not  thus  open  to  the  objection 
which  has  been  relied  on  at  the  bar,  that  it  was  an  attelnpt  by 
parol  evidence  to  explain  a  writvon  contract.  It  was  admitted 
simply  to  establish  that  credit  had  been  given  to  Hrnng  upon 
the  Adth  of  it  from  time  to  time,  and  that  it  was  treated  by  the 
plaintiffs  as  a  continuing  guiocontee;  so  that  if,  in  pomt  of  law, 
it  was  entitled  to  that  character,  the  plaintiffi^  claim  might  not 
be  ojpen  to  the  suggestion,  that  no  such  advances,  acceptances 
or  iiMloiBements  had  in  frtet  been  made  upon  the  credit  of  it: 
an  objection  which,  if  founded  in  fact,  might  have  been  fatal 
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to  their  claim.  Nothing  cAa  \)e  deiourer  upoa  principle,  than 
that  if  a  letter  of  credit  is  given,  bat  in  fitct  no  advances  are 
made  upon  the  faith  of  it;  the  party  is  not  entitled  to  recover 
for  any  debts  due  to  him  from  the  debtor,  in  whose  foivour  it 
was  given,  which  have  been  incurred  subsequently  to  the 
guarantee,  and  without  any  reference  to  it 

The  other  exceptions  are  to  certain  instractioDs  prayed  bv 
the  defendants,  and  refused  by  the  court. 

They  are  as  f ojlows : 

1.  That  the  said  letter  of  credit  sued  on  is  not  a  continuing 
guarantee,  but  is  a  limited  one;  and  that  when  an  advance  or 
advances,  acceptance  or  acceptances,  indorsement  or  indorse- 
ments had  been  made  by  the  plaintiffii  on  the  faivh  of  said 
letter  of  credit  to  the  amount  at  eight  thousand  dollars,  the 
guarantee  became  functus  officio^  and  ceased  to  operate  upon 
any  future  advances,  acceptances,  or  indorsemente^  made  by 
said  plaintiffs  for  Chester  Haring.  JU^  that  if  the  said  plain- 
tiffs received  from  said  Haring,  in  payment  of  their  advances^ 
acceptances  or  indorsements,  made  on  account  of  said  guaran- 
tee, the  amount  of  ei^ht  thousand  dollars,  it  was  a  discharge 
of  Raid  letter  of  guarantee;  and  that  any  future  advances,  ao^ 
ceptances  or  indorsements,  cannot  be  chaurged  against  and 
recovered  from  the  dsicndants,  by  virtue  of  said  letter  of  credit 

2.  That  to  entitle  the  plaintifis  to  recover  on  said  letter  of 
guailantee,  they  must  prove  that  notice  had  baen  given,  in  a 
reasunable  time  after  said  letter  of  guarantee  had  been  accepted 
by  them,  to  the  defendants  that  the  same  had  been  accepted. 

3.  That  to  entitle  the  plsSntiflb  to  recover  on  said  letter  nf 
credit,  they  must  prove  that,  in  a  reasonable  time  citter  they 
had  made  advances,  acceptances  or  indorsements  for  said 
Haring  on  the  faith  of  said  letters  of  guarantee,  they  gave  no* 
tice  to  said  defendants  of  the  omotmt  and  extent  thereof. 

•4.  That  to  entitle  tlie  plain'tifb  to  recover  on  said*  letter  of 
credit,  they  must  prove  that  a  demand  of  payment  had  been 
made  of  Chester  Haring,  the  principal  debtor,  of  the  debt  sued 
for;  and  in  case  of  non-payment  by  him,  that  notice  of  such 
demand  and  non-payment  should  have  been  given  in  a  reason- 
able time  to  the  defendants;  and  in  failure  of  such  proof^  the 
defendants  are  m  law  discharged. 
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6.  That  the  promissory  notes,  drawn  by  C.  Harhig,  the 
principal  debtor,  and  indorsed  by  Daniel  Greenleaf,  and  received 
by  the  plaintiffs  on  the  1st  of  May  1829,  as  expressed  in  the 
eaid  receipt  of  that  date  at  the  end  of  their  said  account,  and 
the  discounting  the  same  in  New  Orleans  by  the  plaintiffs  after 
they  had  indorsed  the  same  for  that  purpose,  the'same  being 
discounted  before  they  fell  due,  and  the  receipt  of  the  net  pro- 
ceeds arising  from  the  discounting,  carried  to  the  credit  of 
Chester  Haring's  account  on  the  books  of  the  plaintif&^  was  a 
discharge  of  the  guarantors  on  said  guarantee,  provided  the 
debt  now  sued  for  was  incliided  in  the  sum  lotd  of  said  ac- 
count, on  account  of  which  said  promissory  notes  were  taken 
and  receipted  for. 

6.  That  if  the  said  notes,  mentioned  in  said  receipt,  were 
received  as  conditional  payments  of  said  debt,  the  defendants 
are  discharged,  unless  it  be  proved  that  due  diligence  has  been 
used  to  recover  the^  amount  called  for  by  said  notes  fpom  the 
individuals  responsible  thereon,  and  that  the  same  could  not 
be  obiained. 

7.  That  the  plaintiffs,  by  accepting  said  notes  on  account  of 
said  debt,  from  C.  Haring,  the  principcd  debtor,  with  D.  Green- 
leaf  as  indorser,  on  account  of  said  debt,  the  same  being  at 
that  time  due,  and  receiving  the  money  on  the  same  by  dis- 
counting them,  and  the  passing  said  notes  away  by  indorse- 
ment, could  not  have  sued  Haring  for  the  original  debt,  befoi-e 
said  notes  fell  due,  dishonoured  and  returned  to  the  plaintifis; 
and  that,  therefore,  they  by  their  own  act  placed  it  out  of  their 
power  to  proceed  against  said  Haring,  to  recover  said  debt, 
before  said  notes  fell  due  and  were  returned  to  the  plaintifis^ 
which,  in  law,  discharge  the  guarantors. 

There  was  another  exception,  but  it  was  withdrawn  from  the 
cause  by  the  defendants;  and  that,  as  well  as  another  respect- 
ing the  refusal  of  the  court  to  sign  the  bill  of  exceptions,  with- 
out incorporating  in  it  the  evidence  given  at  the  trial,  may  be 
dismissed  without  commentary.  It  is  proper  to  add,  however, 
that  the  conduct  of  the  court  in  relation  to  the  bill  of  excep- 
tions constitutes  no  just  matter  of  error  revisable  in  this  form  of 
proceeding;  and  if  it  did,  we  sec  no  reason  to  question  the  pro- 
priety of  its  conduct  upon  the  present  occasion.  It  is  mani- 
VoL.  VII.~Q 
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fcstly  proper  for  the  court  to  require  that  all  the  evidence  which 
is  explanatory  of  the  true  points  of  the  exceptions  should  be 
brought  before  the  appellate  court,  to  assist  it  in  forming  a  cor^ 
rect  judgment. 

The  question  involved  in  the  first  instruction  is,  whether  the 
guarantee  contained  in  the  letter  is  a  limited  or  a  continuing 
guarantee;  or,  in  other  words,  whether  it  covered  advance.Sy 
acceptances  and  indorsements,,  in  the  first  instance  to  the 
amount  of  eight  thousand  dollars,  and  tenninated  when  these 
were  discharged;  or  whether  it  covered  successive  advances, 
acceptances  and  indoi-semeuts  made  to  the  same  amount  at 
any  future  times,  toties  quoties,  whenever  the  antecedent  trans- 
actions were  discharged.  Upon  deliberate  consideration,  we 
are  of  opinion,  that  it  is  a  continuing  guaiantee ;  and  we  found 
ourselves  upon  the  language,  and  the  apparent  intent  and 
object  of  the  letter.  Every  instrument  of  this  sort  ought  to 
receive  a  fair  and  reasonable  interpretation,  according  to  the 
true  import  of  its  teims.  It  being  an  engagement  for  the  debt 
of  another,  there  b  certainly  no  reason  for  giving  it  an  ex- 
panded signification,  or  liberal  construction  beyond  the  fair 
import  of  the  terms.  It  was  observed  by  this  court  in  Russell 
V.  Clarke's  Executors,  7  Cranch,  69,  S.  C.  2  Peters's  Cond. 
Rep.  417,  that  '^  the  law  will  subject  a. man,  having  no  inte- 
rest in.  the  transaction,  to  pay  the  debt  of  another  only  when 
his  undertaking  manifests  a  clear  intention  to  buid  himself  for 
that  debt.  Words  of  doubtful  import  ought  not,  it  is  conceived, 
to  receive  that  construction."  On  the  otlier  hand,  as  these 
instruments  are  of  extensive  use  hi  the  commercial  world,  upon 
the  faith  of  which  large  credits  and  advances  arc  made,  care 
should  be  taken  to  hold  the  party  bound  to  the  full  extent  of 
what  appears  to  bo  liis  engagement;  and  for  this  purpose  it 
was  recognized  by  this  court  in  Dnunmoud  v.  Prestman,  12 
Wheat.  Rep.  515,  as  a  rule  in  exi)ounding  tbcm,  that  the 
words  of  the  guarantee  are  to  be  taken  as  strongly  against  the 
guarantor  as  the  sense  will  admit;  Fell  on  Guarantee,  ch.  5, 
p.  129,  &c. :  and  the  same  rule  was  adopted  in  the  king's  bench 
in  Mason  v.  Pritchard,  12  Eost^  Rep.  227. 

If  we  examine  the  language  or  object  of  the  present  letter, 
we  think  it  is  difficult  to  crrcapc  from  the  conclusion,  that  it 
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was  intended,  and  was  understood  by  all  the  parties  as  a  cQn* 
tinning  guarantee.  There  is  no  doubt  that  it  was  so  inter- 
preted by  the  plaintifls.  The  object  is  to  assist  Haring  in 
business:  **our  friend  Mr  Chester  Haring,^  to  assist  him  **in 
business,  may  require  your  aid."  It  was  not  contemplated  to 
be  a  single  transaction,  or  an  unbroken  series  of  transactions 
for  a  limited  period.  The  aid  required  was  to  be  **  from  time 
to  time,  either  by  acceptance  or  indorsement  of  Iiis  paper,  or 
advances  in  cash."  The  very  nature  of  such  negotiations, 
with  reference  to  the  business  of  the  party,  unless  other  con* 
trolling  words  accompanied  them,  would  seem  to  indicate  a 
succession  of  acts  at  ditTerent  periods,  having  no  definite  termi- 
nation,  or  necessary  qonnexion  with  each  other.  The  language 
of  the  letter  then  proceeds:  "in  order  to  save  you  from  harm 
in  so  doing  we  do  hereby  bind  ourselves,  &c.  to  be  responsible 
to  you  at  any  time,  for  a  sum  not  exceeding  eight  thousand 
dollars,  should  the  said  Chester  Haring  fail  so  to  do."  It  is 
difficult  to  satisfy  this  language  witliout  giving  to  the  guaran- 
tee a  continuing  operation.  The  parties  agree  to  be  respon- 
sible at  any  time  for  a  sum  not  exceeding  eight  thousand  doU 
lars;  and  if  so,  is  not  the  natiual,  nay  necessary  import,  that 
the  acceptances,  indorsements  and  advances  are  not  limited  in 
duration;  but  that  wlicnever  made,  and  at  whatever  future 
times,  the  same  responsibility  shall  al.tacli  upon  them,  not  cy- 
ceeding  eight*  tl  ion  sand  dollorsl  Wc  think  that  it  would  be 
difficult  to  give  any  other  interpretation  to  tlie  language;  with- 
out subjecting  mercantile  pajiers  to  refinements  and  subtledes. 
which  would  betray  innocent  men  into  the  most  severe  lobises^ 
by  an  uns\ispccting  confidence  in  them.  That  the  lan{ju*go 
fairly  adinits  of,  if  it  docs  not  absolutely  require  this  coustnio. 
tion,  cannot  be  doul^ted.  If  it  does  so,  it  is  but  common  justice 
that  it  should  receive  this  constniction,  in  favour  of  innoreut 
parties,  who  have  made  acceptances,  indor:?emcnts  and  ad- 
vances upon  the  faith  of  it;  according  to  the  rule  ahead}  staled, 
that  the  words  shall  be  taken  os  stronfifly  against  the  party 
using  them  as  the  sense  will  admit. 

It  is  rare,  tliat  in  cases  of  i(unrantee  tho  Innguage  of  the 
instnunents  is  such  as  to  make  the  decision  upon  ojie  an  exact 
autliority  for  that  of  another      The  whole  words  and  clauses 


Digitized  by  VjOOQIC 


124  SUPREME  COURT. 

[DougUtft  and  othen  t.  Rey noldf  and  others.  ] 
are  to  be  construed  together,  and  that  ^nse  is  to  be  given  to 
each,  which  best  comports  with  the  general  scope  and  Jntent 
of  the  whole.    So  far  as  authorities,  go,  however,  we  think  they 
are  decidedly  in  favour  of  the  interpretation  which  we  have 
adopted^     In  Mason  v.  Pritchard,  12  East's  Rep.  227,  S.  C. 
2  Camp.  436,  the  words  of  the  guarantee  were,  ^*  to  be  respon- 
sible for  any  goods  he  hath  or  may  oupply  my  brother  with  to 
the  amount  of  one  hundred  pounds  ;**  and  the  court  were  of 
opinion  that  it  was  a  continuing  or  standing  guarantee  to  the 
extent  of  one  hundred  pounds,  which  might  at  any  time  be- 
come due  for  goods  supplied  until  the  credit  was  recalled. 
That  case  was  certainly  founded  upon  words  less  expressive 
and  cogent  than  those  of  the  caae  before  us.     In  Merle  v. 
Well%  2  Camp.  Rep.  413,  the  guarantee  was,  '*I  consider 
myself  bound  to  you  for  any  debt  he  (my  brother)  may  con- 
tract for  his  business  as  a  jeweller,  not  exceeding  one  hundred 
pounds,  after  this  date.     Lord  EUenborough  held  it  a  continu- 
ing guarantee  for  any  debt  not  exceeding  one  hundred  pounds, 
which  the  brother  might  from  time  to  time  contract  with  the 
plaintiffs  in  the  way  of  his  business;  and  that  the  guarantee 
was  not  confined  to  one  instance,  but  applied  to  debts  success- 
ively renewed.     The  case  of  Sansom  v.  Bell,  2  Camp.  Rep. 
$9,  before  the  same  learned  judge,  is  to  the  same  effect.     The 
case  of  Barton  v.  Beunet,  3  Camp.  Rep.  220,  was  upon  words 
far  less  stringent.    There  the  guarantee  was,  **  I  hereby  under- 
take and  engage  to  be  answerable  to  the  extent  of  three  hun- 
dred pounds  for  any  tal^low  or  soap  supplied  by  B.  to  F  and  B., 
provided  they  shall  neglect  to  pay  in  due  time."    Lord  Ellen- 
borough  lield  it  a  continuing  guarantee,  principally  upon  the 
force  of  the  word  any;  but  the  case  went  off  upon  another 
point. 

Thec^es  cited  on  the  other  side  are  all  distinguishable. 
Kirby  v.  The  Duke  of  Marlborough,  2  Maule  and  Selw.  18, 
turned  upon  the  ground  that  the  whole  recital  of  the  bond 
showed  Uiat  a  limited  guarantee,  for  advances  to  a  definite 
amount,  when  they  were  made  the  guarantee,  became  functus 
officio.  In  Melville  v.  Hayden,  3  Barn,  and  Aid.  693,  the 
guarantee  was,  "  I  engage  to  guaranty  tlie  payment  of  A.  to 
the  extent  of  sixty  pounds  at  quarterly  account,  bill  two  months. 


Digitized  by  VjOOQIC 


JANUARY  TERM  18SS.  125 

[Dougiifls  and  others  r.  B^nokU  and  othera.] 

for  goods  to  be  purchased  by  him  of  B.  ;**  and  the  court  held, 
that  it  was  not  a  continuing  guarantee,  as  the  words  **  quar- 
terly account''  imported  only  the  first  quarterly  account;  and 
relied  on  the  word  <'  any"  in  Mason  v.  Pritchard,  as  distin- 
guishing that  case  from  the  one  before  them.  The  case  of 
Rogers  v.  Warner,  8  Johns.  Rep.  119,  was  on  a  guarantee  in 
these  words.  '  ^*  If  A.  and  B.,  our  sons,  wish  to  take  goods  of 
you  on  credit,  we  are  willing  to  lend  our  names  as  security  for 
any  amount  they  may  wish;"  and  the  court  held  it  to  be  a 
limited  guarantee  for  a  single  credit.  It  is  observable,  that  here 
no  words  of  continuing  credit,  such  as  **  from  time  to  time,"  or 
^*  at  any  time"  are  used;  so  that  the  whole  language  is  satisfied 
by  one'  transaction.  It  is,  therefore,  strongly  distinguishable 
from  that  before  this  courU 

We  cannot  admit,  therefore,. as  has  been  contended  al'the 
bar,  that  the  courts  have  inclined  to  vary  the  rule  of  construc- 
tion of  instruments  of  this  nature,  and  to  held  them  to,  be 
strictissimi  juris,  as  to  their  intorjNPetation.  And  we  are  well 
satisfied,  that  the  authorities  in  no  degree  interfere  with  the 
construction  which  we  have  given  to  the  terms  of  the  present 
letter.  The  court  below  were,  then,  right  in  refusing  the  first 
instruction. 

The  8ec<md  instruction  insists,  that  to  entitle  the  plaintiffs 
to  recover  on  the  guarantee,  they  must  prove  that  notice  had 
been  given  to  the  defendants  of  that  fact  in  a  reasonable  time 
after  the  guarantee  had  been  accepted.  YHiether  there  was 
not  evidence  before  the  jury  sufficient  to  have  justified  them  in 
drawing  the  conclusion  that  there  was  such  notice,  we  do  not 
inquire.  It  is  sufficient  for  us  to  declare,  that  in  point,  of 
law,  the  instruction  asked  was  correct,  and  ought  to  have  been 
given.  A  party  giving  a  letter  of  guarantee  has  a  right  to 
faiow  whether  it  is  accepted,  and  whether  the  person  to  whom 
it  is  addressed  means  to  give  credit  on  the  footing  of  it,  or  not. 
It  may  be  most  material,  not  only  as  to  his  responsibility,  but 
as  to  future  rights  and  'proceedings.  It  may  regulate,  in  a 
great  measure,  his  course  of  conduct  and  his  exercise  of  vigi- 
lance in  regard  to  the  party  in  whose  service  it  is  given.  Espe- 
cially is  it  important  in  the  case  of  a  continuing  guarantee,  since 
it  may  guide  his  judgment  in  recalling  or  suspending  it. 
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The  third  instruction  insistfl,  that  to  entitle  the  plaintiflb  to 
recover  on  the  guarantee,  they  must  prove  that,  in  a  leasonable 
time  after  they  had  made  advances,  acceptances  or  indorse- 
ments for^Haring  on  the  faith  of  the  guarantee,  they  gave 
notice  to  the  defendants  of  the  amount  and  extent  thereof  If 
this  had  been  the  case  of  a  guarantee  limited  to  a  single  traqg- 
action,  there  is  no  doubt  that  it  would  have  been  the  duty  of 
the  plaintiffs  to  have  given  notice  of  the  advances,  acceptances 
or  indorsements  made  to  Haring,  within  a  reasonable  time  after 
they  were  made.  But  this  being  a  continuing  guarantee,  in 
which  the  parties  contemplated  a  series  of  transactions,  and  as 
soon  as  the  defendants  had  received  notice  of  the  acceptance, 
they  must  necessarily  have  understood  that  there  would  be 
successive  advances,  acceptances  and  indorsements,  which 
would  be  renewed  and  discharged  from  time  to  time,  we  can- 
not per  eive  any  ground  of  principle  or  policy,  upon  which  to 
rest  th  doctrine  that  notice  of  each  successive  transaction,  as 
it  airose,  should  be  given.  All  that  could  be  required  would 
be,  that  when  all  the  transactions*  between  the  phintiffii  and 
Haring  under  the  guarantee  were  closed,  notice  <rf' the  amount 
for  which  the  guarantors  were  held  responsible,  should,  within 
a  reasonable  time  afterwards,  be  communicated  to  them.  And 
if  the  instruction  had  asked  nothing  more  than  this,  we  are  of 
opinion,  upon  principle,  as  well  as  upon  the  authority  of  Russ- 
ell V.  Clarke's  Executors,  7  Cranch,  69,  S.  Q.  2  Peters's 
Cond.  Rep.  417;  and  Edmondston  v.  Drake,  6  Peters's  Rep. 
6S4,  that  it  ought  to  have  been  given.  Oxley  v.  Young,  2  H. 
BL  613;  Peef  v.  Tatlock,  1  Bos.  and  Pull.  419.  But  it  goes 
mu^h  fiirther,  and  requires,  in  the  case  of  a  continuing  guaran- 
tee, that  every  successive  transaction  under  it  should  be  com- 
municated from  time  to  time.  No  case  has  been  cited  which 
justifies  such  a  doctrine,  and  we  can  perceive  no  princii^e  of 
law  ^hich  requires  it  The  instruction  was  therefore  properly 
refused. 

The  fourth  instruction  insists,  that  a  demand  of  payment 
should  have  been  made  of  Haring,  and,  in  case  of  non-payment 
by  him,  that,  notice  of  such  demand  and  non-payment  should 
have  been  given  in  a  reasonable  time  to  the  defendants,  other- 
wise the  defendants  would  be  discharged  from  their  guaiantee. 
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We  are  of  opinion  that  this  instruction  ought  to  have  been 
been  given.  By  the  very  terms  of  this  guarantee,  as  well  as 
by  the  general  principles  of  law,  the  guarantors  are  only  col- 
laterally liable  upon  the  jfoilure  of  the  principal  debtor  to  pay 
the  debt.  A  demand  upon  him,  and  a  failure  on  his  part  to 
perform  his  engagements  are  indispensable  to  constitute  a  casus 
foederis.  The  creditors  are  not  indeed  bound  to  institute  any 
legal  proceedings  against  the  debtor,  but  thoy  are  required  to 
use  reasonable  dfligence  to  make  demand,  and  to  give  notice 
of  the  non-payment.  The  guarantors  are  not  to  be  held  to 
any  length  of  indulgence  of  credit  which  the  creditors  may 
choose;  but  have  a  right  to  insist  that  the  risk  of  their  respon- 
sibility shall  be  fixed.  And  terminated  within  a  reasonable  time 
after  the  debt  has  become  due  (a) .  The  case  of  Allen  v.  Right- 
mere,  20  Johns.  Rep.  865,  is  distinguishable.  There  the  note 
was  payable  to  the  defendant  hin^lf  or  order,  at  a  future  day, 
and  he  indorsed  it  with  a  special  guarantee  of  its  due  payment ; 
and  the  court  held  his  engagement  absolute,  and  not  condi- 
tional. 

The  fifth  instruction  insists  that  the  promissory  notes  men- 
tioned in  the  receipt  of  the  Ut  of  May  1829,  when  discounted, 
and  the  proceeds  carried  to  the  account  of  Haring,  operated  a 
discharge  of  the  guarantors,  provided  the  debt  sued  for  was 
included  in  the  sum  total  of  the  account  for  which  those  notes 
were'received.  We  think  that  the  court  were  not  bound  under 
the  circumstances  to  give  this  instruction.  It  proceeds  upon 
the  ground,  that  the  notes  were  necessarily  received  as  an 
absolute  pa]rment,  a  fact  which  the  court  had  no  right  to 
assume,  and  that,  by  indorsing  the  notes  and  procuring  the 
same  to  be  discoijnted  and  credited  in  the  account,  the  guaran- 
tee was,  per  se,  discharged.  This  is  not  correct  in  point  of 
law;  for  if  the  plaintiffs,  by  their  indorsements,  were  compel- 
lable to  pay,  and  did  afterwards  pay  the  notes  upon  their  disr 
honom'  by  the  maker,  and  these  notes  fell  within  the  scope  of 
the  guarantee,  they  mi^t,  without  question,  recover  the 
amount  from  the  guarantors. 

(a)  See  on  this  subject  Mr  Wheaton's  note  to  Lanuase  V.  Barker,  3  Wheat 
Hep.  154, 155. 
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The  sixth  instruction  asserts,  that  if  the  notes  mentioned  in 
.the  receipt,  were  received  as  conditional  payments  of  the  said 
debt,  the  defendants  are  discharged,  unless  it  is  proved  that 
due  diligence  hltd  been  used  to  recover  the  amount  of  them 
from  the  individuals,  responsible  thereon,  and  that  the  same 
could  not  be  obtained.     If,  by  the  word  ^  recover,"  were  here 
intended  a  recovery  by  a  suit  at  law,  the  proposition  could  not 
be  maintained    Btit  if,  as  we  suppose,  it  is  used  in  the  sense 
of  cdl^ct  or  obtain;  its  correctness,  as  a  general  proposition  in 
cases  of  conditional  payments  of  debts  by  notes,  is  admitted. 
He  who  receives  any  note  upon  which  third  persons  are  re- 
sponsible, as  a  ccmditional  payment  of  a  debt  due  to  himself  is 
bound  to  use  due  diligence  to  collect  it  of  the  parties  thereto 
at  maturity,  otherwise  by  his  laches  the  debt  will  be  dis- 
charged.    The  difficulty  is  in  applying  the  doctrine  to  the 
circumstances  of  the  present  case  in  the  actual  form  in  which 
it  is  propounded  in  the  instruction.     It  assumes,  as  matter  of 
fact,  what  the  court  cannot  intend,  that  the  notes  were  re- 
ceived as  conditional  payment.     It  does  not  asseit  what  the 
debt  is  to  which  it  alludes;  though  it  probably  refers  to  the 
debt  stated  in  the  account  connected  with  the  receipt.    Now, 
that  account  is  not  in  terms  sued  for;   but  certain  drafts 
amounting  to  eight  thousand  dollars,  accepted  and  indorsed, 
and  paid  by  the  plaintrOb :  and  whether  they  were  included  in 
the  account  or  not,  was  matter  of  evidence  and  not  matter  of 
law.    Although  then  the  instruction  asserted  a  proposition 
generally  true  in  p<Hnt  of  law,  it  is  not  clear,  that,  in  the  very 
terms  in  which  it  is  propounded,  with,  reference  to  the  case  in 
judgment,  the  court  were  bound  to  give  it,  since  it  involved 
matters  of  fact. 

The  seventh  instruction  is  open  to  a  similar  objection.  It 
manifestly  assumes,  as  its  basis,  general  questions  of  fact, 
upon  which  the  court  had  no  right  to  pronounce  judgmsnt. 
It  also  supposes  that  the  debt  sued  for  is  wholly  conjSned  to 
the  account,  and  that  the  notes  referred  to  we're  not  within  the 
scope  of  the  guarantee,  and,  if  paid  by  the  plaintiffi,  could  not 
be  recovered  by  the  defendants;  which  is  far  from  being  ad- 
mitted. Indeed,  this,  and  several  of  thepreceding  instructions 
proceed  upon  th^  ground,  that  the  guarantee  was  a  limited 
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and  not  a  continuing  guarantee,  which  construction  has  been 
already  overturned. 

Upon  the  whole,  we  are  of  opinion  that  the  court  below 
erred  in  refusing  the  secoild  and  fourth  instructions  prayed  by 
the  defendants,  and  that  for  these  errors  the  judgment  must 
be  reversed,  and  the  cause  remanded  to  the  district  court  of 
Mississippi  with  directions  to  award  a  venire  facias  de  novo. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  district  court  of  the  United  States  for  the  district 
of  Mississippi,  and  was  argued  by  counsel:  on  consideration 
whereof,  it  is  the  opinion  of  this  court  that  the  court  below 
erred  in  refusing  the  second  and  fourth  instructions  prayed  by 
the  defendants,  and  that  for  these  errors  the  judgment  must  be 
reversed.  Whereupon,  it  is  adjudged  and  ordered  by  this 
court,  that  the  judgment  of  the  said  district  court  in  this  cause 
be,  and  the  same  is  hereby  reversed,  and  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  the  said  district  court  With 
directions  to  award  a  venire  facias  de  novo. 


Vol.  Vn.— R 
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Htppoutus  Joseph  Augustine  Estho  et  al.  v.  Benjamin 
L.  Lear,  administratoe  op  Thaddeus  Kosciuszko. 

A  case  not  being  properly  prepared  in  the  circuit  court  for.  a  hearing,  the 
decree  was  reversed,,  and  the  cause  remanded,  with  liberty  to  the  plaintiff 
to  amend  his  bill  ' 

AN  appeal  from  the  circuit  court  of  the  United  States  for  the 
district  of  Columbia,  holden  ia  and  for  the  county  of  Wash- 
ington. 

The  case  was  argued  by  Mr  Swann  and  Mr  Sampson,  for 
the  appellants ;  and  by  Mr  Wirt  and  Mr  Dandridge,  for  the 
appellees. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 

The  appellants  had  filed  their  bill  in  the  court  of  the  United 
States  for  the  county  of  Washington,  alleging  themselves  to 
be  the  distributees  and  next  of  kin  of  Thaddeus  Kosciuszko,  de- 
ceased, who  departed  this  hfe  intestate,  as  they  allege,  with 
respect  to  personal  property  in  the  United  States.  The  bill 
charges  that  Thaddeus  Kosciuszko,  being  about  to  leave  Ame- 
rica, deposited  with  Mr  Jefferson  a  paper  writing  purporting  to 
be  a  will  which  was  executed  in  Virginia,  and  is  in  the  follow- 
ing words : . 

**  I,  Thaddeus  Kosciuszko,  being  just  on  my  departure  from 
America,  do  hereby  declare  and  direct,  that,  diould  I  make  no 
other  testamentary  disposition  of  my  property  in  the  United 
States,  I  hereby  authorize  my  friend^  Thomas  Jefferson,  to 
employ  the  whole  thereof  in  purchasing  negroes  from  among 
his  own,  or  any  others,  and  giving  them  liberty  in  my  name, 
in  giving  them  an  education  in  trade  (xr  otherwise,  and  in  hav- 
ing them  instructed  for  their  new  condition  in  the  duties  of 
morality,  which  may  make  them  good  neighbours,  good  frithers 
or  mothers,  husbands  or  wives,  in  their  duty  as  citizens^  teach- 
ing them  to  be  defenders  of  their  Uberty  and  country,  and  of 
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the  good  order  of  society,  and  in  whatsoever  may  make  them 
hapiyy  and  useful;  and  I  make  the  said  Thomas  Jefferson 
executor  of  this. 

^*  T.  EosciuszKO. 

After  the  testator's  death,  Mr  Jefferson  proved  the  will  in 
the  county  c^itrt  of  Albemarle,  but  renounced  the  ex^cutorshipt 
Letters  of  administrati<Ni  have  since  been  granted  on  it  in  the 
county  of  Washington  in  this  district,  to  Benjamin  L.  Lear, 
who  is  in  possession  of  the  fund  which  is  referred  to  in  the  pa- 
per writing.  The  plaintifis  contend  that  this  paper  writing  is 
not  a  wiQ;  or  if  a  will,  cannot  have  effect^  the  bequest  con- 
tained in  it  being  one  which  the  law  will  not  sustain.  They 
therefore  contend  that,  this  will  being  void  and  inoperative, 
they,  as  the  next  of  kin,  are  entitled  to  this  fund,  there  being 
no  creditors  to  claim. 

The  answer  insists  on  the  validity  of  the  will,  and  that  the 
defendant  is  ready  to  carry  the  trust  into  execution. 

Before  the  court  can  decide  the  intricate  questions  which 
grow  out  of  tl^is  will,  we  think  it  necessary  to  possess  some  in- 
formation which  the  record  does  not  give. 

The  domicil  of  ^neral  Koeciuszko  is  not  stated.  He  was  a 
native  of  Poland,  and  died  in  Switzerland.  Whether  he  was 
doniiciliated  in  Switzerland  or  not  does  not  appear.  The  law 
of  domicil,  with  respect  to  wills  in  cases  of  testacy,  or  regulat- 
ing distribution  in  cases  of  intestacy,  may  be  material. 

It  also  appears  that  the  testator  made  a  will  in  Europe. 
From  the  manner  in  which  the  subject  is  mentioned,  we  pre- 
sume that  this  makes  no  disposition  of  his  property  in  the 
United  States ;  but,  since  we  are  informed  of  its  existence,  it 
.  would  be  desirable  to  see.  it. 

We  do  not  think  the  case  property  prepared  for  decision ; 
and  therefore  direct  that  the  decree  be  reversed  and  the  cause 
remanded,  with  liberty  to  the  plaintiff  to  amend  his  bfll. 
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The  United  States  v.  Abel  TrnNBR. 

Indictment  in  the  circuit  court  of  North  Carolina  for  the  forgery  of»  and  an 
attempt  to  pasa^  &c.  a  certain  paper  writing  in  imitation  o(  and  purport- 
ing to  be  a  bill  or  note  issued  by  the  president,  directors  and  company  of 
the  Bank  of  the  United  States,  founded  on  the  dghteenth  section  of  the 
act  of  1816,  estoblishing  the  Bank  of  the  United  States.  The  note  was 
signed  with  the  name  of  John  Huske,  who  had  not  been  at  any  time  pre- 
sident of  the  Bank  of  the  United  States,  but  who,  at  the  time  of  the  date 
of  the  counterfeit,  was  the  president  of  the  office  of  discount  at  Fayette- 
yille;  and  was  countersigned  by  the  name  of  John^.  Sandford,  who  at 
no  time  was  cashier  of  the  mother  bank,  but  was  at  the  said  date  cashier 
of  the  said  office  of  discount  and  deposit.  Held,  that  this  was  an  offence 
within  the  provisions  of  the  law. 

It  is  clear  that  the  policy  of  the  act  extends  tp  the  case.  The  object 
is  to  guard  the  public  from  false  and  counterfeit  paper,  purporting 
on  its  iace  to  be  issued  by  the  bank.  It  could  not  be  presumed  that 
persons  in  general  could  be  cognizant  of  the  fact  who,  at  particular  pe- 
riods, wer  i  the  president  and  cashier  of  the  bank.  They  were  officers 
liable  to  I  e  removed  at  the  pleasure  of  the  directors,  and  the  times  of 
their  appointment  or  removal,  or  even  their  names,  could  not  ordinarily 
be  within  the  knowledge  of  the  body  of  the  citizens.  The  public  mis- 
chief would  be  equally  great,  whedier'  the  names  were  those  of  the 
genuine  officers,  or  of  fictitious  or  unauthorized  persona,  and  otdinaiy 
diligence  would  not  protect  them  against  impoution. 

ON  a  certificate  of  division  from  the  circuit  court  of  the  United 
States  for  the  district  of  North  Carolina. 

The  defendant,  Abel  Turner,  was  indicted  at  May  term 
1832,  in  the  circuit  court,  under  the  eighteenth  section  of  the 
«ct,  incorporating  the  Bank  of  the  United  States,  passed  in 
April  1816. 

The  indictment  contained  four  counts. 

The  first  count  charged  the  defendant  with  having  forged 
and  counterfeited  a  biU  or  note  iusued  by  the  <M:ders  of  the 
president,  directors  and  company  of  the  Bank  of  the  United 
States,  the  teiior  of  which  said  fklse,  forged  and  counterfeited 
paper  writing  is  as  follows,  to  wit,  "  the  president,  directors 
and  company  of  the  Bank  of  the  United  States  promise  to  pay 
iwentv  dollars*  on  demand,  at  their  office  of  discount  and  de« 
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Ipneit,  in  Fayetteville,  to  the  order  of  D.  Anderson,  cashier 
thereof,  Philadelphia,  the  4th  of  July  1837,  John  W.  Sand- 
ford,  cashier,  John  Huske,  president,"  with  intent  to  defraud  the 
president,  dkectors  and  companyof  the  Bank  of  ^^^  United 
States,  against  the  form  of  the  act  of  congress,  &c. 

The  second  count  charged  the  defendant  with  an  attempt  to 
pass  the  said  note,  describing  it  in  the  same  form,  knowing  it  to 
be  forged,  with  intent  to  defraud  the  Bank  of  the  United  States; 

The  third  count  charged  the  offence  of  passing,  uttering  and 
publishing  the  same  note,  with  intent  to  defraud  the  bank. 

The  fourth  and  fifth  counts  charged  the  defendant  with  an 
attempt  to  pass,  and  with  having  passed  the  note  to  one  Elliott, 
with  intent  to  defraud  him.  The  note  was  described  in  these 
counts  in  the  same  form  and  terms  as  in  the  first  count 

The  jury  found  the  defendant  guilty  on  the  fourth  and  fifth 
counts,  and  not  guilty  as  to  the  residue. 

Upon  the  trial  of  the  cause  it  occurred  as  a  question,  whether 
the  attempt  lo  pass  the  counterfeit  bill,  in  the  indictment  men- 
tioiici,  knowing  the  same  to  be  coimterfeit,  the  said  bill  being 
signed  with  the  name  of  John  Huske,  who  had  not,  at  any 
time,  been  president  of  the  Bank  of  the  United  States,  but  at 
the  timie  of  the  date  of  the  said  counterfeit  bill  was  the  presi- 
dent of  the  o£Eice  of  discount  and  deposit  of  the  Bank  of  the 
United  States  at  Fayetteville,  and  countersigned  with  the 
name  of  John  W.  Sandford,  who  at  no  time  was  cashier  of  the 
Bank  of  the  United  States,  but  was,  at  the  date  aforesaid;  cash^* 
ier  of  the  said  office  of  discount  and  deposit,  was  an  ofiknce 
within  the  provisions  of  the  act  entitled  an  act  to  incorporate 
the  subscribers  to  the  Bank  of  the  United  States:  upon  which 
question,  the  judges,  being  divided  in  opinion,  ordered  that  the 
same  should  be  certified  to  the  supreme  court  of  the  United  • 
States  for  the  opinion  of  that  court. 

The  case  was  argued  by  tlie  attorney-general,  for  the  Uni- 
ted States  ;  no  connsei  appeared  for  the  defendant. 

The  attorncy-geneial  stated  that  the  nolo  dcBcril^ed  in  the 
iiidiclinent,  wiw  in  all  rcsi)cctH  the  same  as  a  note  of  the  mo- 
ther bank,  excepting  the  signatures  of  the  presiilent  and  cash- 
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ier  <tf  the  tMtnk.  Instead  of  those  sig&aturesy.the  names  of  the 
president  and  cashier  of  the  branch  bank  at  FayelteYille  were 
affixed  to  the  note.  The  question  is,  whether  this  bill  came 
within  the  description  in  the  eighteenth  section  of  the  act  in- 
corporating the  bank,  which  punishes  the  oflence  charged  as 
counterfeiting  a  bill  or  note  issued  by  order  of  the  bank.  The 
question  turns  upon  the  interpretation  of  the  word  *^  purport" 
in  the  section.  If  the  paper  purports  to  be  a  bill  or  note  of  the 
bank  it  is  enough ;  although  it  may  not  be  signed  by  the  proper 
officers  of  the  bank. 

The  cases  which  have  been  decided  in  England  fully  main- 
tain tins  position.  They  are  found  in  2  Russell  on  Crimes, 
SS8,  340,  342,  344,  345,  346,  363,  365,  366,  456,  470,  471 ; 
and  in  10  PetersdoiPs  Abridg.  55,  56. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  cause  comes  before  the  court  upon  a  certificate  of  divi- 
sion of  opinion  of  the  judges  of  the  circuit  court  for  the  district 
of  North  Carolina.  The  defendant,  Abel  Turner,  was  indict- 
ed for  the  forgery  of,  and  an  attempt  to  pass,  &c.  a  certain 
paper  writing  in  imitation  of,  and  purporting  to  be  a  bill  or 
note  issued  by  the  president,  directors  and  company  of  the 
Bank  of  the  United  States.  The  indictment  contained  several 
counts,  all  founded  upon  the  eighteenth  section  of  the  act  of 
the  10th  of  April  1816,  ch.  44,  establishing  the  Bank  of  the 
United  States.  Upon*  the  trial  of  the  cause  it  occurred  as  a 
question,  whether  the  ^attempt  to  pass  the  counterfeit  bill  in 
the  indictment  mentioned,  knowing  the  same  to  be  coimterfeit, 
the  said  bill  being  signed  with  the  name  of  John  Huske,  who 
had  not  at  any  time  been  president  of  the  Bank  of  the  United 
States,  but  at  the  time  of  the  date  of  the  said  counterfeit  bill 
was  the  president  of  the  office  of  discount  and  deposit  of  the 
Bank  of  the  United  States  at  Fayctteville,  and  countersigned 
by  the  name  of  John  W.  Sandford,  who  at  no  time  was  cashier 
of  the  Bank  of  the  United  States,  but  was,  at  the  date  afore- 
said, cashier  of  the  said  office  of  discount  and  deposit.,  was  an 
offence  within  the  provisions  of  the  act.  Upon  this  guestion 
Ihe  court,  being  flivided  in  opinion,  ordered  the  same  to  be  cer- 
tified to  ihi.Q  ronrt. 
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The  bill  or  note  itself  is  not  set  forth  in  haec  verba,  except 
m  the  count  on  which  the  question  arose,  and  which  charges 
that  the  defendant^  with  force  and  arms,  &c.  *'  feloniously  did 
attempt  to  pass  to  one  S.  E.  as  and  for  a  true  and  good  bill  or 
note,  a  certain  false,  forged  and  counterfeit  paper  writing,  the 
tenor  of  which,  &c.  is  as  follows,  Uhe  president,  directors  and 
company  of  the  Bank  of  the  United  States  promise  to  p&y 
twenty  dollars  on  demand,  at  their  office  of  discount  and  depo- 
sit in  Fayetteville,  to  the  order  of  D.  Anderson,  cashier  thereof, 
Philadelphia,  the  4th  of  July  1827,  John  W.  Sandford,  cashier, 
John  Huske,  president,'  with  intent  to  defraud  the  president, 
directors  and  company  of  the  Bank  of  the  United  States."  The 
bill  therefore  purports  on  its  face  to  be  signed  by  persons  who 
are  respectively  president  and  cashier  of  the  bank. 

One  of  the  fundamental  articles  of  the  charter  (sect.  11, 
art.  12)  declares  that  the  bills  and  notes  which  may  be  issued 
by  order  of  tlie  corporation,  signed  by  the  president  and  coun- 
tersigned by  the  cashier,  promising  the  payment  of  money  to 
any  person  or  persons,  his,  her  or  their  order,  or  to  bearer,  shall 
be  binding  and  obligatory  on  the  s€ime.  So  that 'the  present 
counterfeit  bill  purports  to  be  signed  by  officers,  who  were 
the  proper  officers  to  sign  the  genuine  bills  of  the  bank. 

The  persons  named  in  the  counterfeit  bill  not  being  in  fact 
the  president  and  cashier,  although  so  called ;  the  question 
arises,  whether  the  party  is  liable  t6  indictment  for  an  attempt 
to  pass  it,  under  the  eighteenth  section  of  the  act  of  1816. 

We  are  of  opinion,  that  he  is,  within  the  words  and  true 
intent  and  meaning  of  the-  act.  The  words  of  the  act  are,  **  if 
any  person  shall  falsely  make,  &c.,  or  cause  or  procure  to  be 
falsely  made,  &c.,  or  willingly  aid  or  assist  in  falsely  making, 
&c.,  any  bill  or  note  in  imitation  of,  or  purporting  to  be  a  bill 
or  note  issued  by  order  of  the  president,  directors  kni  company 
of  the  said  bank,  &c.  j(c. ;  or  shall  pass,  utter  or  publish,  or 
attempt  to  pass,  utter  or  publish  as  true  any  false,  &c.  bill  or 
note,  purporting  to  be  a  bill  cr  note,  issued  by  the  order  of  the 
president,  directors  and  company  of  the  said  bank,  &c.,  know- 
ing the  same  to  be  falsely  forged  or  counterfeited,  &c.,  every 
such  person,  &c.  &c."  The  case,  therefore,  falls  directly 
within  the  terms  of  the  -act.     It  is  an  attempt  to  pass  a  false 
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bill  or  note  as  true,  purporting  to  be  a  bill  or  note  issued  by 
the  order  of  the  president,  directors  and  company;  for  the 
word  ^*  purport*'  imports  what  appears  on  the  face  of  th6  in- 
strument. Jones's  Case,  Douglas,  802;  2  Rus&.il  on  Crimes, 
b.  4,  ch.  82,  sec.  1,  p.  845,  846,  2d  edition;  Id.  863  to  867. 
The  preceding  clause  of  the  section  very  clearly  shows  this  to 
be  the  sense  of  the  word  in  this  connexion/  It  is  there  said, 
if  any  person  shall  falsely  make,  &c.  any  bill  ^^m  hmtation  of 
or  purpartb^  to  be  a  bill/*  &c.  where  the  words  *^in  imitation 
oP  properly  refer  to  counterfeiting  a  genuine  bill,  made  by  the 
proper,  authorized  officers  of  the  bank;  and  the  words  "  or  pur- 
porting to  be,"  properly  refer. to  a' counterfeit  bill,  which  on  its 
£Bice  appears  to  be  signed  by  the  proper  officers.  In  the  view 
of  the  act  then,  it  is  wholly  immaterial  whether  the  bill  at- 
tempted Ur  be  passed  be  Agned  in  the  name  of  real  or  fictitious 
persons,  or  whether  it  would,  if  genuine,  be  binding  on  the 
bank  or  not. 

And  it  is  equally  clear,  that  the  policy  of  the  act  extends  to 
the  case.  The  object  is  to  guard  the  public  from  false  and 
counterfeit  paper,  purporting  on  its  face  to  be  issued  by  the 
bank.  It  could  not  be  presumed  that  persons  in  general  would 
be  cognizant  of  the  fact,  who  at  particular  periods  were  the 
president  and  cashier  of  the  bank.  They  were  officers  liable 
to  be  removed  at  the  pleasure  of  the  directors;  and  the  times 
of  their  appointment  or  removal,  or  even  their  names,  could 
not  ordinarily  be  within  the  knowledge  of  the  body  of  the  citi- 
zens. Tlie  public  mischief  would  be  equally  great,  whether 
the  names  were  those  of  the  genuine  officers,  or  of  fictitious  or 
unauthorized  persons;  and  ordinary  diligence <^ould  not  protect 
them  against  imposition.  2  East's  P.  C.  ch.  19,  sec.  44,  p.  950; 
2  Russell  on  Crimes,  b.  4,  ch.  32,  sec.  1,  p.  841,  2d  edition. 

Upon  examining  the  English  authorities  upon  the  subject  of 
forgery  and  the  utterance  of  comiterfeit  paper,  they  appear  to 
us  fully  to  justify  and  support  a  similar  doctrine.  It  is,  for 
instance,  clearly  settled, that  the  making  of  a  false  instrument, 
which  is  the  subject  of  forgery,  with  a  fraudulent  intent, 
although  in  the  name  of  a*  non-existing  person,  is  as  much  a 
forgery  a$  if  it  had  been  made  in  the  name  of  a  person  known 
to  exisL  H.nd  to  whom  nedit  was  due      2  Rusf^cU  on  Crimes, 
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b.  4,  ch.  Si,  sec.  1,  2d  edition,  p.  327  to  333,  and  the  cases 
there  cited;  Id.  470, 474;  2  East,  P.  Cr.  ch.  19,  sec.  38,  p.  940. 
Nor  is  it  ma.terial  whether  a  forged  instrument  be  made  insuch 
a  manner,  as  that  if  in  truth  it  were  such  as  it  is  counterfeited 
for,  it  would  be  of  validity  or  not  This  was  decided  as  long 
ago  as  Deakins's  case,  1  Siderf.  Rep.  142;  1  Hawk.  PI.  Cr.  ch. 
70,  sec.  7;  2  East,  P.  C.  ch.  19,  sec.  43,  p.  948.  Nor  is  it  any 
answer  to  the  charge  of  forgery,  that  the  instrument  is  not 
available,  by  reason  of  some  collateral  objection  not  appearing 
upon  the  £Ace  of  it  2  Russell  on  Crimes,  b.  4,  ch.  32,  sec.  1, 
2d  tdkkm,  p.  8t7  to  341 ,  Id.  470  to  474. 

So  that  upoB  th»  words  and  policy  of  the  act  itself,  as  well 
as  upon  the  fqpting  of  authority,  we  are  of  opinion,  that  the 
offence  stated  in  the  division  of  opinion  is  within  the  act  of 
1816.  And  we  shall  accordingly  certify  this  to  the  circuit 
court 


This  cause  came  <m  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  North  Carolina,  and  on  the  question  and  point  on  which  the 
judges  of  the  said  circuit  court  were  opposed  in  opinion,  and 
which  was  certified  to  this  court  for  its  opinion,  agreeably  to 
the  act  of  congress  in  such  case  made  and  provided,, and  was 
argued  by  counsel:  on  consideration  whereof,  it  is  the  opinion 
of  this  court,  that  the  attempt  to  pass  the  counterfeit  bill  in  the 
indictment  in  the  proceedings  mentioned  urier  the  circum- 
stances iu  the  said  certificate  of  division  of  opinion  mentioned, 
is  an  offence  within  the  provisions  of  the  act  of  congress  stated 
in  the  same  certificate:  whereupon,  it  is  adjudged  and  ordered 
by  the  court,  that  it  be  certified  to  the  said  circuit  court  for  the 
district  of  North  Carolina,  that  the  attempt  to  pass  the  coun- 
terfeit bill  in  the  indictment  in  the  proceedings  mentioned 
under  the  circumstances  in  the  said  certificate  of  division  of 
opinion  mentioned,  is  an  offence  within  the  provisions  of  the  act 
of  congress  stated  in  the  same  certificate. 
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The  United  Statb8>v.  John  B.  Mills. 

he  defendant  wai  indicted  upon  the  twenty4biirlli  leetioo  of  the  a(ec  of 
congress  of  3d  March  1825,  entitled  **  an  act  to  reduce  into  one  the  tere 
nX  Acts  estsblishing  and  reguhHting  the  post  office  departmentf"  tot  ad- 
vising, procuring  and  asnsting  one  Joseph  L  Stnuigfaan,  a  mail  camer» 
to  rob  the  mail;  and  was  found  guilty.  Upon  this  finding,  the  judges  of 
the  circuit  court  of  North  Carolina  were  dirked  in  opinion  on  the  question* 
whether  an  indictment  founded  on  the  statute  for  adrisiiig,  fce.  a  maQ 
carrier  to  rob  the  mail,  ought  to  set  forth  or  aver  that  the  said  canicr  did 
ill  fact  commit  the  offence  of  robbing  the  mail  ?    By  the  court: 

The  answer  to  this,  as  an  abstract  proposition,  must  be  in  the  affinnatiTe. 

•  But  if  tbc  question  Intended  to  be  put  is,  whether  there  most  be  a  dis- 
tinct substantive  averment  of  that  ftct:  it  is  not  necessary.  The  indtet* 
ment  m  this  case  sufficiently  sets  out  that  the  offence  bad  been  oonmiitted 
by  the  mail  carrier. 

The  offence  charged  in  this  indictment  is  a  misdemeanour  where  all  are 
principals;  and  the  doctrine  applicable  tr  principal  and  acccMoy  in  cases 
of  felony,  does  not  apply.  The  offence,  however,  charged  against  the 
defendant  is  secondarjr  in  its  character^  and  there  can  be  no  doubt  that 
it  must  sufficiently  appear  upon  the  indictment^  that  the  offence  alleged 
against  the  chief  actor  had  been  committp.-l. 

ON  a  certificate  of  division  from  the  circuit  court  of  the  United 
States  for  the  diBtxict  of  Noith  Carolina. 

The  defendant  was  indicted  at  the  term  of  November  18SS 
of  the  circuit  court,  for  an  offence  against  the  poet  office 
laws  pasti^d  on  the  2d  of  March  1824,  entitled,  ^'  an  act  to  re- 
duce into  one  act  the  several  acts  establishing  and  regulating 
the  post  office  department." 

The  indictment  contained  two  counts. 

Tlie  first  count  charged  that  the  defendant  did,  ^^alFayette- 
viile,  on  the  1st  June  1832,  procure,  advise  and  assist  Joseph 
I.  Straiighan  to  secrete,  embezzle  and  destroy  a  mail  of  letters^ 
with  which  the  .said  Joseph  I.  Straughnn  was  entrusted,  and 
which  had  come  to  liis  possession,  and  was  intended  to  be  con- 
veyed by  post  from  Pituborough,  in  the  district  aforesaid,  to 
Fayetteville,  also  in  said  district,  containing  bank  notes ;  the 
said  Joseph  I.  Btraughan  being,  at  the  time  of  sucb  procuring, 
advising  and  assisting,  tbf  n  find  there  a  person  employed  in 
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one  of  the.  departments  of  the  poet  oflSce  establishment,  to  wit, 
a  carrier  of  the  mail  of  the  United  States  from  Pittsborough 
aforesaid  to  Fayetteville  aforesaid,  contrary  to  the  form  of  the 
act  of  congress,"  &c« 

The  second  count  was  in  the  following  words :  that  the  ae- 
fendant  **did  procure,  advise  and  assist  Joseph  I.  Straughan  to 
secrete,  embezzle  and  destroy  a  letter  addressed  by  Joseph 
Small  to  Joseph  Bak^r,  with  which  the  said  Joseph  I.  Stmugh- 
an  was  entniisted,  and  which  came  to  his  possession,  and  was 
intended  to  be  conveyed  by  post  from  Pittsborough,  m  the  dis- 
trict af(xesaid,  to  Fayettr  /ille,  aforesaid,  containing  sundry 
bank  notes,  amounting,  in  the  whole,  to  sixty  dollars,  of  a  dis- 
crimination to  the  jurors  aforesaid  unknown,  and  of  the  issue 
of  a  bank  to  the  said  jurors  also  unknown;  the  said  Joseph  I. 
Straughan  being,  at  the  time  of  such  procuring,  advising  and 
assisting,  then  and  there  a  person  employed  in  one  of  the  de- 
partments of  the  post  office  establishment,  to  wit,  a  carrier  of 
the  maO  oi  the  United  States  from  Pittsborough  aforesaid  to 
Fajretteville  aforesaid,  contrary  to  the  form  of  the  act  of  con- 
gress," &c. 

The  jury  found  the  defendant  guilty  on  both  counts ;  and  a 
motion  was  made  in  arrest  of  judgment  on  the  follow:lng 
grounds: 

1.  That  the  indictment  doth  not  aver,  charge,  or  in  any 
mfmner  show,  tliat  the  snjd  Joseph  I.  Straughan  did  commit 
the  ofience  which  this  defendant  is  alleged  to  have  procured 
and  advised  and  assisted  him  to  commit. 

8.  That  the  said  indictment  is,  in  other  respects,  uncertain, 
insufficient,  informal  and  defective,  and  will,  in  no  sort,  war- 
rant any  judgment  upon  the  said  verdict. 

Upon  this  motion  the  following  certificate  of  division  was 
given: 

''The  defendant ^as  indicted  upon  the  twenty-fourth  sec- 
tion of  the  act  of  congress  approved  the  2d  of  March  1825, 
entitled  an  act  to  reduce  into  one  the  several  acts  establishing 
and  regulating  the  poet  office  department,  for  advising,  pro- 
curing and  assisting  one  Joseph  I.  Strausrlmn,  mail  carrier,  to 
rob  ihe  maS,  and  being  found  guilty,  Hiibniitted  a  motion  in 
arrest  of  judgment ;  one  reason  in  support  of  which  motion 
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was,  that  the  indictment  did  not  sufficiently  show  any  oflfence 
against  the  said  act,  because  the  same  did  not  directly  charge^ 
or  otherwise  aver,  that  the  said  Josejdi  I.  Straughan  did  actu- 
ally rob  the  mail,  and,  i:qpon  argument,  the  judges  were  op- 
posed in  opinion  upon  th  ^^estion,  to  wit :  whether  an  indict- 
ment, grounded  upon  the  saku  statute,  for  advising,  &c.  a  mail 
carrier  to  rob  the  mail  ought  to  set  forth  or  aver  that  the  said 
carrier  did,  in  fact,  commit  the  offence  of  robbing  the  mail, 
and,  therefore,  the  judges  directed  the  same  to  be  certified  to 
the  supreme  court. 

The  case  was  argued  for  the  United  States  by  the  attorney- 
general,  Mr  Taney ;  no  counsel  appeared  for  the  defendant. . 

He  stated  that  the  charge,  so  far  as  it  is  material  to  the 
question  submitted  to  the  court  in  the  certificate  of  division,  is 
contained  in  the  first  count;  **  that  the  defendant  did  procure, 
advise  and  assist"  the  mail  carper  to  secrete,  embezzle  and 
destroy  the  mail  of  the  United  States.  In  neither  count  is 
there  an  averment  that  the  offence  of  secreting,  embezzling  or 
destroying  the  mail  was  actually  Committed. 

But  as  the  offence  charged  is  a  misdemeanour,  all  are  princi- 
pals; and  the  law  which  requires  that  before  the  accessary  can 
be  convicted,  the  principal  must  be  proved  to  have  been  guilty, 
and  the  oflence  to  have  been  committed,  do^  not  apply.  As 
this  is  a  statute  offence,  it  is  sufficient  to  bring  the  oflbnder 
within  the  ^vords  of  the  law ;  and  it  may  be  urged  that  the 
words  themselves  contain  in  themselves  a  sudicient  averment. 

Upon  the  authority  of  the  decision  of  this  court  in  the  United 
States  V.  Gk)odin,  12  Wheat.  466,  474,  it  is  submitted  that  the 
indictment  may  be  sustained. 

Upon  English  authorities  it  is  sufficient  to  lay  the  offence  in 
the  words  of  the  law.  2  East's  PL  Cr.  781 ;  2 -Leach,  Crim. 
Cases,  578 ;  5  T.  R.  SS. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 

The  defendant  was  indicted  in  the  circuit  court  of  the  United 
Stales  for  the  district  of  North  Carolina,  under  the  twenty- 
tburth  section  of  the  act  of  1825,  entitled  "an  act  to  reduce 
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into  one,  the  tseveral  acts  establishing  and  regulating  the  post 
ofSce  department"  (7  Laws  U.  S.  377),  which  declares  **  that 
every  person,  who,  from  and  after  the  passing  of  this  act,  shall 
procure  and  advise,  or  assist  in  the  doing  or  perpetration  of  any 
of  the  acts  or  crimes  by  this  act  forbiden,  shed!  be  subject  to 
the  same  penalties  and  punishments  as  the  j^rsons  are  subject 
to  who  shall  actually  do  or  perpetrate  any  of  the  said  acts  or 
crimes,  according  to  the  provisions  of  this  acf  Upon  the 
trial  the  defendant  was  convicted  of  the  offence  charged  in  the 
indictment,  and  a  motion  was  made  in  arrest  of  judgment, 
upon  which  motion  the  judges  were  opposed  in  opinion,  and 
the  case  comes  here  upon  the  following  certificate: 

^  The  defendant  was  indicted  upon  the  twenty-fourth  sec- 
tion of  the  act  of  congress,  approved  the  3d  of  March  1825, 
entitled  *'an  act  to  reduce  into,  one,  the  several  acts  establish- 
ing and  regulating  the  poet  office  department,"  for  advising, 
procuring  and  assisting  one  Joseph  L  SUraughan,  mail  carrier, 
to  rob  the  mail,  and,  being  found  guilty,  submitted  a  motion  in 
arrest  of  judgment:  one  reason  in  support  of  which  motion  was, 
that  the  indictment  did  not  sufficiently  show  any  offence  against 
the  said  act,  because  the  same  did  not  directly  charge  or  other- 
wise aver,  that  the  said  Joseph  I.  Straughan  did  actually  rob 
the  mail;  and  upon  argument  the  judges  were  opposed  in  opin- 
ion upon  this  question,  to  wit,  whether  an  indictment  groimded 
upon  the  said  statute,  for  advising,  &c.  a  mail  carrier  to  rob 
the  mail,  ought  to  set  forth  or  aver,  that  the  said  carrier  did  in 
fact  commit  the  offence  of  robbing  the  mail,  and  therefore  tne 
judges  directed  the  same  to  be  certified  to  the  supreme  court. 

The  offence  charged  in  this  indictment  is  a  inisdemeanour, 
where  all  are  principals;  and  the  doctrine  applicable  to  principal 
and  accessary  in  cases  of  felony  does  not  apply.  The  offence, 
however,  charged  against  the  defendant,  is  secondary  in  its 
character;  and  there  can  be  no  doubt,  that  it  must  sufficiently 
appear  upon  the  indictment,  that  the  offence  alleged  against 
the  chief  actor  had  in  fiict  been  committed. 

The  first  count  in  the  indictment  alleges  that  the  defendant 
did,  at  the  time  and  place  therein  mentioned,  procure,  advise 
and  assist  Joseph  I.  Straughan  to  secrete,  embezideand  de- 
stroy a  letter  with  which  he,  the  si^d  Joseph  I  Strau^an 
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was  entrusted,  and  which  had  come  to  his  possesskm,  and  was 
intended  to  be  conveyed  by.  post,  &c.,  containing  bank  notes, 
&c.  He,  the  said  Joseph  I.  Straughan,  being  at  the  time  of 
such  procuring,  advising  and  assisting,  a  person  employed  in 
one  of  the  *post  office  establishments,  to  wit,  a  earner  of  the 
mail,  &c.,  contrary  to  the  form  of  the  act  of  congress  in  such 
ease  made  and  provided. 

The  second  count  in  the  indictment  sets  out  the  particular 
letter  secreted,  embezzsled  and  destroyed,  containing  bank 
notes  amounting  to  sixty  dollars. 

The  offence  here  set  out  against  Straughan,  the  mail  carrier, 
is  substantially  in  the  words  of  the  statute,  second  section. 
If  imy  person  employed  in  any  of  the  departments  of  the  post 
office  establishment,  shall  secrete,  embezzle  or  destroy  any 
letter,  packet,  bag,  or  mail  of  letters  with  which  he  shall  be 
entrusted,  or  which  shall  have  come  to  his  possession,  and  is 
intended  to  be  conveyed  by  post,  containing  any  bank  note, 
&c.,  such  person  shall,  on  conviction,  be  imprisoned,  &c. 
.  The  general  rule  is,  that  in  indictments  for  misdemeanours 
created  by  statute,  it  is  sufficient  to  charge  the  offence  in  the 
words,  of  the  statute.  There  is  not  that  technical  nicety  re- 
quired as  to  form,  which  seems  to  have  been  adopted  and 
sanctioned  by  long  practice  in  cases  of  felony,  and  with  respect 
to  some  crimes,  where  particular  words  must  be  used,  and  no 
other  words,  however  synonymous  they  may  seem,  can  be 
substituted.  But  in  all  cases  die  offence  must  be  set  forth 
with  clearness,  and  all  necessary  certainty,  to  apprise  the  ac- 
cused of  the  crime  with  which  he  stands  charged. 

And  we  think  the  present  indictment  contains  such  cer- 
tainty^ and  sufficiently  alleges,  that  the  offence  had,  in  poini 
of  fact,  been  committed  by  Straughan.  It  charges  the  defend- 
ant not  only  with  advising,  but  procuring  and  assisting  Straug- 
han to  secrete  and  embezzle,  &c.  •  This  necessarily  implies 
that  the  act  was  done;  and  is  such  an  averment  or  aUegation, 
as  made  it  necessary  on  the  part  of  the  prosecution  to  prove 
that  the  act  had  been  done. 

The  particular  question  put  in  the  certificate  of  division  is^ 
whether  an  indictment,  grounded  upon  the  said  statute  for  ad- 
vising, &c.  a  mail  carrier  to  rob  the  mail,  ought  to  set  forth  or 
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aver  that  the  said  carrier  did  in  &ct  commit  the  offence  of 
robbing  the  maU.  The  answer  to  this,  as  an  abstract  proposi- 
tion, must  be  in  the  affirmative.  But  if  the  question  intended 
to  be  put  is,  whether  there  must  be  a  distinct,  substantive  and 
independent  averment  of  that  fact,  we  should  say  it  is  not  ne- 
cessary, and  that  the  indictment  in  this  case  sufficiently  sets 
out  that  the  offence  had  been  committed  by  Stiiiaughan,  the 
mail  carrier;  and  that  no  defect  appears  in  the  indictment  for 
which  the  judgment  ought  to  be  arrested. 

A  certificate  to  this  effect  must  accordingly  be  sent  to  the 
circuit  court 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  disHct 
of  North  Carolina,  and  on  the  question  and  point  on  whicl!  :*ie 
judges  of  the  said  circuit  court  were  opposed  in  opinion,  and 
which  was  certified  to  this  court  for  its  opinion,  agreeably  to 
the  act  of  congress  in  such  case  made  and  provided,  and  was 
argued  by  counsel:  on  consideration  whereof  it  is  the  opinion 
of  this  court  that  the  indictment  in  this  case  sufficiently  sets 
out  that  the  ofience  had  been  committed  by  Straughan,  the 
mail  carrier;  and  that  no  distinct,  substantial  and  independent 
averment  of  that  fiBict  was  necessary,  and  that  there  is  no  suffi- 
cient cause  for -arresting  the  judgment:,  whereupon  it  is  ad- 
judged and  ordered  by  this  court,  that  it  be  certified  to  the  said 
circuit  court  that  the  indictment  in  this  case  sufficiently  sets 
out  that  the  offence  had  been  committed  by  Straughan,  the 
mail  carrier,  and  that  no  distinct,  substantial  and  independent 
averment  of  that  f€u^t  was  necessary,  and  that  there  is  no  suffi* 
cient  cause  for  arresting  the  judgment. 


Digitized  by  VjOOQIC 


144  SUPREME  COURT. 


Martin  Pickett's  Heirs,  plaintiffs  in  error  v.  Sahubi. 
Legerwood  et  al. 

The  court  refused  to  quash  a  writ  of  error  on  the  ground  that  die  record 
was  not  filed  with  the  clerk  of  the  court  until  the  month  of  June  1833; 
the  writ  having  been  returnable  to  January  term  1832.  The  defendant 
in  error  might  haye  availed  himielf  of  the  benefit  of  the  twentyiunth 
rule  of  the  court,  which  gave  him  the  right  to  docket  and  diamiaa  tiie 


The  appropriate  uie  of  a  writ  of  error»  coram  Tobia,  is  to  enable  a  court  to 
cornsct  its  own  errors,  those  errors  which  precede  the  rendition  of  the 
judgment  In  practice  the  same  end  is  now  generally  attained  by  mo- 
tion, sustained,  if  the  case  require  it,  by  affidavits;  and  the  latter  mode 
has  superseded  the  former  in  the  British  practice* 

In  thF  circuit  court  for  the  district  of  Kentucky,  a  judgment  in  ftvouT  of 
tne  plaintiff  in  an  ejectment  was  entered  in  1798,  and  no  proceedings  on 
tne  same  until  1830  $  when  the  period  of  the  demise  having  ea^pired,  the 
court,  on  motion,  and  notice  to  one  of  the  defendants,  made  an  order  in- 
serting a  demise  of  fifty  years.  It  having  been  afterwards  shown  to  the 
court  that  the  parties  really  interested  in  the  khd^  when  the  motion  to 
amend  was  nfiade,  had  not  been  noticed  of  Hm  proceeding,  the  court 
insued  a  writ  of  error  coram  vobis,  and  gave  a  judgment  sustainiqg  the 
si^ne,  and  that  the  order  extending  the  demise  should  be  set  aside.  From 
this  judgment  a  writ  of  error  was  prosecuted  to  this  court ;  and  it  was 
held  that  the  judgment  on  the  writ  of  error  coram  vobis^  waf  not  such  a 
judgment  as  could  be  brouiglitup  by  a  writof  enor  Ibr  dedsion  to  this 
court. 

IN  error  to  the  circiiit  court  of  the  United  States  for  the  distiict 
of  Kentucky. 

In  the  circuit  court  of  Kentucky,  at  November  term  1881, 
the  defendants  in  eiror,  Samuel  Legerwood,  Hugh  Boeeberry, 
William  Henderson,  WiUUm  MuheU  and  John  Graves,  filed 
a  petition,  stating  that  in  1 796  a  certain  Martin  Pickett  brought 
his  action  of  ejectment  in  the  district  court  of  the  United  States 
of  the  Kentucky  district,  against  WiUiam  Muhdl  and  Wittiwn 
MaxweU.  That  the  petitioner,  Samuel  Legerwood,  under 
whose  father  and  testator  William  Legerwood,  the  said  de- 
fendants who  were  tenants  claimed,  was,  with  the  said  tenants, 
made  defendant;  and  in  1798  a  judgment  was  obtained  in  the 
said  court  in  favour  of  Pickett,  hut  no  writ  of  possession  was 
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executed  in  fitvour  of  Pickett  The  demise  in  the  declaraticni 
was  laid  at  ten  years,  and  expired  in  1806,  and  remained  dead 
and  inoperative  for  nearly  twenfy-five  years,  when,  befcure  the 
spring  term  of  the  court  in  18S0,  a  notice  was  served  by  the 
attorney  for  the  devisees  of  Martin  Pickett  on  fVUUaim  jkUeh- 
eU^  that  the  court  would  be  moved  to  amend  the  demise  by 
inserting^a  new  one;  and  on  the  sixth  day  of  the  term  he  pro- 
cured an  order  to  be  made,  inserting  a  demise  of  fifty  years, 
without  the  knowledge  of  any  person  interested  in  Uie  said 
land  at  that  time,  which  ex  parte  order  was  not  discovered 
until  one  year  after.  That  a  writ  of  possession  was  then,  at 
the  time  of  filing  the  petition,  in  the  hands  of  the  marshal, 
and  he  was  about  to  take  possession  of  the  said  land. 

The  petition  proceeds  to  set  forth  the  title  under  which 
William  Legerwood,  the  father  of  Samuel  Legerwood,  claimed 
the  land,  against  the  title  set  up  by  Martin  Pickett.  That 
William  Mitchell,  one*' of  the  defendants  in  the  suit,  was  a 
tenant  of  part  of  the  land ;  that  the  tract  of  Legerwood  was, 
several  years  after  the  judgment  in  ejectment,  sold  by  an  exe- 
cution in  favour  of  the  devisees  of  Pickett,  and  was  bought  by 
Thomas  Starke,  to  whom  the  sheriff  conveyed  the  same  ;•  to 
whom  also  William  Mitchell, .  the  said  defendant,  sold  out 
his  interest  in  the  land,  and  moved  away  nearly  one  hundred 
miles  from  the  land ;  and  has  not  for  many  years  been  a  tenant 
of  it  This  fact  is  alleged  to  have  been  well  known  to  the  at- 
torney for  the  devisees  of  Pickett ;  and  that  Mitchell,  having 
no  interest  in  the  same,  gave  no  information  of  the  intended 
motion  to  the  rest  Of  the  petitioners,  who  are  terre  tenants. 
The  petition  proceeds  to  state  sundry  conveyances  and  devises 
of  the  land  under  which  the  parties  to  the  petition  all  became 
owners  or  claimants  of  the  same,  or  possessors  thereof,  before 
the  said  motion  to  amend  the  demise,  and  the  notice  of  the 
9bmd  to  William  Mitchell. 

The  petitioners  Henderson,  Graves  and  Roeeberry  say  they 
are  exclusive  terre  tenants^  and,  as  such,  were  entitled  to  no- 
tice, even  if  the  judgment  was  to  be  revived  by  scire  facias; 
and  that  Mitchell  had  not  been  a  terre  tenamt  for  upwards  of 
ten  or  twelve  years,  and  had  no  interest  therein.  That  Sam- 
uel Legerwood  has  neve!  been  a  terre  tenant,  but  was  entered 
Vol.  VIL— T 
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defendant  for  those  claiming  under  the  title  of  his  deceased 
father,  and  that  Maxwdl  has  abandoned  the  possession,  and 
has  been  dead  for  many  years. 

The  petition  prays  the  court  to  award  a  writ  of  error  coram 
vobis,  to  reverse  and  annul  the  order  extending  the  demise,  and 
to  quash  the  impraiding  writ  of  habere  fiu^ias  possessionem  ;- 
and  for  such  dther  relief  as  the  case  requires. 

The  circuit  court  ordered  an  injunction  to  stay  proceedings 
on  the  habere  facias :  and  on  the  26th  November  18S1  the 
following  judgment  was  entered : 

''The  court  being  now  sufficiently  advised  of  and  concern- 
ing the  premises,  do  consider  that  the  plaintififs  writ  of  error 
coram  vobis,  be  sustained ;  that  the  <Mrder  extending  the  de- 
mise in  the  declaration  of  Beekright,  on  demise  of  Pickett 
against  Mitchell,  &c.  be  set  aside,  and  the  habere  fiu^ias  which 
issued  thereon  be  quashed ;  and  that  the  plaintiflb  recover  ^ 
the  defendants  their  costs  herein  expended.** 

From  this  judgment  the  plaintiffs  in  error,  on  the  tSth  of 
November  1831,  prosecuted  a  writ  of  error  to  this  court  The 
citation  is  dated  of  the  S8th  November  1881,  and  required  the 
defendants  in  error  to  appear  at  the  January  term  1882  of  this 
court 

The  record  brought  up  by  the  writ  of  error.  Was  filed  in  June 
1832. 

Mr  lioughborough,  for  the  defendants  in  error,  moved  to 
quash  the  writ  of  error  on  the  following  grounds. 

1.  Because,  although  the  writ  of  error  was  returnable  to 
January  term  1832  of  this  court,  the  record  was  not  filed  until 
June  1832,  the  term  of  January  1832  having  thus  intervened. 

2.  Because  the  proceedings  of  the  circuit  court  on  the  writ  - 
of  error  coram  vpbis,  were  not  of  such  a  nature  as  to  admit  of 
revision  in  this  court ;  it  being  no  more  than  a  different  form 
or  mode  of  exercising  the  power  the  circuit  court  had  over  its 
acts,  and  therefore  subject  to  the  rules  which  this  court  have 
established  against  revising  the  faiterlocutory  acts  or  orders  of 
inferior  courts. 

The  motion  Was  opposed  by  Mr  WickUffe,  for  the  plaintiA 
in  error. 
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Mr  Jufltioe  Johhsoh  delivered  the  opinion  of  the  Court. 

This  was  a  motion  to  quash  the  writ  of  error  upon  two 
grounds. 

The  first  was  because  the  record  was  not  filed  with  thecleik 
of  this  court  until  the  month  of  June  18SS,  whereas  the  writof 
ern»*  was  duly  served,  returnable  to  the  January  term  18SS. 
it  was  contended  that  the  case  was  out  of  court  by  lapse  of 
time,  and  the  filing  at  that  late  day  could  not  reinstate  it 
But  on  this  ground  we  are  of  opinion  that  the  motion  caimot 
be  sustained;  since  the  defendant  in  error  might  have  availed 
himself  of  the  benefit  of  the  rule  of  court,  which  gave  him  the 
right  to  docket  and  dismiss  the  cause.  This  court  decided  in 
the  case  (tf  Wood  and  lide,  that  provided  the  service  be  before 
the  return  day  of  the  writ,  a  return  at  a  subsequent  day  vrill 
be  sustained.    4  Cranch,  150,  S  Peters's  Cond.  Rep.  76. 

The  second  ground  js  one  which  required  more  examination. 
The  judgment  below  was  rendered  on  a  writ  of  error  coram 
vobis^  sued  out  in  the  same  court,  for  the  purpose  of  correcting 
an  error  committed  at  a  previous  term,  and  into  which  it  was 
contended  that  the  court  had  been  surprised.  We  are  not  now 
called  upon  to  decide  on  the  merits  of  the  cause  below ;  nor 
whether  it  was  a  case  proper  for  the  application  of  that  remedy, 
The  motion  here  is  to  quash  thfe  writ  of  enor,  upon  the  ground 
that  it  is  an  exercise  of  jurisdiction  in  the  court  below  which 
does  not  admit  of  roviedon  in  this  tribunal:  that  it  is  but  a  dif- 
fis^nt  form  or  mode  of  exercising  the  power  of  the  court  of  the 
first  resort  over  its  own  acts,  and  is  therof<»e  subject  to  the 
same  exceptions  which  have  alwajs  been  sustained  in  this 
court,  against  revising  the  interlocutory  acts  and  orders  of  the 
infericMT  courts. 

It  cannot  be  questioned  that  the  appropriate  use  of  the  writ 
of  error  coram  vobis,  is  to  enable  a  court  to  correct  its  own 
errors;  those  errors  which  precede  the  rendition  of  judgment 
In  pcActice  the  same  end  is  now  generally  attained  by  motion; 
sustained,  if  the  case  require  it,  by  affidavits;  and  it  is  observ- 
able, that  so  far  has  the  latter  mode  supersecled  the  former  in 
the  British  practice,  that  Blackstone  does  not  even  notice  this 
suit  among  hisremedies.  It  seems,  it  is  still  in  frequent  use  in 
some  of  the  states;  and  u|ton  points  of  &ct  to  which  the  ramedy 
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exteads,  it  might,  perhaps,  be  beneficially  resorted  to  as  the 
means  of  submitting  a  litigated  fact  to  the  decision  of  a  jury; 
an  end  which,  under  the  mode  of  proceeding  by  motion,  might 
otherwise  require  a  feigned  issue,  or  impose  upon  a  judge  the 
alternative  of  deciding  a  controverted  point  upoa  affidavit,  or 
opening  a  judgment,  perhaps  to  the  material  prejudice  of  the 
plaintiff  in  order  to  let  in  a  plea. 

But  in  general,  and  in  the  practice  of  most  of  the  states,  this 
remedy  is  nearly  exploded,  or  at  least  superseded  by  that  of 
amending  on  moticm.  The  cases  in  which  it  is  held  to  be  the 
appropriate  remedy  will  show  that  it  will  work  no  &ilure  of 
justice,  if  we  decide  that  it  is  not  one  of  those  remedies  over 
which  the  supervisiug  power  of  this  court  is  given  by  law. 

The  cases  for  error  coram  vobis,  are  enumerated  without 
any  material  variation  in  all  the  books  of  practice,  and  rest  on 
the  authority  of  the  sages  and  fathers  of  the  law.  I  will  refer 
to  the  pages  of  Archbold  for  the  following  enumerati<»i.  (1st 
Vol.  284,  876,  277,  278,  279.)  "Error  in  the  process,  or 
through  de&ult  of  the  clerk;  tnor  in  fact,  as  where  the  de- 
fendant being  unr  er  age  sued  by  attorney,  in  any  other  action 
but  ejectment;  that  either  plaintiff  or  defendant  was  a  married 
woman  at  the  commencement  of  the  suit;  or  died  befi»re  verdict 
or  interlocutory  judgment,  and  the  like.'' 

But  all  the  books  concur  in  quoting  the  language  of  Roll's 
Abridgement,  p.  749,  "  that  if  the  error  be  in  the  judgment 
itself  and  not  in  the  process,  a  writ  of  error  does  not  he  in  the 
sametcourt,  but  must  be  brought  in  another  and  superior  court" 

The  writ  of  error  in  this  case  was  but  a  substitute  f<Nr  a  mo- 
tion to  the  court  below,  to  correct  an  error  of  its  own,  in  grant- 
ing improvidently  a  motion  for  leave  to  amend.  Many  years 
had  elapsed  since  entering  a  judgment  in  ejectment;  the  term 
declared  oq  had  long  since  expired;  the  terre  tenant  was 
changed ;  only  one  of  the  original  defendants  survived,  and  he 
had  removed  to  a  great  distance  from  the  premises  recovered; 
on  him  alone  notice  of  the  motion  was  served;  and  the  court, 
unaware  of  these  Acts,  granted  leave  to  amend  the  declar^on 
in  the  original  suit  by  extending  the  term  mor^  than  twenty 
years,  so  as  to  enaUe  the  plaintjffi  to  sue  out  a  writ  of  pos- 
session.   This  writ  of  error  was  sued  out  to  enaUe  the  court 
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below  to  correct  that  error;  they  have  ordered  thai  it  shall  be 
corrected;  and  from  that  order  to  set  aside  their  former  order 
and  quash  the  writ  of  possession,  is  the  appeal  now  made  to 
the  reversing  power  of  this  court. 

We  think  the  case  comes  precisely  within  the  rule  laid  down 
by  this  court  in  the  case  of  Waldon  v.  Craig,  9  Wheat.  576; 
with  this  difference,  that  the  latter  was  a  case  in  which  the 
court  thought  so  favourably  of  the  claim  of  the  plaintiff  in 
error,  that  they  would  have  sustained  the  suit  if  it  had  been 
possible.  The  court  there  express  themselves  thus.  '*  There 
IB  peculiar  reason  in  this  case,  where  the  cause  has  been  pro- 
tracted, and  the  plaintiff  kept  out  of  possession  beyond  the  term 
laid  in  the  declaration,  by  the  excessive  delays  fHBctised  by  the 
opposite  party.  But  the  course  of  this  court  has  not  been  in 
frtvour  of  the  idea  that  a  writ  of  error  will  lie  to  the  opinion  of 
a  circuit  court  grantinjg  or  refusing  a  motion  like  this.  No 
judgment  in  the  cause  is  brought  up  by  the  writ,  but  merely  a 
decision  on  a  collateral  motion,  which  may  be  renewed.** 

In  that  case;  as  in  this,  the  motion  was  to  extend  a  term  in 
ejectment,  after  judgment;  but  where  the  plaintiff's  delay  in 
proceeding  with  his  writ  of  possession,  was  not  attributable  to 
his  own  laches.  He  had  been  arrested  in  his  course  by  suc- 
cessive injunctions  sued  out  by  the  defendants.  This  court 
did  there  recognize  the  case  of  delay  by  injunction  as  one  in 
which,  in  that  action,  the  court  might  exercise  the  power  to 
enlarge  the  t^m  even  after  judgment,  and  the  particular  case 
as  one  which  merited  that  exercise  of  discretion ;  but  dismissed 
the  writ  of  error  because  it  was  a  case  proper  for  the  exercise 
of  that  discretion,  and  not  coming  within  the  description  of  an 
error  in  the  principal  judgment. 


On  consideration  of  the  motion  made  to  dismiss  this  writ  of 
error  to  the  circuit  court  of  the  United  State «  for  the  district  of 
Kentucky,  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  this  writ  of  error  to  the  said  circuit  court  be,  and  the  same 
ia  hereby  dismissed  with  costs. 
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The  defendant  was  indicted  for  robbing  the  mail  of  the  United  States,  and 
putting  the  life  of  the  driver  in  jeopardy,  and  the  coni^ction  and  judg- 
ment^pronoanced  upon  it  extended  to  iHAh  offences.  After  this  judg- 
ment no  prosecution  could  be  maintained  for  the  same  oflFenoe,  or  for  any 
part  of  it,  provided  the  former  conviction  was  pleaded. 

The  power  of  pardon  in  criminal  cases  had  been  exercised  from  time  im- 
memorial by  the  executive  of  that  nation  whose  language  is  our  language; 
and  to  whose  judicial  institutions,  ours  bear  a  close  resemblance.  We 
adopt  their  principles  respecting  the  operation  and  effect  uf  a  paidon  i 
and  look  into  their  books  for  the  rules  prescribing  the  manner  in  which 
it  is  to  be  used  by  the  person  who  would  avail  himself  of  it.  A  pardon  is 
an  act  of  grace,  proceeding  from  the  power  entrusted  with  the  execution 
of  the  laws,  which  exempts  the  individual  on  whom  it  is  bestowed  from 
the  punishment  the  law  inflicts  for  a  crime  he  has  committed.  It  is  the 
private,  though  official  act  of  the  executive  magistrate,  delivered  to  the 
individual  for  whose  beneiit  it  is  intended,  and  not  communicated  offi* 
dally  to  the  court 

It  is  a  constituent  part  of  the  judicial  system,  that  the  judge  sees  only  with 
judicial  eyes,  and  knows  nothing  respecting  any  pairticular.case  of  which 
h*'.  is  not'informed  judicially.  A  private  deed,  not  communicated  to  him, 
whatever  may  be  its  character,  whether  a  pardon  or  release,  is  totally  un« 
known,  and  cannot  be  acted  upon.  The  looseness  which  would  be  intro- 
duced into  judicial  proceedings  would  prove  fatal  to  the  great  principles 
of  justice,  if  the  judge  might  notice  and  act  upon  facts  not  brought  regu- 
larly into  the  cause.  Such  a  proceeding,  in  ordinary  cases,  would  sub- 
vert the  best  established  principles,  and  would  overturn  those  rules  which 
have  been  settled  by  the  wisdom  of  ages. 

There  b  nothing  peculiar  in  a  pardon  which  ought  to  distinguish  it  in  tlus 
respect  from  other  facts :  no  legal  principle  knowi\  to  the  court  will 
sustain  such  a  distinction.  A  pardon  is  a  deed,  to  the  validity  of 
wliich  delivery  is  essential ;  and  delivery  is  not  complete  without  accept- 
ance. It  may  then  be  rejected  by  the  person  to  whom  it  is  tendered«  md 
if  it  be  rejecU^  we  have  discovered  no  power  in  a  court  to  force  it  on 
him. 

It 'may  be  supposed  that  no  being  condemned  to  death  would  reject  a  par- 
don, but  the  rule  must  be  the  same  in  capital  cases  and  in  misdemeanours. 
A  pardon  may  be  conditional,  and  the  condition  may  be  more  objection- 
able than  the  punishment  inflicted  by  the  judgment. 

The  pardon  may  possibly  apply  to  a  dilTerent  person  or  a  different  crime. 
It  may  be  absolute  or  conditional.  11  may  be'  controverted  by  the  pro- 
secutor, and  must  be  expounded  by  (he  court.    These  circumstances 
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combine  to  show  that  this,  like  any  other  deed,  ought  to  be  brought 
'*  jadidally  before  the  court,  by  pVea,  motion  or  otherwise.** 
The  reason  why  a  court  must,  ex  officio,  take  notice  of  a  pardon  by  set  of 
psrlisment^  is^  that  it  is  considered  as  a  public  law,  harmg  the  same  effect 
CO  the  case  ss  if  the  genend  law  pm^bing  the  ofienoe  had  been  repeaded 
or  annulled. 

THIS  case  came  before  the  court  on  a  certificate  of  division  of 
opinion  from  the  jud^^  of  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Pennsylvania. 

At  the  April' sessions  1830  of  that  court,  six  indictments 
were  presented  to  and  found  by  the  grand  jury  against  James 
Porter  and  Greorge  Wilson:  one  for  obstructing  the  mail' of 
the  United  States  from  Philadelphia  to  Kimberton  on  the  26tb 
day  of  November  1829 ;  one  for  obstructing  the  mail  from 
PUladelphia  to  Reading  on  the  6th  day  of  December  1829 ; 
one  for  the  robbery  of  the  Kimberton  mail,  and  putting  the 
life  of  the  carrier  in  jeopardy,  on  the  same  day  in  November 
1829 ;  one  for  robbery  of  the  Reading  mail,  and  putting  the 
life  of  the  carrier  in  jeopardy,  on  the  same  6th  day  of  Decem- 
ber 1829 ;  one  for  robbery  of  the  Kimberton  mail  also  on  the, 
26th  of  November  1829 ;  and  one  for  robbery  of  the  Reading  mail 
also  on  the  6th  of  December  1829.  At  the  somb  sessions  two 
other  indictments  were  presented  to  the  grand  jury  against  the 
same  defendants,  in  which  they  were  severally  charged  with 
robbery  of  the  Reading  and  Kimberton  mail,  and  wounding 
the  carrier,  which  were  returned  to  the  court  as  *'  true  bills, 
except  as  to  wounding  the  carrier."  Upon  the  indictment  for 
robbery  of  the  Kimberton  mail,  and  putting  the  life  of  the  car- 
rier in  jeopardy,  and  also  in  the  two  last  mentioned  indictments, 
a  nolle  prosequi  was  afterwards  entered  by  the  district  attorney 
of  the  United  States.  On  the  26th  day  of  April  1830  the  de- 
fenda^its  James  Porter  and  George  Wilson  pleaded  not  guilty 
to  the  several  bills  upon  which  they  were  arraigned :  and  on 
the  1st  of  May  a  verdict  of  guilty  was  rendered  against  them 
upon  the  indictment  for  robbery  of  the  Reading  m&il,  and  put- 
ting the  Ufe  of  the  carrier  in  jeopardy. 

The  circuit  court,  on  the  27th  of  May  1830,  sentenced  the 
defendants  to  suffer  death  on  the  2d  July  following;  and  James 
Pprter  was  executed  in  pursuance  of  this  sentence. 

Upon  the  27th  of  May  1830  George  Wilson  withdrew  the 
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pleas  of  not  gtdUy  in  all  the  indictments  against  him,  except 
those  on  which  a. nolle  prosequi  was  afterwards  entered,  and 
.{deaded  gidUy  to  the  same. 

The  indictment  for  robbery  of  the  Reading  mail,  and  .put- 
ting the  life  of  the  driver  in  jeopardy,  upon  which  James  Por^ 
ter  and  George  Wilson  were  tried  and  convicted,  was  in  the 
following  terms : 

**  Eastern  district  of  Fennsylvania,  tount: 

**  The  grand  inquest  of  the  United  States  of  America  inquir- 
ing for  the  eastern  district  of  Pennsylvania,  upon  tlieir  oaths 
and  affirmations,  respectively  do  present,  that  James  Porter, 
otherwise  called  James  May,  late  of  the  eastern  district  afore- 
said, yeoman,  and  George  Wilson,  late  of  the  eastern  district 
aforesaid,  yeoman,  on  the  6th  day  of  December  in  the  year  of 
our  Lord  one  thousand  eight  hundred  lind  twenty-nine,  at  the 
eastern  district  aforesaid,  and  within  the  jurisdiction  of  this 
court,  with  force  and  arms  in  and  upon  one  Samuel  M'Crea, 
in  the  peace  of  Grod  and  of  the  United  States  of  America  then 
and  there  being,  and  then  and  there  being  a  carrier  of  the  mail 
of  the  United  States,  and  then  and  there  entrusted  therewith, 
and  then  and  there  proceeding  with  the  said  mail  from  the 
city  of  Philadelphia  to  the  borough  of  Reading,  feloniously 
did  make  an  assault,  and  him  the  said  Samuel  M'Crea  in 
bodily  fear  and  danger  then  and  there  feloniously  did  piit,  and 
the  said  mail  of  the  United  States  from  him  the  said  Samuel 
M'Crea  then  and  there,  feloniously,  violently  and  against  his 
will,  did  steal,  take  and  carry  away,  contrary  to  the  form  of 
the  act  of  congress  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States  of  America. 

^^  And  the  inquest  aforesaid,  upon  their  oaths  and  affirma- 
tions aforesaid,  do  further  present,  that  the  said  James  Porter, 
otherwise  called  James  May,  and  the  said  George  Wilson,  af- 
t^r^  ards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  the 
eastern  district  aforesaid  and  within  the  jurisdiction  of  this 
court,  with  force  and  arms  in  and  upon  the  said  Samuel 
M'Crea,  then  and  there  being  a  earner  of  the  mail  of  the  Uni- 
ted States,  and  then  and  there  entrusted  therewith,  feloniously 
did  make  an  assault,  and  him  the  said  carrier  of  the  said  mail 
then  and  there  feloniously,  violently,  and  against  his  will,  did 
rob,  contrary  to  the  form  of  tlie  act  of  congress  in  such  case 
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made  and  provided,  and  against  the  peace  and  dignity  of  the 
United  States  of  America.'^ 

On  the  14th  of  June  1830  the  president  of  the  United  States 
granted  the  following  pardon  to  Greorge  Wilson : 

**  Andrew  Jackson,  president  of  the  United  States*  to  all 
who  shall  see  these  presents,  greeting  : 

**  Whereas  a  certain  George  Wilson  has  been  convicted  be- 
fore the  circuit  court  of  the  United  States  for  the  eastern  dis- 
trict of  Pennsylvania,  of  the  crime  of  robbing  the  mail  of  the 
United  States,  and  has  been  sentenced  by  the  said  court  to 
suflfer  the  penalty  of  death  on  the  2d  day  of  July  next ;  and 
whereas  the  said  Greorge  Wilson  Kas  been  recommended  as  a 
fit  subject  for  the  exercise  of  executive  clemency  by  a  nume- 
rous and  respectaUe  body  of  petitioners,  praying  for  him  a  re- 
mission of  the  sentence  of  death,  inasmuch  as,  in  such  a  case, 
sentence  of  imprisonment  for  twenty  years  may  yet  be  pro- 
noimced  against  him  on  the  indictments  to  which  he  has 
I)leaded  guilty  in  the  circuit  court  of  the  United  States  for  the 
said  district,  and  a  still  more  severe  imprisoiunent  maybe 
awarded  him  for  the  same  acts,  in  the  criminal  courts  of  Penn- 
sylvania : 

^*  Now  therefore,  I,  Andrew  Jacksqn,  president  of  the  United 
States  of  America^  in  consideration  of  the  premises,  divers 
other  good  and  sufficient  reasons  me  thereunto  inoving,  have 
pardoned,  and  do  hereby  pardon  the  said  Greorge  Wilson  the 
crime  for  which  he  has  been  sentenced  to  sufier  death,  remit- 
ting the  penalty  aforesaid,  with  this  express  stipulation,  tfaflft 
this  pardon  shall  not  extend  to  any  judgment  which  mqy  be 
had  or  obtained  against  liim,  in  any  other  case  or  cases  mow 
pending  before  said  court  for  other  oifentes  wherewith  he  may 
stand  charged. 

"  [l.  8.]  In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  caused  the  seal  of  the  United  States  to  be  affixed  to 
these  presents.  Given  at  the  city  of  Wa8hingtx)n  this  14th 
day  of  June,  A.D.  1830,  and  of  the  independence  of  the  Uni- 
ted States  I  lie  fifty-fourth. 

'^  Andrew  Jackson. 
"By  the  President, 

"M.  Van  Buren,  Secretary  of  state." 
Vol.  VII.— U 
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The  leeotdf  aa  certified  from  the  circuit  court,  proceeds  to 
state: 

**  And  now,  to  wit,  this  SOth  day  of  October,  A.D.  18S0,  the 
district  attorney  of  the  United  States-  moves  the  court  for  sen- 
tence upon  the  defendant,  George  Wilson :  but  the  court  sug- 
gesting the  propriety  of  inquiring  as  to  the  effect  of  a  certain 
pardon,  understood  to  have  been  granted  by  the  president  of 
the  United  States  to  the  defendant  since  the  convicticmon  this 
indictment,  although  alleged  to  Mate  to  a  c<xiviction  <m  an- 
other indictment,  the  case  postponed  till  the  21st  day  of 
October  1880. 

^  And  now,  to  wit,  this  Slst  day  of  October  1880,  the  coun- 
sel for  the  defendant,  George  Wilson,  appear  before  the- court, 
and  on  behalf  of  tbe  said  defendant,  waive  and  decline  any 
advantage  or  protection  which  might  be  supposed  to  arise  from 
the  pardon  referred  to :  and  thereupon  the  following  questions 
or  points  were  argued  by  the  district  attorney  of  the  United 
States,  upon  which  the  opinions  of  the  judges  of  the  said  cir- 
cuit court  were  opposed : 

^  1.  That  the  pardon  referred  to  (prout  the  same)  is  ex- 
pressly restricted  to  the  sentence  of  death  passed  upon  the 
defendant  under  another  conviction,  and  as  expressly  reserves 
from  its  operati<m  the  convicuon.  now  before  the  court. 

**  t.  That  the  prisoner  can,  under  this  x^onviction,  derive  no 
advantage  from  the  pardon,  without  bringing  the  same  judici- 
ally befcve  the  court  by  plea,  motion  or  otherwise. 

**  And  now,  to  wit,  this  21st  day  of  October.  1830,  the  de- 
fendant, €reorge  Wilson,  being  in  person  before  the  court,  was 
asked  by  the  court  whether  he  had  any  thing  to  say  why  sen- 
tence should  not  be  pronounced  for  the  crime  whereof  he 
stands  convicted  in  this  particular  cose,  and  whether  he  wished 
in  any  manner  to  avail  himself  of  the  pardon  referred  to :  and 
the  said  defendant  answered  in  person,  that  he  had  nothing  to 
say,  and  that  he  did  not  wish  in  any  manner  to  avail  himself, 
in  order  to  avoid  sentence  in  this  particular  case,  of  the  pardon 
referred  to. 

**  And  the  said  judges  being  so  opposed  in  opinion  upon  the 
points  or  questions  above  stated,  the  same  were  then  and  there, 
at  the  request  of  the  district  attorney  of  the  United  Slates, 
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ttated  under  the  direction  of  the  judges,  and  ordered  by  the 
court  to  be  certified  under  the  seal  of  the  court  <o  the  supreme 
court,  at  their  next  session  therea-fter,  to  be  finally  decided  by 
the  said  supreme  court.  And  the  court  being  further  of  opin- 
ion that  other  proceedings  could  not  be  had  in  the  said  case 
without  prejudice  to  its  merits,  did  order  the  same  to  be  con- 
tinued over  to  the  next  sessions  of  the  court. 

**HfiNR7  Baldwin. 

'*Jog.  HOPKINSON.'' 

The  case  was  argued  for  the  United  States,  by  Mr  Taney, 
attorney-general ;  ho  counsel  appeared  for  the  defendant, 
Greorge  Wilson. 

The  attorney-general  contended,  that  the  other  indictments 
against  the  defendant,  and  the  proceedings  on  them,  formed 
no  part  of  the  proceedings  or  evidence  in  this  case;  and  they 
are  not  offered  in  evidence  either  by  the  United  States  or 
George  Wilson.  This  court  could  judicially  notice,  perhaps, 
that  such  indictments  were  upon  the  records  of  the  circuit 
court.  But  whether  It  was  the  same  Wilson,  or  the  act  con- 
stituting the  oflence  the  same  act;  and  whether  it  was  par- 
doned; were  matters  of  fact,  and  not  matters  of  law.  NeMher 
one  of  these  ^cts  was  pleaded  by  either  of  the  {Mirties,  nor  in 
any  f<»rm  alleged,  nor  any  evidence  offered  to  establish  either 
of  them. 

The  question  is,  can  the  court,  without  the  allegation  of 
either  party,  and  without  evidence*  offered,  decide  the  facts, 
that  he  is  the  same  person ;  that  the  act  pardoned  is  the  same 
with  the  one  now  charged;  and  that  he  has  been  pardoned  for 
that  act? 

This  is  not  a  statute  pardon.  The  pardoning  power  in  the 
constitution  is  the  executive  powet. 

Waiving  for  the  present  the  identity  of  the  person  and  the 
act,  and  conceding  that  the  pardon  would  discharge  him,  it  is 
insisted: 

1.  That  the  court  cannot  give  the  prisoner  the  benefit  of  the 
pardon,  unless  he  claims  the  benefit  of  it,  and  relies  on  it  by 
plea  or  motion.     The  form  in  which  he  mav  ask  it  is  not  ma- 
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terialipthis  inquiry;  buttlie  claim  must  be  made  in  some 
shape  by  him.    It  is  a  grant  to  him;  it  is  bis  property;  and  be 
may  accept  it  or  not  as  he  pleases. 

TJie  ancient  doctrine  was,,  that  his  plea  of  not  guSty  waived 
ity  ^nd  that  he  could  not  afterwards  rely  on  it:  that  a  general 
plea*of  hot  guilty,  was  equivalent  to  a  refusal  to  accept  it. 

This  doctrine  is  not  meant  to  be  contended  for.  It  is  ad- 
mitted that  he  may  ava'd  huns^lf  of  it  at  any  time  by  plea, 
before  or  after  verdict  or  confession.  Bat  it  is  insisted  that 
unless  he  pleads  it,  or  in  some  way  claims  its.  benefit,  thereby 
dttioting  his  acceptance  of  the  proffered  grace,  the  court  cannot 
notice  it,  nor  allow  it  to  prevent  them  from  passing  sentence. 
The  whole  current  of  authority  establishes  this  principle.  2 
Hawk.  ch.  37,  sect.  59,  64,  65;  4  Bl.  Com.  402;  Aich.  Plead, 
and  £v.  55 ;  5  Bac.  Abr.  292, 29S,  tit  Pard.  E. ;  Comyn'a  Dig. ; 
IS  Petersd.  Abr.  82;  Kelynge,  24;  Radcliffe's  case.  Post.  40; 
1  Wils.  150;  King  v.  Haines;  1  Wils.  214;  Jenk.  Cent.  p.  12, 
can  62. 

^  Tlie  necessity  of  his  pleading  it,  or  claiming  it  in  some  other 
manner,  grows  out  of  the  nature  of  the  grant  He  must  ac- 
cep£  it. 

y^e  must  not  look  at  a  pardon  as  if  confined  to  capital  cases. 
Iliieflistsin  cases  of -misdemeanours  also;  and  the  same  rule 
applies  to  both,  and  the  same  effect  is  produced  in  both. 

A  pardon  may  be  granted  on  a  condition  precedent  or  sub- 
sequent, and  the  party  remains  liable  to  the  punishment  if  the 
condition  is  not  performed.  2  Hawk,  ch."^,  sec.  45;  3  Thorn. 
Go.  lit  569,  615,  note  (m),  and  the  authorities;  Patrick  Mad- 
dan's  case,  1  Leach's  Cas.  220,  263;  The  Peof^e  v.  James,  2 
Caines's  Rep.  57;  Radcliffe'p  case.  Post  Cr.  Law,  41. 

Sjtppose  a  pardon  granted  on  conditions,  which  the  prisoner 
does  not  choose  to  accept  1  Suppose  the  condition  is  exiUf  and 
.  he  thinks  the  sentence  a  lighter  punishment?'  Suppose  he 
thinks  it  his  interest  to  undergo  the  punishment,  in  order  to 
make  his  peace  with  the  public  for  an  offcfnce  committed  in 
sudden  temptation? 

A  prisoner  might  be  placed  in  circumstances,  when  he  would 

feel  it  to  be  his.  interest  to  suffer  imprisonment  or  pay  a  fine, 

•  as  the  evidence  of  .hi«  contrition.     Might  he  not,  under  such 
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circomstaiices,  mfuee  to  -accept  a  general  and  unconditional 
pardon? 

It  is  hardly  neceasary  to  apeculate  on  the  case  of  &  man 
refusing  to  accept  a  pardon  in  a  capital  case.  It  is  an  eyent 
not  even  postibU,  where  the  party  was  in  his  sound  mind.  If 
it  should  hai^n,  without  doubt  there  is  a  power  in  the  execu- 
tive to  prevent  the  execution  of  the  sentence. 

But  we  are  now  discussing  judicial  power,  which,  being  go- 
verned by  fixed  laws  and  rules  of  proceeding,  cannot  exercise 
a  discretion  beyond  the  limits  which  the  law  has  prescribed. 
They  cannot  look  to  cases  which  may  possibly  arise.  There 
is  sTJuflBcient  power  in  another  branch  of  the  government  to  pre- 
vent any  evil  irom  the  principle  insisted  on.  The  argument 
is  fortified  by  the  clause  introduced  into  the  acts  of  amnesty  in 
England.    Radclifie's  case,  Fost.  44,  45. 

S.  But  suppose  the  prisoner  is  not  bound  to  plead  it  How 
was  it  before  the  court  in  any  other  form?  The  attorney  for 
the  United  States  did  not  call  on  the  coiurt  to  allow  it.  No 
evidence  was  offered  of  the  identity  of  Wilson,  or  of  the  act 
pardoned.  Radcliffe's  case,  Post  Cr.  Law,  4S.  The  identity 
had  been  found  by  a  jury.  How  did  the  court  obtain  a  know- 
ledge of  the  fact) 

A  man  who  has  been  acquitted,  cannot  lawfully  be  punished 
in  another  proceeding.  So  of  a  former  conviction.  Arch. 
Plead,  and  Ev.  60  to  64. 

•  Suppose  another  indictment  for  the  same  offence,  and  the 
court  saw  the  man,  and  heard  the  evidence,  and  knew  it  to  be 
the  same,  could  they  direct  a  verdict  of  not  guilty?  The  de- 
fence must  be  pleaded  with  the  proper  averments. 

If  the  party  by  an  oversight  omitted  it,  no  doubt  the  court 
would  give  him  an  opportunity  of  correcting  the  error.  But  if 
he  reftised  to  plead  it,  and  the  jury  found  him  guilty,  or  he 
pleaded  guilty,  could  the  court  discharge  him?  If  they  could 
not,  how  cah  they  do  it  with  a  pardon,  when  the  party  refuses 
Co  avafl  himself  of  the  defence.  Tet  a  former  a9quittal  absolves 
him  finom  all  the  consequences  of  crime  as  perfectly  as  a  par- 
don. It  declares  him  innocent.  The  pardon  restores  him  to 
innocence  in  the  eye  of  the  li^w. 
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A  pardon  may  release  a  part  of  the  penalty  inflicted  by  law 
and  reserve  the  other.  A  pardon  may  be  granted  on  condition^ 
as  already  shown.  May  it  not  then  annex  any  condition  t  a 
condition  that  a  party  shall  undergo  a  part  of  the  pmiishment? 

It  may  be  on  condition  that  he  will  leave  the  United  States. 

Why  may  it  not  be  that  he  will  pay  the  fine,  where  the 
punishment  is  fine  and  imprisonment?  Why  may  it  not  be 
on  condition  that  he  undergoes  the  imprisonment?  Why  not 
that  he  undergoes  part  of  the  imprisonment  t  S  Johns.  Cas. 
SSSy  United  States  v.  Lukens,  Coxe's  Digest,  title  Pardon,  610. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 

In  this  case  the  grand  jury  had  found  an  indictment  against 
the  prisoner  for  robbing  Xhe  mail,  to  which  he  had  pleaded  not 
guilty.  Afterwards,  he  withdrew  this  plea,  and  pleaded  guilty. 
On  a  motion  by  the  district  attorney,  at  a  subsequent  day,  for 
judgment,  the  court  suggested  the  propriety  of  inquiring  jis  to 
the  effect  of  a  certain  pardon,  understood  to  have  been  granted 
by  the  president  of  the  United  States  to  the  defendant,  since 
the  conviction  on  this  indictment,  alleged  to  relate  to  a  convic- 
tion on  another  indictment^  and  that  the  motion  was  adjourned 
till  the.next  day.  On  the  bucceeding  day  the  counsel  for  the 
prisoner  appeared  in  court,  and  on  his  behalf  waived  and  de- 
clined any  advantage  or  protection  which  might  be  supposed 
to  arise  firom  the  pardon  referred  to;  and  thereupon  the  follow- 
ing points  were  made  by  the  district  attorney : 

1.  That  the  pardon  referred  to  is  expressly  restricted  to  the 
sentence  of  death  passed  upon  the  defendant  under  another 
conviction,  and  as  expressly  reserves  from  its  operation  the 
conviction  now  before  the.  court. 

S.  That  the  prisoner  can,  under  this  conviction,  derive  no 
advantage  from  the  pardon  without  bringing  the  same  judici- 
ally before  the  coifrt. 

The  prisoner  being  asked  by  the  court  whether  he  had  any 
thing  to  say  why  sentence  should  not  be  pronounced  tor  the 
crime  whereof  he  stood  convicted  in  this  particular  case,  and 
whether  he  wished  in  any  manner  to  avail  himself  of  the  par- 
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don  referred  to,  answered  that  he  had  nothing  to  say,  and  that 
he  did  not  wish  in  any  manner  to  avail  himself,  in  order  to 
avoid  the  sentence  in  this  particular  case,  of  the  pardon  re- 
ferred to. 

The  judges  were  thereupon  divided  in  opinion  on  both  points 
made  by  the  district  attorney,  and  ordered  them  to  be  certified 
to  this  court. 

A  certi(Hrari  was  afterwards  awarded  to  bring  up  the  record 
of  the  case  in  which  judgment  of  death  had  been  pronounced 
against  the  prisoner.  The  indictment  charges  a  robbery  of 
the  mail,  and  putting  the  life  of  the  driver  in  jeopardy.  The 
robbery  chargeid  in  each  indictment  is  on  the  same  day,  at  the 
same  place  and  on  the  same  carrier. 

We  do  not  think  that  this  record  is  admissible,  since  no  di« 
rect  reference  is-  rdade  to  it  in  the  points  adjourned  by  the. 
circuit  court :  and  without  its  aid  we  cannot  readily  compre- 
hend the  questions  submitted  to  us. 

If  this  difficulty  be  removed,  another  is  presented  by  the 
terms  in  which  the  first  point  is.  stated  on  the  record.  The 
attorney  argued,  first,  that  the  pardon  referred  to  is  expressly 
restricted  to  the  sentence  of  death  passed  upon  the  defendant 
under  another  conviction,  and  as  expressly  reserves  firom  its 
operation  the  conyiction  now  before  the  court.  Upon  this 
point  the  judges  were  opposed  in  opinion.  Whether  they  were 
opposed  on  the  fekcty  or  on  the  inference  drawn  fi:om  it  by  the 
attorney;  and  what  that  inference  was;  the  record  does  not  ex- 
plicitly inform  us.  If  the  question  on  which  the  judges  doubted 
was,  whether  such  a  pardon  ought  to  restrain  the  court  from 
pronouncing  judgment  in  the  case  before  them,  which  was  ex* 
pressly  excluded  fi'om  it;  the  first  inquiry  is.  whether  the 
robbery  charged  in  the  one  indictment  is  the  «ame  with  that 
charged  in  the  other.  This  is  neither  expressly  a£^rmed  nor 
denied.  If  the  convictions  be  for  different  robberies,  no  ques- 
tion of  law  can  arise  on  the  effect  which  the  pardon  of  the  one 
may  have  on  the  proceedings  for  the  others. 

If  the  statement  on  the  record  be  sufficient  to  inform  this 
court,  judicially,  that  the  robberies  are  the  same,  we  are  not 
UAA  on  what  point  of  law  the  judges  were  divided.  The  only 
inference  we  can  draw  from  the  statement  is,  that  it  was 


Digitized  by  VjOOQIC 


160  SUPREME  COURT. 

(United  States  t.  Wibon.] 

doubted  whether  the  terms  of  the  pardon  could  restrain  the 
court  from  pronouncing  the  judgment  of  law  on  the  conviction 
before  them.  The  prisoner  was  convicted  of  robbing  the  mail, 
and  putting  the  life  of  the  carrier  in  jeopardy,  for  which  the 
punishment  vi  death.  He  had  also  been  convicted  on  an  in- 
dictment for  the  same  robbery,  as  we  now  suppose,  without 
putting  life  in  jeopardy,  for  which  the  punishment  is  fine  and 
imprisonment;  and  the  question  supposed  to  be  submitted  is, 
whether  a  pardon  of  the  greater  offence,  excluding  the  less^ 
necessarily  comprehends  the  less,  against  its  own  express  terms. 

We  should  feel  not  much  difficulty  on  this  statement  of  the 
questipn,  but  it  is  uimecesMury  to  discuss  or  decide  it 

Whether  the  pardon  reached  the  less  offence  or  not,  the  first 
indictment  comprehended  both  the  robbery  and  the  putting 
life  in  jeopardy,  and  the  conviction  and  judgment  pronounced 
upon  it  extended  to  both.  After  the  judgment  no  subsequent 
prosecution  could  be  maintained  for  the  same  oflfence,  or  for 
any  part  of  it,  provided  the  former  conviction  was  pleaded. 
Whether  it  could  avail  without  being  pleaded,  or  in  any  man- 
ner relied  on  by  the  prisoner,  is  substantially  the  same  question 
with  that  presented  in  the  second  point,  which  is,  *^  that  the 
prisoner  can,  under  this  conviction,  derive  no  advantage  from 
the  pardon,  without  bringing  the  same  judicially  before  the 
court  by  plea,  motion  or  otherwise  J* 

The  constitution  gives  to  thd  president^  i<i  general  terms^ 
*^  the  power  to  grant  reprieves  and  pardons  for  offences  against 
the  United  States.** 

As  this  power  had  been  exercised  from  time  immemorial  by 
the  executive  of  that  nation  whose  language  is  our  language, 
and  to  whose  judicial  institutions  ours  bear  a  close  resemblance ; 
we  adopt  their  principles  respecting  the  operation  and  effect  of 
a  pardon,  and  look  into  their  books  for  the  rules  prescribing  the 
manner  in  which  it  is  to  be  used  by  the  person  who  would 
avail  himself  of  it 

A  pardon  is  an  act  of  grace,  jvoceeding  from  the  power  en- 
trusted with  the  execution  of  the  laws,  which  exempts  the  in<^ 
dividual,  on  whom  it  is  bestowed,  from  the  punishment  the 
law  inflicts  for  a  crime  he  has  committed.  It  is  the  private, 
though  official  act  of  the  executive  magistrate,  delivered  to  the 
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indiyidual  for  whose  benefit  it  ia  intended,  and  not  communi- 
Gated  officially  to  the  court  It  is  a  constituent  part  of  the 
judicial  system,  that  the  judge  sees  only  with  judicial  ^yes, 
and  knows  nothing  respecting  any  particular  case,  of  whii^h  he 
is  not  informed  judicially.  A  private  deed,  not  communicated 
Co  him,  whatever  may  be  its  character,  whether  a  pardon  or 
release,  is  totally  unknown  and  cannot  be  acted  on*  The 
looseness  which  would  be  introduced  into  judicial  proceedings^ 
would  prove  fatal  to  the  great  principles  of  justice,  if  the  judge 
might  notice  and  act  upon  fkcts  not  brought  regularly  into  the 
cause.  Such  a  proceeding,  in  ordinary  cases,  would  subvert 
the  best  established  principles,  and  overturn  those  rules  which 
have  been  settled  by  the  wisdom  of  ages. 

Is  there  any  thing  peculiar  in  a  pardon  which  ought  to  dis- 
tinguish it  in  this  respect  from  other  fitcts  1 

We  know  of  no  legal  principle  which  will  sustain  such  a 
distinction. 

A  pardon  is  a  deed,  to  the  validity  of  which  delivery  is  es- 
sential, and  delivery  is  not  complete  without  acceptance.  It 
may  then  be  rejected  by  the  person  to  whom  it  is  tendered ; 
and  if  it  be  rejected,  we  have  discovered  no  power  in  a  court  to 
force  it  on  him. 

It  may  be  supposed  that  no  being  condemned  to  death  would 
reject  a  pardon;  but  the  rule  must  be  the  same  in  capital  cases 
and  in  misdemeanours.  A  pardon  may  be  conditional ;  and 
the  condition  may  be  more  objectionable  than  the  punishment 
infficted  by  the  judgment 

The  pardon  may  possibly  apply  to  a  diflSrent  person  or  a 
diflforent  crime.  It  may  be  absolute  or  conditional. .  It  may 
be  controverted  by  the  prosecutor,  and  must  be  expounded  1^ 
the  court.  These  circumstances  combine  to  show  that  this^ 
like  any  other  deed,  ought  to  be  brought  ^judicially  befofe  the 
court  by  plea,  motion  or  otherwise.'* 

The  decisions  on  this  point  conform  to  these  principles. 
Hawkins^b.  t.  ch.  37,  sect  69,  s6ys,  ^  but  it  is  certain  that  a 
man  may  waive  the  benefit  of  a  pardon  under  the  great  seal, 
as  where  one  who  hath  such  a  pardon  doth  nd  plead  it,  but 
takes  the  general  issue,  after  which  he  shall  not  resort  to  tht 
VoL.yiL— V 
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pardon.''    In  sect.  67,  he  says,  **an  exception  is  made  of  a  par- 
doii  after  plea.** 

Notwithstanding  this  general  assertion,  a  court  would  un- 
doubtedly at  this  day  permit  a  pardon  to  be  used  after  the 
general  issue.  Still,  where  the  benefit  is  to  be  obtained  through 
the  agency  of  the  court,  it  must  be  brought  regularly  to  the 
notice  of  (hat  tribunal 

Hawkins  says,  sect.  64,  ^^it  will  be  error  to  allow  a  man  the 
benefit  of  such  a  pardon  unless  it  be  pleaded"  In  sect.  65, 
he  says,  '^he  who  pleads  such  a  pardon  must  produce  it  m6 
fide  tjgitti,  though  it  be  a  plea  in  bar,  because  it  is  presumed 
to  be  in  his  custody,  and  the  property  of  it  belongs  to  him. 

Comyn,  in  his  Digest,  tiL  Pardon,  letter  H,  says,  *^  if  a  man 
has  a  charter  of  pardon  firom  the  king,  he  ought  to  plead  it  in 
bar  of  the  indictment ;  and  if  he  pleads  not  guilty  he  waives 
his  pardon.''  The  same  law  is  laid  down  in  Bacon's  Abridge- 
ment, title  Pardon ;  and  is  confirmed  by  the  cases  these  authors 
quote. 

We  have  met  with  only  one  case  which  might  seem  to  ques- 
tion it  Jenkins,  page  1 69,.  case  62,  says,  *^  if  the  king  pardons 
a  felon,  and  it  is  shown  to  the  court,  and  yet  the  felcm  pleads 
guilty,  and  waives  the  pardon,  he  shall  not  be  hanged ;  for  it 
is  the  king's  will  that  he  shall  not,  and  the  king  has  an  in- 
terest in  the  life  of  bis  subject.  The  books  to  the  contrary  are 
to  be  understood  where  the  charter  of  pardon  is  not  shown  to 
the  court" 

This  vague  dictum  supposes  the  pardon  to  be  shown  to  the 
court.  The  waiver  spoken  of  is  probably  that  implied  waiver 
which  arises  from  pleading  the  general  issue :  and  the  case 
may  be  considered  as  determining  nothing  miNfe  than  that  the 
prisoner  may  avail*  himself  of  the  pardon  by  showing  it  to  the 
court,  even  after  wisdving  it  by  pleading  the  general  issue.  If 
this  be,  and  it  most  probably  is  the  £air  and  sound  construction 
of  this  case,  it  is  reconciled  with  all  the  other  dedsions,  so  fiir 
as  respects  the  present  inquiry. 

Blackstone,  in  his  4th  vol.  p.  SS7,  says,  ^  a  paidon  may  be 
pleaded  in  bar."  In  p.  S76,  he  «ay8,  'Mt  may  also  be  pleaded 
m  arnst  of  judgment"    In  p.  401,  he  says,  <<  a  pardon  by  act 
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of  pariiament  is  more  beneficial  than  by  the  king's  charter ; 
for  a  man  is  not  bound  to  plead  it,  but  the  court  must,  ex  offidOf 
take  notice  of  it;  neither  can  he  lose  the  benefit  of  it  by  his 
own  laches  or  negligence,  as  he  may  of  the  king's  charter  of 
pardon*  The  king's  charter  of  pardon  must  be  specially  plead- 
ed; and  that  at  a  proper  time ;  for  if  a  man  is  indicted  and  has 
a  pardon  in  his  pocket,  and  afterwards  puts  himself  upon  his 
tried  by  pleading  the  general  issue,  he  has  waived  the  benefit 
of  such  pardon.  But  if  a  man  avails  himself  thereof  as  by 
course  of  law  he  may,  a  pardon  may.either  be  pleaded  on  ar- 
raignment, or  in  arrest  of  judgment,  or,  in  the  present  stage  of 
proceedings,  in  bar  of  executioiL" 

The  reason  why  a  court  must  ex  officio  take  notice  of  a 
pardon  by  act  of  parliament,  is  that  it  is  considered  as  a  public 
law;  having  the  same  effect  on  the  case  as  if  the  general  law 
punishing  the  oflbnce  had  been  repealed  or  annulled. 

This  court  is  of  q)inion  that  the  pardon  in  the  proceedings 
mentioned,  not  having  been  brought  judicially  before  the 
court  by  plea,  motion  or  otherwise,  cannot  be  noticed  by  the 
judges. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord horn  the  circuit  court  of  the  United  States'  for  the  third 
circuit  and  eastern  district  of  Pennsylvania,  and  on  the  question 
one  which  the  judges  of  that  court  were  divided  in  opinion,  and 
was  argued  by  the  attorney-general  on  the  part  of  the  United 
States:  on  consideration  whereof,  this  court  is  of  opinion  that 
the  pardon  alluded  to  in  the  proceedings,  not  having  been 
brought  judicially  before  the  court  by  plea,  motion  or  other- 
wise, ought  not  to  be  noticed  by  the  judges,  or  in  any  manner 
to  affect  the  judgment  of  the  law.  All  which  is  directed  and 
adjudged  to  be  certified  to  the  judges  of  the  said  circuit  court 
gf  the  United  States  for  the  eastern  district  of  Pennsylvania. 
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The  United  States  v.  SImvel  Brewster. 

Indictment  founded  on  the  eighteenth  leetion  of  the  act  of  congreii,  ] 
vm  the  15th  day  of  April  1816,  entitled  **  an  met  to  incoipoimte  the  auh- 
leriben  to  the  Ban)c  of  the  United  States," 
The  indictment  charged  the  defendant  with  uttering  and  forging  ^  a  coun- 
terfeit bill  in  imitation  of  a  bill  iaaued  by  the  prerident,*'  &c.  of  the  bank. 
The  forged  paper  was  in  theae  voida  and  figures: 
(5)  F  745  F  r45  (5) 

Cashier  of  the 

Baiik  of  the  United  States, 
Pay  to  C.  W.  Earnest,  or  order,  five  doUan 
Ofllce  of  Discount  and  Deposit  in  Pittsburgh,  the  10th  day  of  Dec  1829. 

.  A.  BRACKENRIDGE,  Pies. 
J.  CommiT,  Cash. 

Fainnan»  Draper,  Underwood  k  Co. 
(Indorsed)  Pay  the  bearer, 

C.  W.  EARNEST. 
Held,  that  a  genuine  instrument,  of  which  the  forged  and  counteHieited 
instrument  is  ao  imitation,  is  not  a  &ii/  issued  by  order  of  the  president, 
fcc.  of  the  Bank  of  the  United  States,  according  to  the  true  intent  and 
meaning  of  the  eig  iteenth  section  of  the  act  incorporating  the  bank. 

ON  a  certificate  of  division  of  opinion  from  the  circuit  court  of 
the  United  States  for  the  eastern  district  of  Pennsylvania. 

At  the  circuit  court  in  October  ISSS^  an  in^ctment  was 
found  against  the  defendant,  containing  two  counts. 

The  first,  that  on  the  8ih  day  of  May  1832,  he  unlawftilly 
and  feloniously  did  sell,  utter  and  deliver  a  false,  forged  and 
counterfeited  bill,  in  imitation  of ,  a  UB  issued  by  order  of  the 
president  and  directors  of  the  Bank  of  the  United  States,  which 
said  false,  forged,  and  counterfeited  bill,  partly  written  and 
partly  {Hrinted,  is  in  the  words  and  figures  following,  to  wii : 

(5)Fr45  V745CS) 

Cashier  ofthe 

Bank  ofthe  United  States, 
Pey  to  C.  Wv  Earnest,  or  order,  five  dollars 
OlBeo  of  Discount  and  Deposit  in  Pittsburgh;  the  10th  day  of  Dec.'  1839. 

A.  BRACKENRIDGE,  Prea. 
J.  CoMBXT,  Cash. 

Tvrvauit  Draper,  Umlerwood  k  Ca 
tladoned)  Pay  the  hearer, 

C.  W.  BABNBST. 
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with  intent  to  defraud  the  president,  directora  and  company  of 
the- Bank  of  the  United  States;  he,  the  said  Samuel  Brewster,' 
otherwise  called  Samuel  B.  Brewster,  at  the  time  ho  so  sold, 
uttered  and  delivered  the  said  fBlatf  forged  and  counterfeited 
biU  as  aforesaid,  then  and  there  weU  knowing  the  same  to  he 
fiilse,  forged  and  counterfeited,  contrary  to  the  form  of  the  act 
of  congress  in  such  case  made  and  provided,  and  against  the 
pea^  and  dignity  of  the  United  States  of  America. 

The  second  count  charged  that  the  defendant  did  sell,  utter 
and  deliver,  and  did  cpuse  to  be  sold,  uttered  and  delivered,  a 
fidse^  forged  and  counterfeited  note,  in  imitation  of  and  purport- 
ing to  be  a  xiote  issued  by  order  of  the  president  and  directors 
of  the  Bank  of  the  United  States,  which  said  last  mentioned 
false,  forged  and  counterfeited  note,  partly  written  and  partly 
printed,  was  in  the  words  and  figures  following,  to  ¥nt  [de- 
scribing it  in  the  same  form  as  in  the  first  count] :  with  in- 
tent to  defraud  the  president,  directors  and  company  of  the 
Bank  of  the  United  States;  he,  the  said  Samuel  Brewster, 
otherwise  called  Samuel  B.  Brewster,  at  the  time  he  so  sol^ 
uttered  and  delivered  the  said  false,  forged  and  counterfeited 
note  as  aforesaid,  then  and  there  well  knowing  the  saine  to  be ' 
ftJiie,  forged  and  counterfeited,  contrary  to  the  form  of  the  act 
of  congress  in  such  case  made  and  provided,  &c. 

Tathis  indictment,  the  prisoner  pleaded  not  guilty;  and, 
upon,  the  trial,  the  following  qi^estion  occurred,  upon  which  the 
opinions  of  the  judges  of  the  circuit  court  were  opposed. 

Whether  the  genuine  instrument  of  which  the  said  fedse, 
forged  and  counterfeited  instrument  is  in  imitation,  is  a  6tU 
issued  by  order  of  the  president  and  directors  of  the  said  bank, 
according  to  the  true  intent  and  meaning  of  the  eighteenth 
section  of  tlie  act  of  congress,  passed  on  the  16th  day  of  April 
in  the  year  of  our  Lord  1816,  entitled  *^an  act  to  incorporate, 
the  subscribers  of  the  Bank  of  the  United  States.** 

And  the  said  judges  being  so  opposed  in  opinion  upon  th6 
question  aforesaid,  the  same  was  then  and  there,  at  the  request 
of  the  district  attorney  for  the  United  States,  stated  under  the 
direction  of  the  judges,  and  ordered  by  the  court  to  be  certified, 
under  the  seal  of  the  court,  to  the  supreme  court,  at  their  next 
to  be  held  thereafter,  to  be  finally  decided  by  the  said 
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supreme  court;  and  the  court  being  further  of  opnion  that 
further  proceedings  could  not  be  had  in  said  cause  without 
prejudice  to  the  merits  of  the  same  cause,  did  order  that  the 
jury  empannelled  as  aforesaid  to  try  said  cause,  be  discharged 
from  giving  any  verdict  therein. 

The  case  was  presented  to  the  consideration  of  the  court  by 
Mr  Taney,  attorney-general. ,  The  defendant  did  not  appear 
by  counsel. 

Mr  Taney  said : 

The  indictment  was  found  imder  the  provisions  of  the  act  of 
April  10th,  1816,  sect.  18,  incorporating  the  Bank  of  the  United 
States.  The  offence  charged  in  the  first  count  is  selling  ^  a 
counterfeit  blll;^  in  the  second  count  the  offence  alleged  i» 
selling  ^  a  counterfeit  note.'' 

Under  the  provisions  of  the  law  the  ^'note''  or  ^bill"  coun- 
terfeited, must  be  one  issued  **  by  order  of  the  president  and 
directors  of  the  bank;"  bul  this  is  not  such  a  btU.  It  is  drawn 
by  the  president  and  cashier  of  the  branch  bank  of  Pittsburgh 
on  the  mother  banf  at  Philadelphia. 

The  attorney-general  submitted  the  case  to  the  court,  after 
stating  the  sections  of  the  bank  charter  which  refer  to  **  bills,'' 
<<  notes,"  and  **  bills  of  exchange,"  thus  showing  that  the 
**  notes"  of  the  bank,  apd  '*  bills  of  exchange"  are  not  the  same ; 
while  upon  other  words  used  in  the  eighteenth  section,  the 
offence  charged  against  the  defendant  might  have  been  the 
foundation  of  an  indictment,  the  court  would  decide  whether 
in  this  case  as  a  ^^bill"  or  <*note,"  the  draft  set  forth  in  the 
indictment  was  properly  described.  He  also  cited  10  Petersd. 
44;  2  East's  Cr.  Law,  876;  10  Petersd.  51. 

The  following  certificate  was  directed  to  be  imied  to  the 
circuit  court. 

On  a  certificate  of  division  in  opinion  of  the  judges  of  the 
circuit  court  of  the  United  States  for  the  eastern  district  of 
Pennsylvania. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  eastern 
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dkUici  of  Pennsylvania,  and  on  the  question  and  point  on 
which  the  judges  of  that  court  were  qpposed  in  opinion,  and 
which  was  certified  to  this  court  for  its  opinion,  agreeably  to 
■the  act  of  congress  in  such  case  made  and  provided,  and  was 
argued  by  counsel:  on  consideration  whereof,  this  eourt  is  of 
opinion,  that  the  genuine  instrument,  of  which  the  said  fidse, 
forged  and  counterfeited  instrument,  in  the  certificate  of  divi- 
sion mentioned,  is  in  imitation,  is  not  a  bill  issued  by  order 
of  the  president,  directors  and  company  of  the  Bank  of  the 
United  States,  according  to  the  true  intent  and  meaning  of  the 
eighteenth  section  of  the  act  of  congress,  passed  on  the  I6th 
day  of  April  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixteen,  entitled,  ^^  an  act  to  incorporate  the  sub- 
scribers of  the  Bank  of  the  United  States:''  whereupon  it  is 
<ardered  and  adjudged  by  this  court,  that  it  be  certified  to  the 
said  circuit  court  of  the  district  of  Permsylvania,  that  the 
genuine  instrument,  of  which  the  said  &Ise,  forged  and  coun- 
terfeited instrument  in  the  certificate  of  division  mentioned  is 
in  imitation,  is  not  a  bill  issued  by  order  of  the  president,  direc- 
tors and  company  of  the  Bank  of  the  United  St|tte%  aconrding 
to  the  true  intent  and  meaning  of  the  eighteenth  section  of 
the  act  of  congress,  passed  on  the  16th  day  of  April  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixteen, 
entitled,  *^  an  act  to  incorporate  the  subscribers  o^  the  Bank  of 
the  United  States." 
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^^         Farmers  Bank  of  Alexaitdria  v.  John  Hooff  et  al. 

R.  beinf^  indebted  to  the  Farmen  Bank  of  Aleundria,  on  cerlain  promii- 
•oiy  notes  exceeding  in  amount  one  thousand  doUara,  conTcyed  to  H.  a 
lot  of  ground  in  Alexandria,  exceeding  one  thousand  dollars  in  vaine^  de- 
vised to  her  by  her  husband,  to  secure  the  payment  of  the  said  notes  by 
sale  of  the  lot  R.  claimed  an  estate  in  fee  in  the  property  conreyed  to 
the  trustee-  The  sum  due  to  the  bank  was  reduced  by  payments  to  le« 
than  one  thousand  doUars,  and  R.  bebg  deceased,  a  bill  was  filed  by  the 
bank  to  compel  the  trusteeto  sell  the  property  conveyed  to  him  by  R. 
for  the  pajnnent  of  the  balance  of  ^he  debt  The  circuit  court  decreed 
that  It  held  no  other  interest  in  the  property  than  a  life  estate^  and  dis* 
missed  the  bill.     The  complainants  appealed. 

On  a  motion  to  dismiss  the  appeal  for  want  of  jurisdiction,  the  debt  remain- 
ing due  to  the  bank  being  less  than  one  thousand  dolian^  the  amount 
required  to  give  jurisdiction  in  appeals  and  writs  of  error  from  the  cir^ 
cuit  court  of  the  district  of  Columbiai  it  was  held  that  the  real  matter  in 
controversy  was  the  debt  claimed  in  the  bill{  and  though  tlie  title  of  the 
lot  might  be  inquired  into  incidentally,  it  does  not  constitute  the  object 
of  the  suit.    The  appeal  was  dismissed. 

ON  appeal  from  the  circuit  court  of  the  United  States  of  the 
district  of  Columbi**  for  the  county  of  Alexandria. 

In  the  circuit  court  of  the  county  of  Alexandria  the  appeU 
lants  filed  a  bill  setting  forth  that  a  certain  Mary  Resler  being 
indebted  to  the  Farmers  Bank  of  Alexandria,  as  drawer  of  cer- 
tain promissory  notes, .  amounting  to  one  thousand  two  hun- 
dred and  sixty-seven  dollars,  which  notes  were  renewed  and 
were  afterwards  reduced  by  payments,  in  order  to  secure  the 
pa3m[ient  of  the  sum  remaining  due  to  the  bank  on  the  10th  of 
.  September  1823,  made  and  executed  a  deed  to  John  Hooff, 
one  of  the  defendants,  by  which  certain  real  estate  in  the  city 
of  Alexandria  was  conveyed  to  him  in  trust  to  secure  the  pay- 
ment of  the  amount  due  on  the  said  notes.  The  title  of  Mary 
Resler  to  the  pro|)erty  so  conveyed,  was  derived  firom  the  will 
of  her  deceased  husband ;  and  the  bill  claims  that  she  took  a 
fee  simide  in  the  property,  to  be  defeated  by  her  marrying 
Aflfain,  and  she  having  died  without  marrying,  the  property  is 
liable  to  her  debts 

The  bill  proceeds  to  stale,  that  James  Gait  and  others,  also 
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appellees^  contend  that  Mary  Resler  took,  under  the  will  of 
her  husband,  no  more  tuan  a  life  estate  in  the  property  so  con- 
veyed in  trust;  and  that  John  Hoofl^  the  trustee,  declines 
making  a  sale  of  the  property  to  satisfy  the  debt  due  to  the 
appellants. 

The  bill  asks  a  discovery  of  the  asserted  title  of  the  appel- 
lees, that  the  equity  of  redemption  set  up  by  the  appellees  may 
be  foreclosed,  and  that  the  trustee  be  decreed  to  sell  the  pre- 
mises. The  bill  also  asks  for  an  account  from  the  admiuistnu 
tor  of  Mary  Resler. 

The  answer  of  John  Talt,  one  of  the  appellees,  denies  the 
title  of  Mary  Resler  in  the  property  conveyed  by  the  deed  of 
trust  to  have  been  a  fee  simple  in  her;  and  asserts  that  the  fee 
in  the  same  descended  to  the  respondent  and  to  his  brothers^ 
and  asserts  that  Mary  Resler  took  no  more  in  the  premises, 
under  the  will  of  her  deceased  husband,  than  an  estate  for  life. 

The  circuit  court,  being  of  opinion  that  Mary  Resler  took  no 
more  than  an  estate  for  life  under  the  will  of  her  deceased 
husband;  and  conveyed  to  the  appellant,  by  the  deed,  no  more 
than  such  an  estate,  dismissed  the  complainant's  bill.  From 
this  decree  the  appellants  appealed  to  this  court. 

Mr  Fendall  moved  to  dismiss  the  appeal ;  this  court  having 
no  jurisdiction  to  entertain  an  appeal,  unless  the  sum  in  con- 
troversy exceeds  one  thousand  dollars.- 

It  was  admitted  that  the  debt  due  to  the  bank  from  Mary 
Resler,  at  the  time  the  bill  was  filed,  did  Knot  exceed  seven 
hundred  dollars ;  and  an  affidavit  was  exhilHted  to  the  court  to 
prove  the  estate  held  by  the  trustee  exceeded  one  thousand 
ddlars  in  value. 

Mr  Fendall  cited  Columbian  Insurance  Company  v.  Wheel- 
wright, 7  Wheat.  534;  Oldgrant,  on  the  demise  of  Meredith  v. 
M'Kee,  1  Peters,  248 ;  and  Ritchie  v.  Mauro,  2  Peters,  248. 

He  contended  that  the  only  amount  in  controversy  was  the 
sum  due  to  the  appellcmts.  It  is  the  beneficial  amount ;  that 
which  will  result  to  a  party  in  the  event  of  the  suit,  which  gives 
jurisdiction 

Mr  Lee,  ccmtra,  argued  that  the  title  to  the  estate  conveyed 
Vol.  VIL— W 
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to  the  trustee  ifas  the  questioii  in  the  court,  anid  this  court 
would  look  alone  to  the  value  of  the  estate. 

Mr  Chief  Justice  Maeshall  delivered  the  opinion  of  the 
Gouit. 

This  is  a  motion  to  dismiss  an  appeal  from  a  decree  of  the 
court  of  the  United  States  for  this  district,  sitting  in  the  county 
of  Alexandria;  because  the  matter  in  controversy  does  not 
amount  to  one  thousand  dollars. 

The  bill  was  filed  for  the  purpose  of  obtaining  a  decree  for 
the  sale  of  a  lot,  on  which  a  deed  of  trust  had  been  given  to 
secure  the  payment  of  a  sum  of  moi^ey  amounting  with  inter* 
est  to  less  than  one  thousand  dollars.  The  bill  was  dismissed, 
and  from  this  decree  an  appeal  was  taken. 

The  appellant  alleges,  in  support  of  the  jurisdiction  of  the 
court,  that  the  real  question  is,  whether  the  debtor  be  entitled 
to  the  lot,  and  as  that  is  worth  more  than  one  thousand  dollars, 
this  court  may  take  jurisdiction,  though  the  sum  claimed  in 
the  bill  is  less. 

The  court  is  of  a  diiBTerent  opinion.  The  real  matter  in  con- 
troversy is  the  debt  claimed  in  the  bill ;  and  though  the  title 
of  the  lot  may  be  inquired  into  incidentally,  it  does  not  consti- 
tute the  object  of  the  suit. 

The  appeal  is  dismissed. 
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John  Holmes,  Michael  Omealt,  Richard  Caton,  Hugh 
Thompson,  and  William  Slater,  appellants  v.  Daniel 
Trout,  William  Moreland,  Walter  Moreland,  Jere- 
miah Trout,  Jacob  Overpeck,  and  William  Buchannan, 
appellees. 

Qoefltioiit  on  the  vali^ty  of  certun  entries  of  lands  in-  uie  state  of  Kentuckjr. 

A  Murey  itself*  which  had  n'  I  acquired  notoriety,  is  not  a  good  call  for  an 
entry.  But  when  the  survey  has  been  made  conformable  to  the  entry, 
and  the  entry  can  be  sustained,  the  call  for  the  survey  may  support  an 
entry.  The  boundaries  of  the  survey  must  be  shown.  This  principle  is 
fully  settled  by  the  decisions  of  tlie  courts  of  the  state  of  Kentucky. 

It  has  been  a  settled  principle  in  Kentucky  that  surplus  land  does  not  vitiate 
an  entry,  and  a  survey  is  held  valid  if  made  conformably  to  such  an  entry. 

The  principle  is  well  settled,  that  a  junior  entry  shall  limit  the  survey  of  a 
prior  entry  to  its  calls.    This  rule  is  reasonable  and  just 

Until  an  entry  be  surveyed,  a  subsequent  location  must  be  governed  by  its 
calls;  and  this  is  the  reason  why  it  is  essentinl  that  every  entry  shall  de- 
scribe with  precision  the  land  designed  to  be  appropriated  by  it  If  the 
land  adjoining  to  the  entry  should  be  covered  by  a  subsequent  location, 
it  would  be  most  ui\just  to  sanction  a  survey  of  the  prior  entry  beyond  its 
calls,  and  so  as  to  include  a  part  of  the  junior  entry. 

The  locator  may  survey  his  entry  in  one  or  more  surveys,  or  he  may,  at 
pleasure,  withdraw  a  part  of  his  entry.  When  a  part  of  a  warrant  is 
withdrawn,  the  rules  of  the  land  office  require  a  memorandum  on  the 
margin  of  the  record  of  the  oriflrinal  entry,  showing  what  part  of  it  is 
withdrawn. 

In  giving  a  construction  to  an  entry,  the  mtention  of  tlie  locator  is  to  be 
chiefly  regarded,  the  same  as  the  intention  of  the  parties  in  giving  ^  con* 
stnvction  to  a  contract  If  a  call  be  impracticable,  it  is  rejected  as  sur 
plttsage,  on  the  ground  that  it  was  made  through  mistake;  but  if  a  call 
be  made  for  a  natural  or  artificial  object,  it  shall  always  control  mere 
course  and  distance.  Where  there  is  no  object  called  for  to  control  n 
rectangular  figure,  that  form  shall  be  g^ven  to  the  survey. 

No  evidence  can  be  looked  into  in  this  court,  which  exercises  an  appellate 
jurisdiction,  that  was  not  before  the  circuit  court;  and  the  evidence  cer- 
tified with  the  record  must-  be  considered  here  as  the  only  evidence  be- 
fore  the  court  below.  If^  in  certifying  4i  record,  a  part  of  the  evidenee 
in  the  case  had  been  omitted,  it  might  be  certified  in  obedience  ton 
certiorari;  but,  in  such  a  case,  it  must  appear  from  the  record  that  the 
evidence  was  used  or  offered  to  the  circuit  court. 

Under  the  laws  of  Kentucky,  the  cancelling  of  a  deed  does  not  re-invest 
the  title  in  the  grantor. 
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APPEAL  from  the  circuit  court  of  the  United  States  for  the 
district  of  Kentucky. 

In  the  circuit  court,  the  appellants  filed  their  bill  in  Novem- 
ber 1815,  setting  forth  a  tide  to  ten  thousand  acres  of  land 
derived  under  an  entry  made  by  Edward  Yoss,  on  the  11th  of 
October  178Sj  upon  which  patents  duly  issued,  and  charging 
that  the  defendants  were  in  possession  of  the  said  lands  claim- 
ing title  under  entries  made  subsequent  to  that  of  Edward 
Voss.  The  bill  prajred  a  discovery,  that  the  defendants  may 
be  decreed  to  convey  to  the  complainants  their  respective 
claims,  to  render  possession  of  the  laiid  withheld,  and  for  other 
and  further  relief. 

After  various  proceedings  in  the  case,  by  amended  bills  and 
otherwise,  from  1815,  the  circuit  court,  at  May  term  1829,  gave 
the  following  opinion  and  decree : 

The  complainants  state  in  their  bill  that  *'  Edmund  Yoes,  on 
the  11th  day  of  October  1783,  made,  with  the  surveyor  of  the 
proper  county,  the  following  location:  Edward  Voss  enters 
ten  thousand  acres  by  virtue  of  two  treasury  warrants,  Noe. 
8991  and  8990,  beginning  at  the  north  west  comer  of  Pat* 
ton's  eight  thousand  four  hundred  acres  survey;  thence,  with 
Allen's  line,  westwardly  to  the  river,  and.  along  Roberts's  line 
on  the  east  for  quantity;  also,  five  thousand  acres  by  virtue  of 
treasury  warrant.  No.  8989,  beginning  at  the  south  west  comer 
of  Patton's  eight  thousand  four  hundred  acres  survey,  then 
westwardly  with  Patton,  Pope  and  Thomas's  survey;  thence 
up  the  river,  and  on  Patton's  line  on  the  east,  for  quantity." 
That  surveys  having  been  duly  executed  on  said  entries,  the 
same  were  assigned  to  a  certain  Peyton  Short,  to  whcm  patents 
were  issued  bearing  date  the  12th  and  14th  days  of  Mwrch 
1790;  that,  on  the  10th  day  of  December  1796,  Short  conveyed 
to  John  Holmes,  by  deed,  his  whole  claim  to  the  land  in  con- 
troversy, but  that,  by  co&tract,  it  is  now  jointly  held  by  the 
said  Holmes  and  the  other  complainants;  and  that  the  above 
deed  is  held  for  their  joint  benefit.  The  complainaiits  further 
state  that  conflicting  entries  have  been  made  by  difier^nt  per- 
sons since  their  location  on  the  same  land,  and  elder  patents 
obtained;  and  they  pray  that  a  conveyance  may  be  decreed  to 
them  on  the  ground  of  their  pricnr  equity.    In  their  answm^ 
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the  defendants  deny  the  equity  set  ibrth  in  the  complainantB' 
bill ;  and,  having  the  elder  legal  title  founded  upon  valid  entriee 
and  surveys,  they  pray  that  the  bill  may  be  dismisiBed.  Bince 
the  commencement  of  the  present  term,  the  complainants  have 
filed  an  amended  bill,  stating  that  the  whde  of  the  land  in 
contest  was  purchased  for  the  use  and  benefit  of  Holmes, 
Slater,  Caton  and  Omealy;  and  that,  subsequently,  by  the 
consent  of  Caton  and  Slater,  Omealy  became  their  trustee; 
that  an  agreement  was  entered  into  between  the  complainants, 
and  a  certain  John  Breckenridge  deceased,  by  which  he 
undertook  to  render  certain  services,  for  which  he  was  to  have 
one  moiety  of  the  land;  that  the  original  deed  to  Holmes,  never 
having  been  recorded,  was  handed  to  said  Breckenridge,  with 
other  papers  relating  to  the  business,  and  with  directions  to 
Short  to  make  a  deed  to  the  complainants  and  Breckenridge; 
that  the  said  Breckenridge  was  in  possession  of  the  deed  to 
Holmes,  and  authorized  to  receive  a  conveyance  from  Short  to 
himself;  and  the  complainants  agreed  with  Short  to  cancel  the 
deed  to  Holmes,  which  was  done  by  delivering  it  to  Short,*  who 
cancelled  it  by  erasing  his  name,  and  a  new  deed  was  made 
by  him  to  Breckenridge,  and  to  William  Omealy  as  trustee 
for  John  Holmes  and  William  Slater,  and  to  Hugh  Thompson, 
as  trustee  for  Richard  Caton,  bearing  date  21st  day  of  Sep- 
tember 1804.  The  amended  bill  further  states  that  Brecken- 
ridge departed  this  life  in  1806,  before  )iis  part  of  the  contract 
was  performed,  and  that  a  bill  was  filed  against  his  heirs  by 
the  complainants  for  a  re-conVeyance  of  the  land;  that,  on  the 
final  hearing  of  this  case,  the  court  decreed  that,  as  Brecken- 
ridge had  but  in  part  performed  his  contract,  the  deed  should 
be  cancelled  as  to  all  the  lands  within  two  adverse  claims^  to 
wit:  that  of  the  defendant^Howard  and  Williams  or 

Brown;  and  the  complainants  were  decreed  to  convey  to  Breck- 
enridge's  heirs  one  moiety  outside  of  these  claims;  in  pursuance 
of  this  decree,  deeds  were  executed.  The  complainants  state 
that  the  whole  of  the  l&nd  in  controversy  is  included  in  John 
Howard's  claim,  under,  which  the  defendants  claim,  and  is  re- 
ferred to  in  the  deed  firom  Breckenridge's  heirs  to  thetn :  and 
that,  since  the  date  of  such  deed,  the  equitable  title  ha»  been 
vested  in  them.    To  the  amended  bilL  Jeremiah  Troott  Tlaniel 
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Trout,  William  Buchannan,  Jacob  Overpeck,  John  Mcnefaind, 
Walter  A.  Moreland  and  William  Moreland,  defendants,  an- 
swer, that  they,  with  those  under  whom  they  claim,  have  b^n 
in  the  actual  occupancy  and  peaceable  possession  of  all  the 
land  claimed  by  them,  in  their  former  answers,  fcH'  upwards  of 
twenty  years  before  the  filing  of  the  amended  bill,  and  they 
deny  the  statements  contained  in  it  On  filing  the  amended 
bill,  the  parties  agreed  that  the  suit  should  progress  in  the 
names  of  the  parties  to  the  record,  and  that  no  advantage 
should  be  taken  on  account  of  the  death  of  either  of  the  parties 
since  the  pendency  of  the  suit;  and  that  the  decree  should  be 
as  valid  as  if  the  heirs  of  any  such  party  were  before  the  court 
iLwas  also  agreed  that  John  Howard  entered  on  the  land  in 
controversy,  by  virtue  of  his  claim  of  seven  thousand  nine  hun^ 
dred  and  forty-five  and  a  half  acres,  by  his  tenants,  and  within 
the  claim  of  C.  Clarke ;  that  the  entry  was  within  the  boun- 
dary of  said  Clarke,  and  that  Howard's  claim  wholly  covered 
the  claim. of  Clarke;  that  this  entry  was  made  in  the  year 
1804,  and  continued,  without  interruption,  adverse  to  the  claim 
of  Voss  and  Short,  set  up  by  the  complainants,  until  tb«*  year 
1813/ when  Howard,  in  an  action  of  ejectment,  by  virtue  of 
Clarke's  claim,  was  evicted,  and  possession  taken  by  WiDiam 
Moreland,  deceased,  a  purchaser  fi'om  Clarke;  and  that  such 
possession  was  continued  by  said  Moreland  until  his  death,  and 
that  his  devisees  have  remained  in  the  possession  adverse  to 
the  complainants  ever  since.  It  was  admitted  that  Daniel 
Trout,  deceased,  in  the  year  1808,  purchased  the  claim  of 
Daniel  and  Hite's  sir  hundred  acres  within  the  tract  claimed 
by  complainants,  and,  at  that  time,  by  his  two  sons,  Daniel  and 
Jeremiah,  entered  into  the  possession,  which  is  still  continued; 
that  the  defendants,  Overpeck  and  Buchannan,  in  the  year 
1818,  entered  into  the  possession  of  the  above  tract,  under  the 
said  Daniel  and  Jeremiah,  and  have  resided  on  it  until  the 
present  time;  all  of  whose  possessions  are  adverse  to  the  com- 
plainants. Th^  grant  to  Daniel  and  Hite  is  admitted  to  be 
elf'er  in  date  than  Howard's  or  any  other  interfering  claim; 
Clarke's  grant  is  elder  than  Howard's,  and  Short's  bears  date 
after  Howard's.  As  the  defendants  possess  the  elder  grant, 
the  complainan  J9  must  rely  on  their  prior  equity,  and,  to  shofw 
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this^  they  endeavour  to  sustain  the  entry  of  Voes,  under  which 
they  claim.    This  entry  calls  to  begin  at  the  north  west  comer 
of  JPatton's  eight  thousand  four  hundred  acre&  survey,  and  for 
Allen  and  Roberts's  line.    Patton's  entry  was  made  on  the 
26th  December  1782,  for  eight  thousand  four  hundred  acres, 
upon  a  treasury  warrant,  No.  12,311,  about  two  miles  up  the 
first  branch  above  the  Eighteen  Mile  creek,  beginning  at  a 
tree  marked  J.  P.,  to  run  north  five  miles,  then  to  extend  oflT 
at  right  angles  for  quantity:  this  entry  was  surveyed  on  the 
SOth  September  1763,  and  <^alls  to  begin  at  a  mulberry,  elia 
and  sugar  tree,  marked  J.  P.,  standing  on  the  bank  of  the  first 
large  creek  running  into  the  Ohio  above  the  Eighteen  Mile 
creek^  two  miles  up  the  said  creek.     On  the  11th  October 
1783,  John  Allen  entered  one  thousand  acres,  part  of  a  trea- 
sury warrant.  No.  14,198,.  beginning  at  the  north  west  comer 
of  Patton's  eight  thousand  four  hundred  acres  survey,  and 
running  with  his  line  south  two  hundred  and  fifty  poles,  thence 
down  the  creek  on  both  sides  westwardly  for  quantity,  to  be  laid 
off  in  one  or  more  surveys.     Roberts's  entry  was  made  on  the 
26th  December  1782,  the  same  day  Patton's  entry  was  made. 
It  is  argued  by  the  counsel  for  the  defendants,  that  Patton's 
entry,  on  which  Voss's  entry  depends,  is  void  for  want  of  cer* 
tainty  and  notoriety  in  its  calls.     The  depositions  of  several, 
witnesses  have  been  read  to  sustain  this  entry.    WilUam  Meri-^ 
wether  swears  that  Eighteen  Mile  creek  was  known  previous 
in  the  year  1782,  and  that  Patton's  creek  is  the  first  ^ne  run- 
ning into  the  Ohio  above  Eighteen  Mile  creek,  except  Bell's 
spring  branch,  which  is  not  much  more  than  a  mile  in  length; 
that  Patton's  creek  was  so  called  firom  the  time  the  above  entry 
was  made,  and  was  generally  pretty  well  known  by  that  name 
as  early  as  October  1783.     He  does  not  recollect  the  year  he 
became  acquainted  with  the  tree  marked  J.  P.,  but  he  thinks, 
within  a  year,  or  two  after  the  entry  was  made,  he  was  at  the 
tree,  about  two  miles  up  Patton's  creek,  lacking  forty  poles,  in 
coDq)any  with  persons  'who  were  about  purchasing  Patton's 
entry.    The  letters  J.  P.  were  very  large,  and  marked  on  a 
mulberry  tree  standing  n^u:  the  creek;  that  PattoA,  informed 
him  of  the  entry  shortly  after  it  was  made^  and  that  he  had 
marked'the  tree,  and  run  one  of  the  lines  before  the.ieutry  was 
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made.  He  states  that,  from  the  appearance  of  the  tree,  he 
has  no  doubt  of  its  havmg  been  marked  at  the  time  as  repre- 
sented by  Patton.  He  further  states,  he  thinks  it  would  be 
ahnost  impossible  for  any  person  to  have  searched  for  the  tree 
without  finding  it,  after  finding  the  begiiming  comer  of  Pat- 
ton's  entry  and  survey ;  it  would  hot  be  difficult,  he  states,  for 
a  subsequent  locator  to  find  Xhe  north  west  corner  by  tracing 
the  line ;  that  he  has  traced  this  line  several  times  to  the  cor- 
ner, on  the  top  of  a  hill  at  a  sugar  tree  and  two  ashes,  which 
were  plainly  marked.  At  the  begiiming  comer  of  Patton's 
survey,  the  witness  states  there  was  an  appeaiance  of  a  large 
encampmept,  and  several  trees  were  marked,  some  with  the 
letters  J.  P.,  and  others  with  the  initials  of  his  own  name;  and 
that  the  trees  about  the  place  were  much  chopped.  Benjamin 
Roberts  states  that  he  believes  Eighteen  Mile  creek  has  been 
generally  known  since  the  year  1780,  and  that  he  saw  it  in 
178S;  that  Patton's  creek  is  the  first  one  of  any  notoriety  run- 
ning into  the  Ohio  above  the  Eighteen  Mile  creek:  and  it  was 
generaUy  known  by  that  name  in  the  spring  of  the  year  1783. 
He  thinks  that  a  good  woodsman,  by  searching  up  the  creek 
agreeably  to  the  calls  of  Patton's  entry,  cotdd  have  found  his 
beginning  comer.  Joseph  Saimders  states  that  he  knew  Eigh- 
teen Mile  creek  in  June  1780;  that  Patton's  creek  is  the  first 
creek  of  any  note  above  Eighteen  Mile  creek,  and  its  name 
was  derived  finom  the  entry  of  Patton.  He  states  that,  in  May 
1783,  Patton  showed  him  a  mulberry  tree  marked  J.  P.  stand- 
ing on  the  bank  of  Patton's  creek,  about  two  miles  66m  the 
mouth,  and  said  it  was  his  beginning  comer;  the  letters  J.  P. 
were  large,  and  appeared  to  have  been  marked  with  a  toma- 
hawk; and  the  witness  thinks  the  tree  might  have  been  found 
by  any  one  searching  for  it.  Several  other  witnesses  were 
acquainted  with  Patton's  entry  at  an  early  period,  and  with  its 
principal  calls,  but  not  until  some  years  after  it  was  made. 
No  doubt  can  exist  that  the  Eighteen  Mile  ereekwas  notorious 
at  the  time  the  entry  was  made,  and  that  the  branch  called 
for  is  the  one  known  by  the  name  of  Patton^s  creek;  between 
this  creek  and  the  Eighteen  Mile  creek  there  are  one  or  two 
small  branches,  neither  of  which  could  be  taken  fop  the  call  in 
the  entry:  but  it  w  objected  to  the  entry,  that  the  call,  ''aboul 
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two  mildfi  up  the  first  braDcb,'*  is  not  sufBcientljr  definite  to 
direct  a  subsequent  locator  to  the  marked  tree;  that  the  side  of 
the  creek  csk  which  this  tree  stands  is  not  designated,  nor  its 
distance  from  the  creek;  and  that,  by  actual  measurement  on 
a  straight  line  firom  the  ihouth  of  the  creek,  the  distance  to  the 
tree  fiills  forty  poles  short  of  two  miles.  It  is  also  contended^ 
by  the  calls  of  the  entry,  it  wfMild  seem  to  have  been  the  in- 
tention of  the  locator  that  the  body  of  the  land  should  be  about 
two  miles  up  the  creek,  rather  than  that  point  should  constitute 
his  beginning  coiner.  This  objection  seems  not  to  be  well 
taken:  the  wocds  of  the  entry  are^  James  Patton  enters  eight 
thousand  four  hundred  acres^  &c.  about  two  miles  up  the  first 
branch  above  the  Eighteen  Mile  creek,  beginning  at  a  tree 
marked  J.  P.;  and  no  (me,  it  is  believed,  could  mistake  these 
calls^  or  hesitate  taconclude  that  the  tree  marked  was  the  be- 
ginning comer:  from  this  comer  the  entry  calls  to  run  five 
miles  north,  &c.  The  rule  which  governs  in  the  construction 
of  entries  has  been  long  fixed,  and  if  this  were  not  the  case,  it 
would  obviously  result  from  circuipstances.  Entries  were 
made  at  an  early  day,  by  individuals  who  were  more  acquainted 
with  the  stratagems  of  savage  warfare  than  the  precision  of 
language.  They  were  better  hunters  than  critics :  entries  must 
be  construed  by  the  popular  signification  of  the  words  used, 
rather  than  by  the  grammatical  arrangement  of  sentences.  If 
the  intention  of  the  locatcnr  can  be  satisfactorily  ascertained 
from  the  calls  of  his  entry,  it  must  be  sustained.  The  call  to 
run  up  the  creek,  in  popular  signification,  directs  the  inquirer 
to  follow  the  stream:  as  the  Eighteen  Mile  creek  is  below 
Patton's  creek,  any  person  beginning  his  search  at  that  point 
for  the  marked  tree,  would  trace  the  Ohio  to  Patten's  creek, 
and  would  naturally  seek  for  the  marked  tree  on  the  lower 
side,  about  two  miles  from  its  mouth;  but  it  would  not  be  un- 
reasonable to  require  a  search  on  both  sides  of  the  creek.  This 
search  would  somewhat  increase  the  labour  of  a  subsequent 
locator,  but  it  would  scarcely  lessen  tne  probabiUty  of  findiAg 
the  object  No  witness  saw  the  tree  when  it  was  marked,  but 
Meriwether  saw  it  one  (X  two  years  afterwards;  and,  from  the 
appearance  of  the  letters  J.  P.,  he  seems  to  have  no  doubt  diat 
they  were  made  at  the  Ume  Patton  represented  them  to  have 
Vol.  VIL— X 
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been  made.  Saunders  saw  these  letters  in  ITSS,  and  the  tiee 
was  pointed  out  to  him  by  Patton,  as  his  beginning  comer: 
this  was  within  fiye  months  after  the  entry  was  made,  and 
several  months  before  the  entry  of  Yoss.  Several  witneaseB 
state  that  the  beginning  of  Patton's  entry  could  be  found  by 
observing  its  descriptive  calls.  The  variation  of  forty  poles,  oa 
a  straight  Ime,  from  the  distance  called  for  in  the  entry,  is  not 
considered  very  material.  The  circumstances  under  which 
this  entry  was  made,  would  authorize  no  one  to  expect  greater 
accuracy:  forty  poles  more  or  less  than  the  exact  distance* of 
two  miles,  js  a  sufficiently  limited  rangv  for  a  subsequent 
locator.  Under  all  the  facts  established,  the  court  are  of  opinion 
that  the  entry  of  Patton  is  shown  to  possess  all  the  requisites 
of  a  valid  entry:  this  entry  was  surveyed  on  the  20th  of  Sep- 
tember 1783,  twenty  days  before  the  entry  of  Toss.  Yoafn 
entry  calls  for  the  survey  of  Patton,  though  it  does  not  appear 
at  that  time  to  have  been  recorded;  the  north  west  comer  of 
this  survey,  which  is  the  beginning  called  for  in  Toss's  entry, 
could  easily  be  found  by  tracing  the  line  from  Patton's  begin- 
ning comer;  anj  variation  in  the  length  of  this  line,  from  the 
calls  of  the  entry,  cannot  be  material  as  to  the  defendants^ 
entry,  as  the  distance  is  controlled  by  the  marked  comer  proved 
to  have  been  made.  The  other  calls  in  the  entry  of  Yoes  are 
believed  to  oe  sufficiently  certain  to  enable  the  holder  of  a 
warrant  to  locate  the  adjacent  land;  and  that  is  a  substantial 
compliance  with  the  requisitions  of  the  land  law. 

The  other  entry  of  Yoss  for  five  thousand  acres,  which 
calls  to  begin  at  the  south  west  comer  of  Patton's  eight  thou- 
sand four  hundred  acre  survey,  contains  all  the  requisites  of  a 
valid  entry.  To  show  a  title  from  the  patentee,  a  deed,  bear- 
ing date  the  10th  day  of  December  1796,  from  him  to  John 
Hohnes  for  thirteen  thousand  five  hundred  acres,  is  given  in 
evidence.  The  signature  of  the  grantor  in  this  deed  has  been 
erased,  apparently  with  the  view  of  cancelling  it;  but  it  is  con- 
tended that,  if  such  an  inference  can  arise  firom  the  erasure, 
that  it  does  not  re-invest  the  fee  in  the  grantor ;  that  this  can 
only  be  done  by  the  solemnities  of  a  deed  duly  executed.  One 
of  the  subscribing  witnesses  to  this  deed,  who^  depositioQ  is 
mtroduced  to  prove  its  execution,  states  that  he  was  written 
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to  by  Short,  to  endeavour  to  make  sales  of  the  land  for  him ; 
that,  upon  being  told  by  Holmes  what  was  the  best  he  could 
do  with  it,  the  witness  advised  him  to  sell  it,  aind  told  him  that 
he  thought  Short  Would  be  satisfied ;  and  the  witness  under- 
stood the  land  was  sold.     The  witness  states  that,  from  hi^ 
letter  book,  this  deed  appears  to  have  been  forwarded  by  him 
to  Holmes,  on  the  Sd  of  January  1797.    A  letter  from  Short 
to  Holmes,  dated  29tb  September  1794,  in  which  he  proposes 
to  sell  the  lands  at  a  certain  price,  is  read  in  evidence.    This 
letter,  however,  treats  Holmes  as  an  agent  to  sell  the  land, 
and  not  in  the  light  of  a  purchaser.     An  obligation  signed  by 
Short,  dated  10th  December  1796,  is  also  in  evidence.     In  thk 
obligation.  Short  states  that  he  ''has  executed  a  deed  to 
Holmes,  of  that  date,  for  two  certain  tracts  of  land,  containing 
thirteen  thousand  five  hundred  acres,  which  said  deed  is  depo- 
sited in  the  hands  of  W.  Morton  of  Lexington ;  and  that, 
should  Holmes  be  dissatisfied  with  the  warranty  given  in  said 
dee4»  and  it  is  not  in  pursuance  of  the  meaning  and  nUentUm  of 
the  above  letter,  he  agrees  to  enter  into  such  an  instrument  of 
writing.    From  the  whole  of  this  evidence,  it  would  seem  to 
authorize  the  conclusion  that  the  deed  executed  to  Hohnes 
was  only  designed  to  enable  him  to  sell  and  make  titles  to  the 
lands  for  the  benefit  of  Short :  but,  if  any  doubt  remained  on 
the  subject,  it  is  removed  by  a  subsequent  deed  executed  by 
Short  for  the  same  lands  to  Holmes  and  others,  without  any 
relbrence  to  the  former  deed,  and  by  the  amended  bill  of  the 
complainants,  who  state  that,  the  first  deed  was  cancelled  by 
agreement  |}etween  Breckenridge  and  Short,  and  that  they 
claim  title  under  the  one  subsequently  executed.    The  first 
deed,  though  absolute  upon  its  face,  was  intended  to  make 
Holmes  a  trustee  lur  the  use  of  Short :  and  the  court  can  have 
no  difiSculty,  under  the  circumstances,  in  considering  it  a  nul- 
lity so  far  as  it  relates  to  the  present  controversy :  this  deed 
has  never  been  recorded,  nor  does  it  seem  to  have  been  treated 
by  the  parties  as  a  valid  instrument.     There  is  no  satisfactory 
jvoof  of  its  delivery.    From  all  the  facts,  it  appears  most  pro- 
bable, that  it  was  forwarded  to  Breckenridge  by  Catonor  some 
other  person,  and  that  it  Vras  never  in  the  possession  of  Hdmes^ 
or  intended  to  be  delivered  to  him.    By  a  letter,  dated  tSth  of 
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January  1803,  Holmes,  by  his  trustee  Qmealy,  requested  W^ 
Mortoo  to  surrender  the  deed  to  Breckeoridge,  who,  was  au- 
thorized to  receive  a  conveyance  of  the  land  from  Short  The 
c<Mnplainants  must  rely  upon  their  conveyance  from  Short, 
dated  2l8t  day  of  September  1804.  This  deed  conveys  to 
John  Omealy,  trustee  for  John  Holmes  'and  WOliam  Slater, 
and  to  H.  Thompson,  trustee  of  Richard  Catoo,  and  to  John 
Breckenridge,  the  tracts  of  land  let  forth  in  the  bill 

From  the  amended  bill  it  appears  that  Breckenridge  was 
entitled  to  one  moiety  of  the  entire  claim  as  a  compensation 
for  certain  services  to  be  rendered  by  him ;  that  he  died  before 
the  services  were  completed ;  and  that  the  complainants  filed 
their  bill  against  his  heirs,  and  obtained  a  decree  that  cancel- 
led the  deed  to  certain  parts  of  the  land,  which,  in  pursuance 
of  such  decree,  were  conveyed  by  the  heirs  of  Breckenridge  to 
the  complainants.  A  question  is  here  made  by  the  defendants* 
counsel,  whether  the  title  set  up  by  the  comf^ainints^  in  their 
amended  bill,  being  different  from  that  stated  in  the  original 
bill,  is  iiot  in  fact  the  commencement  of  a  new  suit,  and,  con- 
sequently, gives  to  the  defendants  a  right  to  insist  on  the 
statute  of  limitati<»is  in  bar  to  the  comjdaibants'  light  oif  reco- 
very. If  such  shall  be  the  effect  of  the  title  set  forth  in  the 
amended  bill,  it  is  agreed  between  the  parties  that  advantage 
may  be  taken  of  it.  In  the  first  bill  filed,  the  title  is  stated 
to  have  been  derived  from  ShcMrt,  the  patentee  to  Holmes,  with 
whom  contacts  were  made  by  the  other  complainants  for  cer- 
tain interests  in  the  land.  The  aiuended  bill  sets  up  a  tide, 
by  deed,  from  Short  to  John  Oqiealy,  trustee  for  John  Holmes 
and  William  Slater,  and  to  H.  Thomppon^  as  trustee  for  Rich- 
ard Caton,  and  to  John  Breckenridge.  Between  these  deri- 
vations of  title  in  law  there  is  an  essential  variation,  but  not  in 
equity.'  The  equitable  interests  of  the  parties  may  be  the 
same  under  both  deeds,  in  the  first  hill,  the  complainants 
state  that,  although  ihe  title  was  acquired,  and  is  held  by 
Hdmes  from  Short,  yet,  by  contracts  with  said  Holmes,  the 
estate  is  their  joint  property,  and  that  Hohnes  held  it  for.  their 
use :  such  an  alteration  in  this  bill,  as  to  state  the  deisd  tohave 
been  made  by  Short  to  the  complainants  instead  of  to  Holmea 
does  not  change  the  complainants'  equity,  and  cannot  be  con- 
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odered  aa  the  inrtititioii  of  a  new  suit.  The  caae  ia  however 
diflferent,  so  &r  aa  itteqpecto  the  interest  <tf  the  complamants 
under  the  decree  against  the  heini  of  Breckenridge.  A  con- 
rtjnnee  from  them  to  the  complainants  of  a  part  of  the  land 
conveyed  by  Short  to  their  ancestor,  was  decreed  on  the  grouhd 
that  the  consideration  had,  in  part,  frdled.  Breckenridge  died 
before  the  services  he  agreed  to  render  were  fully  performed. 
In  the  deed  to  him  there  was  no  reservation  ot  condition.  It 
was  only  by  the  aid  of  a  court  of  chancery  that  the  right  id 
the  cop>plainants  would  be  estaUished  and  enforced  against  it 
part  of  the  land#  Until  the  decree  which  cancelled  the  deed 
was  pronounced,  ther  complainants  possessed  no  claim,  in  law 
or  equity,  to  the  land  in  question,  which  could  be  rendered 
eflecUve  against  the  claim'  of  the  defendants.  To  the  decree, 
therefore,  must  the  complainants  look  for  the  origin  of  their 
claim  to  the  land. 

This  decree  was  obtained  in  November  1822 ;  and,  for  the 
first  time,  a  claim  is  set  up  under  it  in  the  amended  bill.  Uur 
der  the  agreement  of  the  parties,  this  part  of  the  bill  must  be 
considered  as  the  subeftitution  of  a  distinct  right,  essentially 
different  from  any  pretence  of  claim  contained  in  the  iSrst  ImII  ; 
and,  consequ^itly,  cannot  be  considered  in  a  more  fovourabk 
point  of  view,  as  to  the  statute  of  limitation,  than  the  assertion 
of  the  same  right  in  a^bill  filed  at  the  present  term.  It  will 
follow,  therefore,  that  the  title  to  the  land  conveyed  to  the 
complainants,  under  the  deoee  against  the  heirs  of  Brecken- 
ridge {  so  for  as  it  covers  the  lanJ  which  has  been  occupied 
by  the  defendants^  and  those  under  whom  they  claim,  ad- 
versely to  the  complainants,  far  twenty  years  before  the  filing 
of  the  amended  Ml ;  in  law  and  equity,  is  vested  in  the  de- 
fendants. The  balance  of  the  tract  claimed  by  the  defendants 
within  th6  entry  of  Voss^  must  be  relinquished  to  the  com- 
plainants, as  they  hold  the  prior  equity.  The  interfering 
daims  wffl  limit  Voss  to  the  calls  of  his  entry,  but  the  surveys 
are  not  protracted' in  such  a  manner  as  to  enable  the  court 
satisfactorily  to  designate  the  boundaries  of  the  parties  as  fixed 
by  this  decision.  Unless,  therefore,  the  parties^  from  their 
local  knowledge  of  the  land,  shall  be  able  to  lay  down  the  in-t 
terferences,  it  may  be  necessary  to  direct  a  survey. 


Digitized  by  VjOOQIC 


182  SUPREME  COURT. 

[Holmet  and  othen  t.  Trvnt  tad  olfaen.] 
And  afterwards,  to  wit,  on  a  subsequent  day  of  the  term 
and  year  last  aforesaid j  to  wit,  the  May  term  1829,  the  court 
do  order  and  decree  that  Jonathan  Taylor,  surveyor  of  Old- 
ham county,  do  lay  off  the  land  in  controversy,  by  beginning 
at  James  Fatton's  north  west  comer,  designated  on  the  connect- 
ed  plat,  and  lay  down  James  Allen's  entry  of  one  thousand 
acres,  running  from  said  corner  with  patent  line,  south  two 
himdred  and  fifty  poles,  and  at  right  angles  for  quantity,  and 
also  lay  down  said  entry  by  running  from  the  base  line,  so  that 
the  lower  line  will  cross  Barebone  creek  the  same  distance 
that  the  base  line  crosses  it:  Inmi  Patton's  northwest  comer 
of  said  Allen,  with  said  lines,  parallel  to  the  several  courses  of 
the  crees:,  within  the  said  Allen's  survey,  when  so  made;  and 
if  Barebone  will  not  be  included  within  the  survey  of  Allen, 
when  so  made,  the  survey  will  be  so  varied  as  to  make  the 
creek  pass  out  of  the  lower  end  of  the  survey  as  near  to  the 
pomt  of  distance  that  strikes  the  upper  line  as  the  general 
course  of  the  stream  within  the  survey  will  admit,  to  include 
both  sides  of  the  stream.     That  he  then  lay  down  John  Ro« 
berts's  entry,  by  running  the  first  line  there(^  six  miles  paral- 
lel to  the  general  course  of  the  Ohio  river,  from  where  a  due 
west  line  firom  Patton's  comer  to  the  river  will  strike  it,  to  a 
point  six  miles  on  said  river  when  reduced  to  a  straight  line ; 
that  he  then  lay  ofi'Voss's  entry  of  ten  thousand  acres  by  first 
running  a  due  west  line  to  the  river,  and,  on  the  course  of 
Roberts's  line,  until  the  quantity  of  ten  thousand  acres  of  land 
is  obtained ;  and  then  the  course  of  Allen's  west  linef,  when 
laid  down  parallel  to  Barebone,  until  it  strikes  the  river ;  and 
then  up  the  river,  and  with  the  course  of  Roberts's  line  as  be- 
fore  directed.     And  that  he  then  ascertain,  by  metes  and 
bounds,  the  interference  between  the  complainants'  entry, 
when  surveyed  in  each  position,  and  the  defendants'  surveys. 
And  the  court  do  further  order  and  direct  that  the  surveyor 
aforesaid  survey  and  lay  down  the  said  claims  in  any  or  addi- 
tional positiohs  which  either  party  may  direct,  and  make  report 
to  the  court,  to  enable  the  court  to  make  a  final  decree. 

Afterwards,  at  May  term  18S0  of  the  circuit  court,  the  fd- 
lowing  final  decree  was  given  by  the  court : 

'*  The  surveyor  having  made  his  report  in  pursuance  to  the 
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inteilociitory  decree  of  this  court,  the  court  do  decree  and  order 
that  the  defendants,  John  Moreland,  William  Moreland,  and 
Walter  Moreland,  convey  to  the  complainants,  with  special 
waiianty,  one  half  or  moiety  of  so  much  of  Christopher 
Clarke^s  survey  of  four  hundred  acres,  as  is  included  within 
the  line  designated  on  the  surveyor's  report  by  the  letter  C, 
and  figure  S,  and  the  original  lines  of  Clajke's  survey  below  or 
south  of  said  lind.  And  the  court  do  further  decree  and  order 
that  the  said  defendants  and  complainants  make  partition  of 
the  same ;  and  that  the  said  Jonathan  Taylor,  the  surveyor, 
divide  and  partition  the  same  as  nearly  equal  in  quantity  and 
value  as  is  practicable ;  and  that  he  report  lo  this  court,  for 
their  approval,  the  metes  and  bounds  of  the  moiety  allotted  to 
the  complainants.  And  the  court  do  further  decree  and  order 
that  the  said  defendants,  John  Moreland,  William  Moreland, 
and  Walter  Morelan^  pay  to  the  complainants  their  costs 
herein  expended.  Anil  the  court  do  decree  and  order  that  so 
much  of  die  bill  as  seeks  redress  against  the'defendants  within 
the  claim  of  Daniel  and  Hite,  to  wit,  Daniel  Trout,  Jeremiah 
Trout,  Jacob  Overpeck,  and  William  Buchannan,  be  dismissed, 
and  that  the  complainants  pay  to  them  their  costs.  Aid  the 
court  do  order  and  decree  that  the  suit,  as  to  the  other  defend, 
ants  named  in  the  bill,  be  continued." 
From  this  decree  the  complainants  appealed  to  this  court. 

The  case  was  argued  by  Mr  Wicklifie,  for  the  appellants ; 
and  by  Mr  Loughboroughj  for  the  appellees. 

Mr  Wicklifie,  for  the  appellants. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the 
United  States,  for  the  district  of  Kentucky.  The  history  of  the 
case  is  accurately  detailed  in  the  opinion  of  the  court,  so  far  as 
that  detail  is  given. 

The  decree  recites  the  entries  relied  on  accurately.  They 
are  as  follows :  viz. 

December  26th,  1 782.  James  Patton  enters  eight  thousand 
four  hundred  acres  upon  treasury  warrant  No.  12,511,  about 
two  mOes  up  the  first  branch,  above  the  Eighteen  Mile  creek. 
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Beginning  at  a  tree  marked  J.  P.  and  to  run  ncMrth  five  nules, 
then  to  extend  off  at  right  anglea  eastwaidly,  for  quantity. 

December  26th,  1782.  John  Roberts  enters  ten  thousand 
acres  on  treasury  wanant  No.  14,224  Beginning  at  the  upper 
comer  next  the  river  of  James  Patton's  entry  of  eight  thousand 
four  hundred  acres,  and  to  run  parallel  with  the  river  ox  miles, 
then  off  at  right  angles  eastwaxdly  for  quantity. 

October  17th,  1783.  James  Allen  enters  one  thousand- 
acres,  part  of  treasury  warrant  No.  14,198.  Beginning  at  the 
north  west  comer  of  James  Patton'JB  eight  thousand  lour  hun- 
dred acrea  survey,  and  running  with  his  line  south  two  hun- 
dred and  fifty  poles,  thence  down  the  creek  on  both  sides  west- 
wardly  for  quantity.    Tobelaid<^inoneor  moresurveysL 

October  11th,  1783.  Edward  Yoss  enters  ten  thousand 
acres  by  virtue  of  two  treasury  warrants  Nqs.  8991  and  8990. 
Beginning  at  the  north  west  c<»ner  of  Patton's  survey  of  eight 
thousand  four  hundred  acres;  thence  with  Allen's  line  west- 
wardly  to  the  river;  thence  up  the  river,  and  along  Roberts's 
line  on  the  east,  for.  quantity. 

Patton's  survey  bears  date  the  20th  day  of  September  1783, 
and  calls  to  begin  at  a  mulbeny,  ehn  and  sugar  tree  marked 
L  P.  standing  on  the  bank  of  the  first  large  creek;  thencenorth 
one  thousand  six  hundred  poles,  cornering  at  a  sugar  tree  and 
two  ashes,  on  the  tq>  of  a  hill,  &c. 

Of  the  validity  of  the  entry  of  Yoss,,  scarcely  a  rational  doubt 
can  be  entertained.  Patton's  survey  wa%  in  fact,  made  before 
the  date  of  the  entries  of  Allen  and  Yoss^  and  is  most  remark- 
able for  its  description.  It  not  only  gives  the  beginning  given  by 
the  entry,  and  the  course  of  the  first  line  and  the  comer  trees^ 
but  describes  the  comer  as  standing  on^^thetopofa  hUL^  The 
court  ot  appeals  of  Kentucky  has  in  numerous  cases  decided, 
that  in  searching  for  the  survey,  the  locator  is  bound  to  notice 
the  entry  on  which  the  survey  is  founded,  viz.  Galloway  v. 
Neale,  1  Bibb's  Reports,  139 ;  Ward  and  Kenton  v.  Lee,  1  Bibb, 
27;  Johnson  v.  Marshall,  4  Bibb,  134;  Findlay  v.  Granger,  S 
Marshall's  Reports,  181 ;  Moore  v.  Dodd,  1  Marshall,  .144; 
Thubalds  v.  Fowler,  3  Marshall,  579 ;  Rerpass  v.  Amol^  Har- 
din, 116. 

The  circuit  court  has  reasoned  so  well  on  the  notoriety  and 
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uAnaity  of  the  entry,  that  it  would  seem  a  waste  of  time  to 
repeat,  in  eabetance,  what  has  been  said  by  them.  Indeed,  it 
is  believed  that  before  a  court  acquainted  with  the  rules  of  de- 
cision  in  Kentucky,  a  controversy  on  the  vahdity  of  Voss's  entry 
would  never  have  been  raised,  but  for  the  opinion  of  the  court 
of  appeals  in  the  case  of  Merriwether  v.  Davige,  2  Littel's 
Reports,  38,  where  the  court  decided  that  the  objects  called  for 
m  Patton's  entry  had  not  been  established,  and  that  conse^ 
quentfy,  Merriwether,  who  depended  on  Roberts,  who  depended 
on  Patton,  must  fail  against  the  elder  patent  of  Davige.  But 
a  recurrence  to  the  evidence  of  that  case  and  this,  will  show  an 
entirely  different  state  of  proof.  Besides,  Voss  and  AUen  call  for 
the  survey  as  actually  made ;  whereas,  Merriwether  calls  merely 
for  the  entry,  without  the  aid  of  the  survey. 

Taking  it  thei^ibre  as  granted,  that  Voss's  entry  is  fully 
estaUished,  we  shall  proceed  to  examine  such  parts  of  the  con- 
troversy as  we  think  require  the  revisioh  of  this  court. 

The  first  point  we  vnll  notice  in  which  we  think  the  court 
erred,  is  that  in  which  they  decide  the  complainants  have  no 
equity  beyond  the  quantity  of  eight  thousand  five  hundred 
acres,  because  the  survey,  on  its  face,  purports  to  contain  but 
that  quantity.  This  error  has  arisen,  it  is  presumed,  fi'om  an 
idea  that  tbe  survey  purported  to  survey  a  party  and  not  the 
whole  entry,  and  that  the  balance  of  the  warrant  was,  or  might 
have  been  re-surveyed.  Upon  no  other  view  of  the  case,  can 
the  decree  be  sustauied.  A  reference  to  the  survey,  however, 
will  show  that  the  surveyor  purports  to  survey  the  entire  entry, 
and  the  entry  purports  to  locate  the  entire  warrants.  Both 
survey  and  entry  recite  the  Nos.  8990  and  8991,  and  that  in 
the  «a<}te  tfOTib,  and  neither  survey  nor  entry  expresses,  to  ap- 
propriate a  part  of  these  warrants.  The  warrants  do,  in  fact, 
contain  ten  thousand  acres,  and  the  entry  purports  to  embrace 
ten  thousand  acres.  The  business  of  the  furveyor  was  to  sur- 
vey the  location  according  to  its  locative  calls,  and  he  proceeded 
to  do  so,  but  according  to  his  calculation,  the  entry  only 
embraced  eight  thousand  five  .hundred  acres  of  land,  and  he 
reports  a  survey  on  the  entry  and  warrants  as  only  containing 
eigni  thousand  five  hundred  acres,  when  in  fact  it  embraces 
more  than  ten  thousand,  for  which  the  commonwealth  made 
Vol.  VII.— Y 
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her  grant  to  Voss.  By  law  all  the  lands  within  the  boiuids 
of  the  grant  as  marked,  pas^ted;  and  where  patent  calls  diffisr 
firran  the  boundary  as  to  quantity,  in  every  case  of  the  kind 
from  the  foundation  of  the  state,  the  Kentucky  courts  have 
held  the  grant  to  be  good^for  the  whole  quantity  embraced  by 
the  bounds,  and  not  confined  to  the  quantity  expressed  in  the 
grant.  In  the  old  case  of  Beckley  y.  Ransdale,  Printed  Deci*- 
sions,  107,  the  court  of  appeals  of  Kentucky  assigns  unanswer- 
aUe  reasons  why  the  marked  boundary,  and  not  the  patent 
calls,  where  they  differ  as  to  course  or  distance,  shall  prevail^ 
to  wit:  the  unevenhess  of  grounds,  and  the  mistakes  of  sur- 
veyors. This  case,  more  than  any  other  now  remembered, 
illustrates  and  verifies  what  the  court  there  assigns,  as  good 
reasons  for  departing  from  the  face  of  the  patent  and  adhering, 
to  actual  boundary.  Yoss  had  ten  thousand  acres  of  land 
warrants — ^he  made  an  entry,  on  the  whole  warrants  for  ten 
thousand  acres,  and  employed  the  surveyor  to  run  out  his  entr; 
The  surveyor  does  so,  and  reports  that  owing  to  the  course  of 
the  river,  there  is  but  eight  thousand  five  hundred  acres  of  land 
in  the  entry.  Such  was  the  result  of  his  mensuration  and  his 
calculations.  Yoss  takes  his  patent,  but  when  he  has  a  frdr 
calculation  made,  his  entry  holds  out  frill  ten  thousand  acres, 
as  likewise  does  his  patent.  Now  all  that  is  required  to  suc- 
ceed in  a  land  contest  m  Kentucky^  is,  that  the  complainant 
show  a  valid  entry,  survey  and  patent^  unless  the  defendant  show 
an  elder  special  entry.  Yoss  had  a  valid  entry  (say  the  court) 
tor  all  the  land  in  contest*  Yoss's  survey  and  patent  cover  his 
entry,  and  all  the  land  in  contest.  Well,  why  does  he  not 
succeed  1  Simply  because  an  ignorant  surveyor,  in  making 
)iis  estimate  of  the  number  of  acres  within  the  entry,  committed 
the  gross  error  of  estimating  his  survey,  containing  frill  ten 
thousand  acres,  to  contain  only  eight  thousand  five  hundred. 
This  mistake  was  not  through  the  ftiult  of  Yoss  or  his  alienees, 
nor  should  it  prejudice  thenL  Certainly  the  defendants  cannot 
complain — ^their  entries  are  good  for  nothing,  and  they  sur- 
veyed, on  the  face  of  Yoss's  special  entry.  They  were  bound 
to  know  they  were  in  Yoss's  special  entry,  and  equally  bound 
to  notice  that  Yoss  had,  by  actually  meeting  and  bounding  his 
survey,  surveyed  them  in,  by  virtue  of  his  entry.     Here,  we 
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ask,  had  not  Voss  a  special  entry  and  survey  for  the  land  in 
contest,  and  has  not  his  alienee.  Short,  obtained  in  virtue 
thereof  a  patent?  The  answer  must  be  yes!  When  this  is 
granted,  we  hold  that  Voss  has  manifested  the  best  equitable 
right  to  the  whole  ten  thousand  acres  in  controversy. 

The  next  point  to  be  considered  in  which  we  think  the  court 
erred,  is  the  manner  in  which  they  have  directed  Allen's  land 
to  be  laid  down.  It  is  a  settled  principle  of  decision  in  the 
courts  of  Kentucky,  that  wherever  the  courts  can,  without 
doing  violence  to  the  other  calls  of  the  entry,  they  will  decree 
it  to  be  surveyed  in  a  rectangular  form.  Hite  v.  Harrison, 
Hughes's  Reports,  15;  Smith  v.  Grimes,  JHughes's  Reports,  18; 
Kennedy  v.  Payne,  Hardin's  Reports,  10;  Moore  v.  Harris, 
Printed  Decisions,  27;  Black  v.  Bolts,  1  Bibb,  96;  Pribble|v. 
Vanhooser,  2  Bibb,  120,  and  numerous  others.  Allen  calls  to 
begin  at  Patton's,  north  west  corner  of  his  survey,  and  run  with 
his  line  south  two  hundred  and  fifty  poles,  thence  down  the  cr^ek 
westwardly  for  quantity,  &c.  The  definite  article  has  reference 
to  no  creek  specified  either  in  Patton's  or  Allen's  entry,  and  can 
be  supposed  to  refer  to  Bare-Bone  creek,  only  because  that  b 
found  to  be  crossed  by  his  line  of  two  hundred  and  fifty  poles 
along  Patton's  north  and  south  line.  The  question  then  arises, 
is  the  call  to  run  down  the  creek  on  both  sides  a  call  of  general 
description  or  special  location ?  Certainly  not  the  latter.  Sup- 
pose no  other  call  to  have  been  made  than  down  the  creek, 
where  would  you  attach  the  entry?  Why,  to  no  creek  or  place 
whatsoever.  And  shall  a  call  of  general  description,  which 
cannot  fix  an  entry  without  a  special  call,  govern  or  control 
such  special  call?  We  say  not,  and  we  believe  it  to  be  the 
invariable  rule  of  decision  in  Kentucky.  See  Swearingen  v. 
Smith,  1  Bibb,  92;  Black  v.  Bolts,  1  Bibb,  96;  Burk,  &c.  v, 
Toodd,  &c.,  \  Bibb,  67;  Shannon  v.  Buford,  2  Bibb,  117,  and 
numberless  others.  Where  the  entry  calls  to  begin  at  the 
mouthy  head  or  other  pokU  on  a  stream,  and  to  embrace  such 
stream,  there  we  admit  such  stream  becomes  locative,  and  no 
longer  merely  descriptive ;  but  here  Allen  makes  his  entry  and 
has  but  two  locative  calls:  first  Patten's  line,  and  to  run  south 
two  hundred  and  fifty  poles.  Had  he  stopped  here,  bis  entry, 
according  to  the  case  of  Lancaster  v.  Pope,  and  thr  case  of 
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Merriwether  y.  Phillips,  5  littePs  Reports,  182,  would  haT*! 
been  void  ibr  uncertainty,  because  he  did  not  state  whethei  he 
would  angle  up  or  down,  east  or  west.  He  had  fixed  his  base^ 
and  then  says,  he  will  run  down  the  creek  on  both  sides.  Had 
he  stopped,  he  might  have  been  supposed  to  have  made  the 
call  for  the  creek  locative,  but  he  coiUd  but  perceive  the  proba^ 
bility  of  running  north,  nouth,  east  or  west  on  such  a  stream, 
and  to  explain  what  he  meant,  and  to  govern  his  call  for  the 
creek,  he  added  "  westwardly  for  quantity.** 

The  courts  of  Kentucky  uniformly  make  calls  for  westwardly 
or  southwardly,  mean  west  or  south.  Bradford  v.  M  ClellancL 
Hughes,  104;  Craig  v.  Hawkins,  1  Bibb^  6S;  Clark  and  Oscar 
V.  Stribbing,  1  Bibb,  122.  In  this  entry  west  gives  right  angles 
to  the  base  line,  and  every  call  in  the  entry  locative  or  descrip* 
Uve,  will  be  complied  with.  The  land  will  lie  between  parallel 
lines,  and  embrace  a  rectangular  form,  and  lie  on  both  sides  of 
the  creek.  We  thinkt  therefore,  the  court  erred  in  not  adopt- 
ing the  line  I.  B.  as  the  base  of  Voss'sentry^  instead  of  the  line 
I.  A.  Indeed,  the  experimental  survey  returned  in  the  cause, 
shows  that  to  make  Bare-Bone  a  locative  call^  wduld  be  to 
give  Allen  the  most  ludicrous  figure  imagmable— that  from 
the  course  of  the  stream,  it  is  impossible  to  hypothecate  lines 
parallel  to  each  other,  which  will  embrace  the  stream.    , 

The  court  itself  has  abandoned  its  own  decree  in  giving 
directions  how  to  lay  down  Allen^s  survey.  As  they  have  at 
last  fixed  it,  the  south  boundary  cuts  the  creek,  and  thecreek 
runs  from  thence  nearly  south.  Now  it  is  impossible  to  con- 
ceive how  the  court  can  arbitrarily  depart  from  both  the  creek 
and  west  point,  and  fix  on  the  point  60  W.,  except  that 
they  found  the  call  to  embrace  the  creek  in  equal  lines  impuis- 
ible,  and  that  the  entry,  pursuing  the  idea  that  the  creek  was 
to  be  in  the  centre,  would  exhibit  an  absurd  figuie  with  ser- 
pentine lines,  to  correspond  to  he  serpentine  wmdings  of  the 
stream.  In  attempting  to  do  which,  part  of  the  survey  would, 
be  west,  and  a  part  run  south.  Supposing  it  then  to  be  a  loca- 
tive call  to  run  on  both  sides  of  the  creek  from  the  base  of  two 
hundred  and  fifty-nine  poles,  what  did  the  uniform  current  of 
decisions  in  Kentucky  declare  should  be  done  ?  Why,  that  the 
court  sh6uld  reject  the  absurd  calls,  and  calls  impossible  to  be 
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comidied  with,  ana  sunrey  the  entry  as  if  they  were  not  in  it. 
See  Bosworth  y.  Maxwell,  Hardux's  Reports,  209;  PauUng  v. 
Merriwether's  heirs,  HiiA^hea.  14:  l^onsilla  y.  Briscoe,  Hughes, 
45;  Lenton  v.  M'Connell,  Hughe%  162;  Prebble  v.  Vanhooser, 
2  Bibb,  121,  &c.  &c»  And  that  would  be  to  run  Allen  two 
hundred  and  fifty  poles  souths  and  at  right  angles  west  for 
quantify.  Whether  therefore  we.  consider  the  call  for  *Mown 
the  creek''  as  descriptive  or  locative^  the  result  will  be  the  same, 
and  a  plain  practicable  mode  of  surveying  both  Allen  and  Voss, 
presents  itself  to  the  mind  of  every  one^ 

These  errors  examined,  another  presents  itself,  which  we 
hope  will  appear  equally  obvious.  It  is  so  much  of  the  decree 
as  gives  a  maietyy  instead  of  the  whole  land  covered  by  the  com- 
plainants' survey  and  patent.  The  court  have  proceeded  on 
the  idea  that,  to  enable  a  party  to  maintain  a  bill  in  equity 
against  an  adverse  title,  the  complainant  should  have  a  com- 
plete legal  title.  This  has  been  repeatedly  overruled  by  the 
appellate  court  of  Kentucky.  All  they  have  required  is,  that 
the  complainant  shall  have  the  entire  title  either  before  suit  or 
before  final  decree.  In  numerous  cases  the  persons  holding 
the  equity  have  been  allowed  to  sue  on  an  executory  contract, 
their  vendors  and  the  adverse  claimant.  All  the  courts  have 
required  is,  that  the  complainant  shall  show  a  clear  equity  to 
the  thing,  by  grant  or  bringing  his  trustee  into  court.  In  the 
old  cases  of  Thompson  and  Blair,  where  the  complainant 
showed  no  patent,  the  court  of  appeals  allowed  the  inferior 
court  to  give  time  to  complainant  to  obtain  a  grant,  and  de- 
cided that  if  he  did,  to  decree  him  the  land,  and  if  he  did  not 
obtain  the  patent,  to  dismiss  his  bill.  As  to  a  legal  title  there 
can  be  but  one,  and  defendants  had  that  one.  The  common- 
wealth had  granted  the  land  to  the  grantors  of  the  defendants, 
and  the  grant  to  Short  conveyed  no  title  whatever.  It  was, 
acc<Mrding  to  the  opinion  of  this  court,  in  the  case  of  Elmendorf 
and  others  y.  Taylor  and  others,  10  Wheat  152,  void,  the 
commonwealth  having  previously  granted  all  the  title  held  to 
the  fitst  patentee.  All  the  reason  ever  assigned  in  Kentucky 
far  the  jHToductioxi  of  the  patent^  was  that  the  complainant  may 
thereby  show  he  complied  with  the  law,  paid  the  fees  &c, 
that  his  equity  was  permanently  fixed  to  the  thing,  pot  #ich« 
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drawn,  or  liable  to  be  withdrawn,  as  is  the  case  after  survey 
an4  patent.  The  whole  reasoning  resolves  itself  into  thi% 
that  the  equitable  claimant  is  he  who  ought  to  have  the  title 
held  by  another.  Now,  Omealy  claims  to  be  such :  but  the  de- 
fendants allege  the  deed  of  Short  to  Breckenridge — ^not  that  it 
conveyed  a  legal  title,  for  that  was  in  themselves ;  but  as  evi- 
dence, the  equitable  title  as  to  a  moiety  was  not  in  complain- 
ants. To  this  complainants  reply,  Breckenridge's  title  ia  an 
inequitable  one.  He  bought  from  us,  but  has  foiled  to  pay  the 
consideration.  Now,  in  such  a  case,  what  more  could  the 
defendants  or  the  court  require  of  complainants,  than  to  show 
they  held  the  entire  equity  as  they  alleged.  This  they  could 
do  in  various  ways.  1.  By  making  Breckenridge's  heirs  par- 
ties. 2.  By  a  separate  suit  (as  they  have  done)  get  back  the 
deed  of  the  heirs  of  Breckenridge  before  trial. 

Equity  considers  that  as  done,  which  ought  to  have  been 
done.  The  record  clearly  shows  that  John  Breckenridge  had 
no  equitable  claim  to  the  land  in  contest,  and  that  he  or  his 
heirs  should  have  released  it  Considering  that  as  done  which 
ought  to  have  been  done,  how  stends  the  case  ?  The  com- 
plainants, who  allege  themselves  to-be  the  entire  owners  of  the 
equity  growing  out  of  Voss's  entry,  sue  the  defendants  for  the 
whole,  and  not  a  moiety,  and  on  the  trial  not  only  show  that 
they  were  purchasers  of  the  equity  from  Short,  and  that  Breck- 
enridge was  their  mere  agent  to  be  rewarded  with  part  of  the 
land,  but  also  produce  the  release  of  Breckenridge's  heirs. 
Suppose  Breckenridge's  heirs  had  been  made  parties,  and  no 
release  by  them  executed  until  the  final  decree,  surely  no  doubt 
could  exist  as  to  the  complainants'  claim  to  a  decree  against 
defendants.  Can  equity  n^ake  a  distinction  between  such  a 
case,  and  the  one  before  the  court  1 

Should  the  court,  however,  consider  the  complainants  as 
only  acquiring  an  equity  ou  the  25th  day  of  May  1826,  when 
the  deed  of  release  was  ^executed  to  them  by  Breckenridge's 
heirs,  then  according  to  no  principle  can  the  complainants  be 
barred  by  time.  Those  claiming  under  Hite  and  Daniel  did 
not  settle  until  1808 ;  Howard  did  not  settle  until  1804,  and 
when  Howard  entered,  the  complainants  resided  out  of  the 
state.     Of  course,  according  to  a  well  settled  principle  of  law, 
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the  statute  did  not  begin  u>  run  until  tliey  all  came  into  this 
state.  See  2  Digest  of  the  Statutes  of  Kentucky,  861 ;  and 
Graves  v.  Graves,  executors,  2  Bibb's  Reports,  207.  John 
Breckenridge  is  admitted  to  have  died  in  1806  or  1807,  leaving 
his  children  all  minors  except  one,  and  that  a  feme  ccverty  and 
one  of  them,  William  Breckenridge,  only  three  years  old.  As 
the  seven  years  act  could  not  ruir  against  their  equity  until 
all  became  of  age,  and  William  did  not  until  1824;  this 
time^  by  the  direction  of  this  act,  ^lust  he  deducted.  See 
2  Digest  of  the  Statutes  of  Kentucky,  806;  May's  Heirs  v. 
Beimet,  4  littel's  Reports,  311 ;  Kennedy's  Heirs  v.  Duncan, 
Hardin's  Reports^  365.  This  act  went  into  operation  in  1816, 
and  has  no  relation  to  the  possession  before  John  Brecken- 
ridge's  death. 

As  the  compldnants  acquired  the  deed  in  1826,  and  filed, 
their  amended  bill  in  1829,  alleging  that  fact,  the  seven  years 
act  must  be  thrown  out  of  the  question.  Our  suit  for  the 
whole  land  was  depeEkding,  and  the  entire  title  set  up  in  the 
yeai*  1815.  Now  suppose  the  papers  that  relate  to  the  contro- 
versy with  Breckenridge,  not  to  manifest  the  complainants' 
equity  prior  to  the- decree  in  their  £Eivour.  That  decree  was 
made  in  1822,  within  eighteen  years  after  Howard's  entry  on 
the  land,  and  within  fourteen  years  after  the  entry  of  Trout 
under  Daniel  and  Hite.  As  we  alleged  an  entire  equity, 
surely  all  the  court  can  require  of  us  is  to  show,  before  the 
twenty  years  had  run,  the  evidence  of  that  equity.  The  papers 
filed  as  exhibits  were  read  without  objection,  as  was  the  depo- 
sition of  Moreton.  Tlie  papers  and  letters  show  the  original 
nature  of  our  claim,  and  Moreton's  deposition  shows  that  it 
was  taken  in  the  suit  of  complainants  against  Breckenridge's 
heirs  in  the  year  1816,  and  the  decree  is  entered  in  1822,  set- 
tling the  equity  in  the  property  to  be  in  the  complainants,  and 
a  release  is  produced  before  the  hearing  of  the  cause. 

It  is  therefore  contended  ihat  the  honourable  the  circuit  court 
erred.  1.  In  limiting  the  recovery  to  eight  thousand  five  hun- 
dred acres  of  land.  2.  In  the  inanner  in  which  they  directed 
Allen's  entry  to  be  surveyed.  3.  In  deciding  that  as  to  a  moiety 
of  complainants'  equity,  they  were  barred  by  the  statute  of 
limitation  of  twenty  years. 
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Mr  Loughborough^  fpr  the  ajppeUeea 

This  is  a  case  of  conflicting  land  claims.  The  bill  of 
Holmes  and  others,  filed  November  23,  1815,  sets  up  title  as 
follows,  viz. 

Edward  Voss's  entry  for  ten  thousand  acres,  October  11, 
178S. 

Survey  of  eight  thousand  five  hundred  acres  of  said  entry, 
February  16,  1789. 

Assigiunent  of  certificate  of  survey  to  P.  Short,  and  patent 
to  him  of  March  16, 1790. 

Conveyance  by  Short  to  Holmes,  December  10,  1796,  al- 
leged to  be  fbt  the  benefit  of  the  other  comjJainants. 

The  bill  alleges  that  the  defendants  are  in  possession  of  the 
land  under  illegal  entries,  surveys  and  patents,  and  prays  that 
they  may  be  compelled  to  surrender  the  land,  and  release  their 
claims. 

The  defendants,  Daniel  and  Jeremiah  Trout,  Jacob  Over- 
peck  and  William  Buchaiman,  severally  answer  and  show 
title  under  a  grant  older  than  complainants'  survey  and  patent, 
isisued  to  Daniel  and  Hite  for  six  hundred  acres. 

The  defendants,  the  Morelands,  jointly  answering,  show 
title  Under  a  grant  to  Christopher  Clarke  for  four  hundred  and 
fifty  acres,  also  older  than  the  survey  and  patent  upon  which 
complainants  rely. 

The  defendants  also  say,  that  although  the  boundaries  of 
complainants'  survey  of  eight  thousand  five  hundred  acres  as 
made,  do  include  their  possessions,  yet  that  it  was  illegally 
made  to  include  too  much  land ;  and  that  a  survey  made  to 
begin  at  the  beginning  corner  of  Voss's  entry,  will  give  com- 
plainants the  quantity  of  eight  thousand  five  hundred  acres 
named  in  their  patent,  without  interfering  with  the  defendants. 

In  May  1829  the  complainants  filed  an  amended  bill,  setting 
forth,  that  hating  engaged  John  Breckenridge  to  investigate 
their  claims  in  Kentucky  for  one  moiety  thereof,  they  gave 
him  the  deed  of  December  10,  1796,  from  Short,  which  was 
cancelled,  and  a  new  deed  taken  from  Short,  dated  September 
SI,  1804,  to  complainants  and  Breckenridge  in  equal  moieties : 
that  the  title  to  the  moiety  of  the  land  in  controversy,  vested  in 
Breckenridge  by  the  last  aforesaid  deed,  has  been  reconveyed 
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to  the  complainants  under  decree  of  court  of  June  16, 18£4)  the 
deed  of  the  commissioner  bearing  date  May  2Sy  1836. 

To  this  amendment  the  defendants  respond,  that  they  have 
been  in  the  adverse  possession  of  the  land  twenty  years  pre- 
vious to  its  being  filed,  and  rely  upon  the  bar  by  lapse  of  time. 

The  court  decreed  the  entry  under  which  complainants 
claimed  a  valid  one — ^that.  they  were  entitled  to  eight  thou- 
sand five  hundred  acres,  the  quantity  named  in  their  survey 
and  patent,  and  that  the  defence,  resting  upon  twenty  years 
adverse  possession  by  the  defendants,  was  a  bar  to  so  much  of 
the  right  asserted  by  the  complainants,  as  was  derived  to  them 
firom  Breckenridge's  heirs. 

A  survey  having  been  made  under  order  of  court,  it  appeared 
therefrom  that  complainants*  eight  thousand  five  bundled 
acres  being  surveyed  from  the  beginning  of  Voss's  entry,  run- 
ning with  the  calls  thereof,  the  defendants  D.  and  J.  Trout, 
Overpeck  and  Buchannan,  were  liot  included  therein,  but  the 
Morelands  were.  The  bill  was  therefore  dismissed  as  to  the 
first  named  defendants,  and  the  Morelands  decreed  to  surren- 
der one  half  of  their  land. 

The  complainants,  not  satisfied,  have  appealed. 

For  the  appellees,  it  will,  in  the  first  place,  be  contended, 
that  the  en^  of  Voss  is  invalid. 

This  entry  calls  to  begin  at  the  north  west  comer  of  Patton*s 
survey  of  eight  thousand  four  hundred  acres,. without  any 
general  description,  leading  a  subsequent  locator  into  the 
neighbourhood  of  the  land  intended  to  be  appropriated;  and 
without  showing  where  Patton's.  survey  is  to  be  found.  It  is, 
in  this  respect,  defective.  See  Matson  v.  Hord,  1  Wheat  130; 
Johnson  v.  PannePs  Heirs,  2  Wheat.  206;  McDowell  v.  Pey- 
ton  etal.,  10  Wheat.  454;  1  Bibb,  22,  122;  2  Bibb,  107,  142. 

Patton's  survey  was  made  20th  September  1783,  on  an  en- 
try dated  26tb  December  1782.  As  the  entry  of  Voss  depends 
upon  Patton's  entry,  in  the  absence  of  any  proof  of  the  identity 
and  notoriety  of  the  lines  and  comers  of  Patton's  survey,  it 'is 
incumbent  upon  the  complainants  to  establish  the  latter  entry. 

In  Meiriwether  v.  Davidge,  2  littel,  38,  the  court  of  ap- 
peals of  Kentucky  held  this  entry  of  Patton  invalid. 

The  descriptive  calls  tjf  this  entry  are  not  shovm  to  have 
Vol.  VII.— Z 
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been  sufficient,  at  the  time  it  was  made,  to  lead  a  subsequent 
locator  into  the  neighbourhood  of  the  land. 

The  proof  is  not  sufficient  to  show,  that  the  marked  free 
claimed  as  the  beginning  of  Patton's  entry,  was  in  fact  marked 
before  or  at  the  time  of  making  the  ^htry.  The  legal  right  of 
the  defendants  should  not  be  made  to  3rield  to  a  doubtful  equity. 
The  court  will  require  the  prior  equity  to  be  unquestionably 
established.     Cleland's  Heirs  v.  Gray,  1  Bibb,  35. 

The  only  witness  whose  testiihony  approaches  to  proof  on 
this  point  is  Merriwether,  who  was  interested  in  the  establish- 
ment of  this  entry  in  the  state  cqiirt.  A  year  or  two  after  the 
entry  was  made,  he  saw  a  marked  tree  that  might  answer  for 
the  beginning  of  Patton's  entry,  and  which  tree,  he  supposed^ 
was  the  same  that  Patton  said  he  had  marked  as  his  begin- 
ning— for  Patton  was  not  in  company  with  him.  From  the 
appearance  of  the  tree  his  opinion  was,  that  it  was  marked  as 
early  as  the  date  of  the  entry. 

Sanders  says,  that  in  May  1783,  Patton  showed  him  a  mul- 
berry tree  marked  plainly  with  the  letters  J.  P.  and  told  him 
it  was  the  beginning  corner  of  his  entry.  Other  persons  were 
in  company  with  Merriwether,  whose  testimony  is  not  taken. 

From  the  present  existence  of  artificial  objects,  their  exist- 
ence at  the  date  of  an  entry  cannot  be  presumed.  S  Bibb,  1 26 ; 
4  Bibb,  158.  See  a  case  of  an  entiy  held,  invalid  upon  proof 
like  this,  in  Humphreys  v.  Lewis,  4  Monroe,  SS7;  also  Millei^s 
Heirs  v.  Haw's  Heirs,  Hardin,  SO. 

Patton's  entry  does  not  state  what  species  of  tree  was  mark- 
ed, nor  on  what  side  of  the  creek  it  is,  nor  how  far  from  it. 
The  beginning  claimed  is  forty  poles  short  of  two  miles  from 
the  mouth  of  the  creek.  The  locative  calls  are  too  indefinite, 
when  we  consider  the  nature  of  the  object  assumed  as  the  be- 
ginning— a  tree  in  the  forest.  Full  proof  of  the  identity  of  this 
tree,  and  that  it  could,  at  the  date  of  the  entry,  be  identified 
by  others,  is  essential.     Such  proof  is  not  here. 

The  call  *^  about  two  miles  up  the  branch,'*  though  it  might 
perhaps  be  sufficient  in  a  case  where  the  object  at  the  termina- 
tion of  the  distance  is  unusual  or  conspicuous — such  as  will 
arrest  the  attention  of  a  woodsman — ^will  not  be  deemed  good 
in  this  case.    Throw  out  the  word  **  about"  and  an  extensive 
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circuit  of  foresl  would  have  to  be  minutely  searched  to  find  a 
marked  ^ee  forty  poles  from  the  termination  of  a  two  mile 
line. 

Thia  court  will  look  into  the  case  of  Merriwether  v.  Davidge, 
SLittel,  38. 

If  the  entry  of  Patton  shall  be  established,  we  next  come  to 
that  of  YoBBy  immediately  in  controversy. 

This  calls  for  the  north  west  corner  of  Patton's  survey  of 
eight  thousand  four  hundred  acres,  which  survey  was  made 
September  20, 1 783,  only  twenty  days  before  the  entry  of  Voss. 
Patton's  survey  was  not  of  record,  and  therefore  no  notice 
to  subsequent  locators.  Key  v.  Matson,  Hardin,  70;  Elmen- 
dorff  V.  Taylor,  10  Wheat.  152;  Carson  v.  Hanway,  3  Bibb^ 
160. 

Making  a  survey  is  not  an  act  of  notoriety  in  the  country, 
and  locators  who  adopt  surveys  as  the  foundations  of  their 
claims,  must  prove  that  they  could  have  been  found  with  rea^ 
sonable  inquiry.  1  Bibb,  7,  35,  39, 63,  139;  2  Bibb,  113, 135. 
There  is  no  proof  in  this  cause,  that  at  the  time  of  Vo6s?s 
entry  tHe  lines  and^comers  of  Patton's  survey  were  marked  at 
all,  much  less  that  they  were  subjects  of  general  reputation 
and  notoriety.  They  should  have  been  notorious.  1  Bibb, 
39  and  137;  and  cases  there  cited;  1  Monroe,  63;  Howard  v. 
Todd,  1  Marshall,  275;  Moore  v.  Dodd,  1  Marshall,  144;  Har- 
din,89,  112,  177. 

No  witness  is  produced  who  was  present  at  the  making  of 
the  survey,  or  who,  at  any  time  previous  to  the  entry  of  Voss, 
had  seen  the  north  west  comer  of  Patton,  or  had  traced  any  of 
^his  lines. 

As  the  survey  existed  only  in  the  field  notes  of  the  surveyor, 
what  was  there  to  teach  a  subsequent  locator,  that  the  comer 
called Yor  by  Voss,  was  five  miles  north  of  Patton's  beginning, 
or  any  where  in  that  vicinity?  It  would  be  rash  to  presume 
that  the  survey  conformed  exactly  to  the  entry.  (See  Ward 
and  Kenton  v.  Lee,  1  Bibb,  18.)  Such  was  not  the  fact  here. 
The  c<Hmected  plat  shows  that  the  north  west  comer  of  Pat- 
ton>  as  supposed  and  erroneously  assumed  upon  the  evidence 
by  the  court  below  to  have  been  marked  at  the  time  of  the 
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survey,  is  in  truth  near  half  a  mile  more  than  five  miles  from 
his  beginning.    Surveys  very  often  vary  from  the  entries. 

When  an  unrecorded  survey  is  notorious  at  the  time,  both  at 
to  iti  calk  and  it$  poriiUm,  it  may  anfswer  the  calls  of  an  entry. 
Seay's  Heirs  v.  Walton,  5  Monroe,  368. 

An  entry  caUing  for  the  lines  of  a  survey,  neither  recorded 
nor  notorious,  is  invalid,  although  the  dam  on  which  the  sur- 
vey was  made,  was  notorious.  Findlay  v.  Granger,  S  Mar. 
179. 

An  entry  calling  for  a  survey  cannot  be  sustained,  unless 
the  boundaries  of  the  survey  are  shown;  showing  the  entry  on 
which  the  survey  was  made  is  not  enough.  Clay  v.  M'lQn*- 
ney,  S  Mar.  570;  see  also  Bulor's  Heirs  v.  M'Cawley,  3  Mar. 
573;  Theobald  v.  Fowler,  3  Mar.  577;  3  Marshall,  190. 

A  survey  only  a  few  days  old  and  not  notorious,  can  only 
uphold  an'appendant  entry  by  being  conformable  to  a  certain 
and  precise  entry.  Johnson  v.  Marshall,  4  Bibb,  133.  Fatton's 
survey  is  not  conforniable  to  his  entry. 

But  if  the  ent)/  of  Voss  shall  be  deemed  valid,  how  do  the 
complainants  show  their  title  under  the  patent  issued  to  Short 
thereon  1 

The  deed  of  December  10,  1796,  set  foVth  in  the  original 
bill,  is  a  nullity.  When  offered  in  evidence,  the  signature  of 
the  grantor  was  erased.  It  was  never  recorded,  nor  was  there 
any  proof  offered  competent  to  show  its  execution  by  Short. 
The  deposition  of  William  Moreton,  in  the  record,  was  taken 
between  other  parties,  to  be  used  in  suits  to  which  these  de- 
fendants were  strangers.  It  cannot  be  evidence  in  this  case. 
So  also  of  the  letters  copied  into  the  record. 

The  original  bill,  and  the  proceedings  under  it,  show  no  title 
in  the  complainants,  except  in  virtue  of  the  deed  of  1804— 4f  it 
shall  be  considered  that  that  d(  sd  is  relied  on  in  the  original 
bill.  It  does  not  appear  to  have  been.  The  complainants  say 
that  Short  conveyed  his  land  to  John  Holmes-— not  to  the  com- 
plainants and  Breckenridge  jointly.  It  is  true  the  deed  of 
1804  is  filed  with  the  original  bill,  but  the  title  alleged  is  not 
derived  through  that  deed. 

The  whole  tenor  of  the  original  bill  is,  that  the  cdmplainants 
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are  entitled  to  aU  the  lands  of  Short.  They  do  not  admit  a 
participation  of  the  title  with  them  by  any  one.  Why  watt 
thisl 

.  If  they  relied  upon  the  last  deed,  then  it  would  a{qpear  that 
pn^r  parties  were  not  before  the  court,  and  the  title  could  not 
be  asserted,  until  they  were,  kussd  v.  Claries  executors, 
2  Cohd.  Rep.  417;  Mallow  et  al.  v.  Hinde,  IS  Wheal  19S; 
West  y.  Randall,  2  Mason,  181 ;  Fallowes  v.  Williamson,  II 
Vesey,  306:  16  Vesey,  325;  6  Jo^ns.  Ch.  Cas.  400;  S  Bro. 
Cb^  Rep.  229-  &  Vesey,  Sen.  312;  4  Johns.  Ch.  Rep.  199. 

Further,  the  heirs  of  Breckenridge  are  citizens  of  Kentucky, 

and  the  court  below  could  have  no  jurisdiction  of  the.  suit,  if 

they  were  joined  with  the  complainants.   •  Strawbridge  v. 

.  Curtis,  3  Cranch,  267;  Ward  v.  Arredondo  et  aLj  1  Paine,  410; 

Corporation  of  New  Orleuis  V;  Winter,  1  Wheat.  94. 

In  Elmendorf  v.  Taylor^  10  Wheat  152,  when  this  objec- 
tion was  made,  the  court  overruled  it,  because  the  persons  not 
joined,  and  alleged  to  be  tenants  in  common  with  complain- 
ants, were  entitled  to  one-fourth  part,  not  of  the  whole  land 
sued  for/ but  of  a  specifically  described  portion  of  itp— which 
may,  or  may  not,  interfere  with  the  land  claimed  by  defend- 
ants.. Here  the  interest  of  the  heirs  of  Breckenridge,  under 
the  deed  of  1804,  is  a  moiety,  undivided,  of  aU  the  lands  named 
in  the  deed. 

In  their  amended  bill,  the  complainants  abandon  the  claim 
of  title  under  Short's  first  deed,  and  say  that  it  was  cancelled, 
but  that  Short  executed  a  new  deed  to  them  and  Brecken- 
ridge— and  that  the  interest  of  the  heirs  of  Breckenridge  has 
been  acquired  by  them  under  decree. 

This  bill,  it  is  insisted,  was  introductory  of  a  new  and  dis- 
tinct title  into  the  suit,  or  rather  it  was  the  first  assertion  of 
any  title.  Previous  to  its  being  filed,  there  was  no  legal  evi- 
dence of  title  in  the  complainants.  They  change  their  ground 
altogether  in  it. 

The  defendants'might  have  resisted  the  filing  of  the  amended 
bill.  In  1  iQallison,  123,  it  is  held  that  an  amendment  will 
not  be  allowed  to  introduce  a  new  cause  of  suit,  against  which 
the  statute  of  limitations  has  run.  See  also  Cox  v.  Lacey,  S 
Uttel,  334;  May'F  Heirs  v.  Hill,  5  Littel,  308;  Glliott  v.  Bo- 
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hannon,  5  Monroe,  123;  Currie  v.  Tibb's  Heirs,  5  Monroe, 
440;  Dudley  v.  Grayson,  5  Monroe,  260.     These  are  cases  at 
law,  but  the  principle  is  the  same  in  chancery. 

Defendants,  however,  agreed  that  the  amendment  might  be 
filed  upon  condition  that  if  it  should  be  found  introductive  of  a 
new  title,  they  should  have  a  right  to  insist  on  the  defence  by 
lapse  of  time. 

It  is  contended  that  the  complainants  do  not,  by  the  amend- 
ed bill  and  the  exhibits,  show  themselves  invested  with  the 
title  to  the  land  in  controversy. 

Short,  in  1796,  had  conveyed  his  land  to  Holmes.  The 
deed,  although  not  recorded,  passed  the  title  between  the  par- 
ties, and  though  not  proved  so  as  to  be  valid  against  the  de- 
fendants, yet  they  may  avail  themselves  of  the  admissions  of 
the  complainants,  that  it  was  executed  and  accepted  by  the 
grantee.  Did  the  erasure  of  Short's  signature  to  this  deed, 
revest  the  title  in  him,  so  as  to  enable  him  to  make  the  deed 
of  18041  The  title  being  in  Holmes,  under  the  first  deed. 
Short  could  only  obtain  it  by  a  reconveyance.  But  none  is 
exhibited.  Neither  is  there  any  competent  proof  in  this  cause 
of  any  facts  or  circumstances  equivalent  in  equity  to  a  recon- 
veyance to  Short.  Nor  is  there  any  thing  properly  to  be  re- 
garded by  this  court,  which  can  show  Holmes  to  have  been 
the  trustee  for  the  other  complainants. 

It  is  objected  to  the  deed  of  the  commissioner  under  the 
decree  against  the  heirs  of  Breckenridge : 

1.  That  R.  I.  Breckenridge  who  made  it  was  not  authorized 
so  to  do.  He  was  not  appointed  commissioner  by  the  court  to 
convey:  as  attorney  or  guardian  ad  litem,  for  liis  co-heirs,  he 
could  not  make  the  deed. 

2.  The  deed  was  defective  in  form  and  substance.  The 
grantor  is  R.  I.  Breckenridge,  not  as  commissioner. 

3.  It  does  not  appear  to  have  been  approved  or  confirmed  by 
the  court. 

The  defendants  rely  upon  adverse  possession,  and  the  im- 
portant questions  are,  shall  they  have  up  to  the  period  of  filing 
the  amended  bill  for  the  computation  of  time  for  a  bar :  and 
whether,  if  they  shall,  the  bar  shall  be  of  the  moiety  or  totality 
of  the  right  asserted  in  the  amended  bill.     The  court  below 
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has  responded  to  the  first  question  in  the  afBrmative,  but  has 
limited  the  bar  to  the  right  derived  from  Br^ckenridge's  heirs. 
As  the  complainants  now  seek  more  and  against  other  defend- 
ants, it  is  contended  for  the  defendants  that  the  whole  right 
should  be  barred.  Will  the  institution  of  a  suit  for  land  by  a 
person  having  no  right,  stop  the  running  of  the  statute,  which 
equity  adopts,  until  he  can  get  a  title  ?  Whether  these  com- 
plainants, having  no  right  to  the  land  held  by  the  defendants 
under  the  grants  of  Clarke  and  Hite  which  they  can  assert  in 
the  circuit  court,  may  yet  file  a  bill,  and  years  afterwards  ac- 
quire a  title  to  be  engrafted  in  the  suit,  and  have  relation  back 
to  its  origin  ? 

That  the  amended  bill  shall  not  relate  to  the  beginning  of 
the  suit.  See  Taylor  v.  Floyd,  3  Mer.  18;  Miller  v.  M'Intyre, 
6  Peters,  61 ;  Sicard  v.  Davis,  6  Peters,  124. 

Breckenridge  died  in  1806  or  1807,  after  adverse  possession 
taken  of  the  land  in  Clarke's  grant  held  by  the  Morelands. 
The  descent  upon  the  infant  heirs  did  not  stop  the  running  of 
the  statute.  Walden  v.  Gratz,  1  Wheat.  292,  3  Cond.  Rep. 
570. 

That  this  possession  was  held  at  difierent  times  under  vari- 
ous rights,  is  no  objection ;  they  were  all  adverse.  Shannon 
V.  Kinney,  1  Mar.  4;  Hord  v.  Walton,  2  Mar.  621 ;  Alexander 
v.  Pendleton,  8  Cranch,  462. 

As  to  extent  of  possession  by  junior  patentee  within  inter- 
ference. See  Fox  v.  Hinton,  4  Bibb;  Sicard  v.  Davis,  6  Pe- 
ters, 139. 

Complainants  cannot  avail  themselves  of  any  privilege  of 
the  infant  heirs  of  Breckenridge,  supposing  that  these  had  any, 
opposed  to  the  running  of  the  statute.  An  infant  cannot 
transfer  his  protection  in  virtue  of  the  saving  clause  of  the  act 
of  limitations.  It  is  personal.  May's  Heirs  v.  Slaughter,  3 
Mar.  605. 

In  a  joint  estate  to  several  persons,  if  the  right  of  entry  b 
tolled  as  to  some,  all  are  barred.     Dickey  v.  Armstrong,  1  Mar. 
39;  Smith  V.  Carney,  1  Littel,  296;  Floyd's  Heirs  v.  Johnson, . 
2  Littel,  109. 

But  by  the  act  of  Kentucky,  January  22,  1814,  the  time 
allowed  infants  after  the  removal  of  their  disabilities  to  make 
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entry  or  bring  suit  had  elapsed,  as  to  all  the  heirs  of  Brecken- 
ridge  before  the  deed  to  the  complainants  conveying  their 
right,  and  the  filing  of  the  amended- bill.  That  act  gives 
three  years  after  arriving  of  age.  See  Clay^s  Heirs  v.  Miller, 
S  Mar.  147.  That  one  of  the  heirs  became  a  /erne  covert^  ivill 
not  avail  to  save  the  right  Disabilities  caimot  be  added  to 
each  other,  besides  she  was  for  a  period  discovert.     1  Mar.  375. 

Allen's  entry  is  laid  down  correctly  by  the  court  below.  It 
is  not  such  an  entry  as  can  properly  be  surveyed  in  a  rectangle. 
The  call  **  down  the  creek  on  both  sides'*  cannot  be  rejected, 
and  as  the  general  course  of  the  creek  is  not  west,  the  side 
lines  of  the  entry  caimot  be  at  right  angles  to  the  base. 

*<Westwardly"  in  an  entry  is  not  synonymous  with  wuL 
Craig  V.  Hawkin's  Heirs,  1  Bibb,  53;  Hughes,  18, 104. 

A  base  line  being  given  by  the  entry,  the  word  ^'wesi- 
wardly"  serves  only  to  show  on  which  side  of  that  base  the 
entry  shall  lie.     1  Bibb,  53. 

^^Westwardly"  is  an  indefinite  call.  Hendricks  v.  Bell,  1 
Bibb,  138,  122;  2  Bibb,  120. 

**  Down  the  creek  on  both  sides"  is  a  definite  call. 

Definite  calls  cannot  be  controlled  by  indefinite  ones.  Calk 
V.  Stribling,  1  Bibb,  122.  Certain  and  definite  calls  control 
indefinite  calls,  rendered  certain  by  rules  of  construction.  2 
Bibb,  622,  627;  4  Bibb,  161 ;  1  Mar.  608. 

The  words  toestwardlyy  northwardly^  &c.  have  never  been 
construed  as  west,  north,  &c.  except  where  there  was  no  other 
call  in  the  entry  to  give  it  figure  or  certainty.  1  Bibb,  53. 
Here  it  is  not  so. 

Kincaid  v.  Taylor,  2  Bibb,  122,  is  authority  to  show  that 
this  entry  is  correctly  laid  down,  the  word  "  westwardly"  being 
flexible.  Allen  v.  Blanton,  2  Bibb,  523 ;  Carland  v.  Rowland, 
3  Bibb,  127. 

An  entry  should  be  viewed  in  all  its  parts  as  an  entire  in* 
strument,  thereby  to  give  to  each  expression  its  proper  bearing 
and  effect.     Baker  v.  Hardin,  3  Bibb,  414. 

There  is  no  repugnance  in  the  calls  of  Allen's  entry:  all  of 
them  have  been  regarded  in  the  survey  directed  by  the  court 
below. 

Complainants'  survey  and  patent  specify  the  quantity  of 
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land  at  eight  thousand  five  hundred  acres ;  and  the  decree  of 
the  court  below  has  given  them .  that  quantity.    Yet  they  in- 
sist that  they  are  entitled  to  ten  thousand  acres. 

No  case  has  been  found  in  which  a  complainant  in  equity 
against  an  older  grant  has  been  allowed  more  land  than  the 
quantity  called  for  in  his  patent,  actually  surveyed  under  order 
of  court.  For  every  acre  of  land  held  by  a  defendant  in  virtue 
of  a  prior  legal  title,  the  complainant  must  show  before  he  can 
obtain  it,  first,  a  prior  valid  equity ;  secondly,  a  junior  legal 
title. 

An  entry  not  surveyed,  nor  carried  into  grant,  caimot  be 
made  the  foundation  of  a  decree  againet  a  patent.  Steel  v. 
M'Dowell,  2  Bibb,  123;  Blain  v.  Thompson,  3  Bibb,  148. 

If  there  is  any  mistake  iu  this  case,  it  is  the  common  error 
of  making  a  survey  to  embrace  a  large  surplus,  so  often  com* 
mitted  in  Kentucky.  And  an  argument  built  upon  the  fact 
tliat  the  bomids  of  the  survey  contain  more  tlian  eight  thou- 
sand five  hundi'ed  acres,  would  show  that  the  surveyor  meant 
to  write  in  the  certificate  of  survey  not  ten  thousand  acres,  but 
sixteen  thousand  acres,  which  is  about  the  quantity  actually 
included  in  the  sun'e}\ 

By  the  survey  and  patent,  Short  obtnined  the  legal  title  only 
to  eight  thousand  five  hundred  acre??  of  Vos^^'s  enCr}'.  The 
remaining  fifteen  hundicd  acres  uiiirhi  legally  have  been  with- 
drawn, and  were  for  aught  that  apiK-ar;5. 

It  is  to  be  presumed  that  the  survey  was  made  uful  returned 
to  the  land  office  by  the  authority  of  tlie  owner,  who  inight 
have  hod  the  mistokc,  if  any  had  exislcrl,  corrected,  and  caused 
a  re-siuvey  to  l3c  made,  but  who  was  5?atijf<ied  fo  lake  a  grant 
for  eiglil  thousajid  five  hiuidrcd  acres  only,  which  must  now 
limit  the  extent  of  the  claini.  Act  of  1770,  1  Liti.  Lawc«,  41 1; 
Galloway's  heirs  v.  Webb,  1  Mar.  129;  Withers  v.  Tyler. 
2  Mar.  174;  I,oftu.^  v.  Mitchell,  3  Mar.  598. 

The  case  of  Taylor  v.  Brown,  2  Cond.  Rep.  235,  was  a  con. 
lest  between  two  military  survey*^  prior  to  1779.  It  is  not  an- 
alogous to  the  present  case.  There  the  complainants  had  the 
older  survey,  which  was  considered  as  being  at  once  the  incep- 
tion of  title,  and  final  appropriation  of  the  land  hi  equity. 
Surplus  was  decreed  to  ii.  That  wa.^  the  case  of  a  survey 
Vol.  V  H— 2  A 
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specifically  marked  and  bounded  in  the  country  at  the  time 
the  jimior  survey  was  made.     This  is  the  case  of  an  entry  in- 
definite as  to  its  extent,  and  not  surveyed  until  after  the  survey 
made  for  defendants. 

The  case  of  Beckley  v.  Bryan,  cited  in  Taylor  v.  Brown, 
shows  that  surplus  in  the  bounds  of  survey,  shall  be  rendered 
to  the  holder  of  an  entry  made  prior  to  the  survey.  In  John- 
son v.  Buffington,  as  cited,  it  appeared  that  both  the  entry  and 
survey  of  the  elder  patentee  were  subsequent  to  the  survey  of 
the  complainant  holding  the  junior  patent. 

Mr  Justice  McLean  delivered  the  opinion  of  the  Court. 

This  appeal  is  prosecuted  by  the  compl^ants,  to  reverse  a 
decree  of  the  circuit  court  of  Kentucky. 

The  original  bill  was  filed  by  John  Holmes,  Michae?  Omealy, 
Richard  Caton,  Hugh  Thompson  and  William  Slater,  who  set 
up  a  title  under  the  following  entry.  "  Edward  Voss  enters 
ten  thousand  acres  by  virtue  of  two  treasury  warrants.  Nob. 
8991  and  8990,  beginning  at  the  north  west  comer  of  Pat- 
ton's  eight  thousand  four  hundred  acres  survey;  thence,  with 
AUenr's  line,  westwardly  to  the  river,  and  along .  Roberts's  line 
to  the  east  for  quantity ;"  ^*  also,  five  thousand  acres  by  virtue  of 
treasury  warrant,  No.  8989,  beginning  at  the  south  west  comer 
of  Patton's  eight  thousand  four  hundred  acres  survey,  then 
westwardly  with  Patton,  Pope  and  Thomas's  survey;  thence 
up  the  river,  and  on  Patton's  line  on  the  east,  for  quantity." 

The  complainants  represent  that  surveys  having  been  exe- 
cuted on  these  entries,  they  were  assigned  to  Peyton  Short, 
who  obtained  the  patents  bearing  date  the  12th  and  16th  days 
of  March  1790.  That  Short  afterwards  conveyed  both  tracts 
to  4he  complainant  John  Holmes,  who,  by  virtue  of  certain 
contracts,  holds  the  land  in  trust  for  the  other  complainants; 
all  the  complainants  having  a  joint  interest  in  it.  The  entries 
of  Voss  are  alleged  to  be  valid,  and  also  the  surveys  and  patents. 

The  defendants  are  repre$»ented  to  be  in  possession  of  a  part 
of  these  tracts  of  land,  under  grants  older  than  the  comptein- 
ants',  but  which  were  founded,  on  entries  made  subsequent  to 
the  complainants';  and  they  pray  that  the  defendants  may  be 
dccreetl  to  convey  their  resijective  rights  to  the  complaiuanty. 
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In  May  term  1829,  the  complainants  filed  au  amended  bill, 
in  which  they  state  tliat  the  land  in  contest  was  purchased  for 
the  use  and  benefit  of  Holmes,  Slater,  Caton  and  Omealy. 
That  by  subsequent  transactions,  Omealy  became  the  trustee 
of  Slater  and  Caton;  and  that  an  agreement  was  entered  into 
between  the  complainants  and  a  certain  John  Breckenridge, 
by  which  he  imdertook  to  render  certain  services,  for  which  he 
was  to  have  one  moiety  of  the  land:  and  the  original  deed  to 
Holmes,  never  liaving  been  recorded,  was,  by  the  complainants, 
handed  to  Breckenridge,  with  other  papers  which  related  to 
the  business,  accompanied  with  duections  to  Short  to  make 
another  deed;  and  full  powers,  as  they  are  advised,  were  given 
by  them  to  Breckenridge  to  take  a  deed  from  Short,  vesting 
the  title  to  one  half  of  the  lands  in  hunself,  and  the  other  in 
the  complainants.  That  Breckenridge  having  obtained  pos- 
session of  the  deed  made  to  Holmes,  being  vested  with  the 
power,  did  agree  with  Short  to  cancel  that  deed,  and  it  was 
accordingly  cancelled.  And  the  complainants  represent  that 
Omealy,  trustee  for  Jolm  Holmes  and  William  Slater,  and 
Hugh  Thompson;  trustee  for  Richard  Caton,  did  on  the  21st 
day  of  September  1804,  receive  and  take  a  deed  to  Brecken- 
ridge and  themselves,  as  above  stated,  and  did  deliver  over  the 
deed  of  Holmes  to  Short,  who  cancelled  it  by  erashig  his  name 
therefrom. 

It  is  further  stated  in  the  amended  bill,  that  Breckenridge 
died  before  the  services' which  constituted  the  consideration  on 
which  a  moiety  of  the  land  was  conveyed  to  him,  were  fully 
rendered;  and  on  a  bill  being  filed  by  the  complainants  against 
Breckenridge's  heirs,  they  were  decreed  to  convey  to  the  com- 
plainants a  certain  part  of  their  interest  in  the  land.  This  de- 
cree was  entered  at  November  term  1822. 

In  answer  to  the  amended  bill,  the  defendants,  Jeremiali 
Trout,  Daniel  Trout, 'William  Buchammn,  Jacob  Overpeck, 
John  Moreland,  Walter  A.  Moreland  and  William  Moreland, 
allege  that  they  had  been  in  the  actual  occupancy  and  peace- 
able possession  of  all  the  land  claimed  by  them  for  upwards  of 
twenty  years  before  the  amended  bill  was  fded. 

li  was  agreed  between  the  parties  tliat  John  Howard  entered 
on  llie  land  in  coiitroversy,  by  virtue  of  liis  claim  of  seven 
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thousand  nine  hundred  and  forty-five  and  a  half  acres,  by  his 
tenants,  within  the  claim  of  C.  Clarke;  that  the  entry  was 
within  the  boundary  of  said  Clarke,  and  that  Howard's  claim 
wholly  covered  the  claim  of  Clarke;  that  this  entry  into  the 
possession  was  made  in  the  year  1804,  and  continued,  without 
interruption,  adverse  to  the  claim  of  Voss  and  Short,  and  those 
who  claim  under  them,  until  the  year  181S,  when  Williaih 
Moreland,  a  purchaser  firom  Clarke,  brought  an  action  of  eject- 
ment against  Howard  and  evicted  him.  That  possession  was 
taken  by  Moreland,  which  has  been  held  by  him  and  his  de- 
visees ever  since.  It  was  admitted  that  Daniel  Trout,  in  the 
year  1808,  purchased  the  claim  of  Paniel  and  Hite's  six  hun- 
dred acres  within  complainants'  claim ;  and  that  Daniel  and 
Jeremiah  Trout  entered  into  the  possession  under  such  pur- 
chase, and  ever  since  have  held,  by  themselves  and  their  gran- 
tees, Overpeck  and  Buchannan,  adversely  to  the  complain- 
ants. 

As  the  entry  of  Voss,  under  which  the  complainants  claim, 
was  made  before  the  entries  under  which  the  defendants  claim, 
the  complainants  have  a  prior  equity  if  their  entry  can  be  sus- 
tained. The  validity  of  this  entry,  therefore,  is  the  first  point 
for  examination.  It  calls  to  begin  at  the  north  west  comer 
of  Pattou's  eight  thousand  four  hundred  acres  survey,  and  for 
Allen  and  Roberts's  line.  Patton's  entry  was  made  on  the 
26th  December  1782^  for  eight  thousand  four  hundred  acres; 
upon  a  treasury  warrant.  No.  12,311,  about  two  miles  up  the 
first  branch  above  the  Eighteen  Mile  creek,  beginning  at  a 
tree  marked  J.  P.,  to  run  north  five  miles,  then  to  extend  oflf 
at  right  angles  for  quantity :  this  entry  was  surv^eyed  on  the 
20th  September  1783,  and  calls  to  begin  at  a  mulberry,  elm 
and  sugar  tree,  marked  J.  P.,  standing  on  life  bank  of  the  first 
large  creek  running  into  the  Oliio  above  the  Eighteen  Mile 
creek,  two  miles  up  the  said  creek.  On  the  11th  October 
1783,.  John  Allen  entered  one  thousand  acres,  pan  of  a  trea- 
sury warrant,  No.  14,198,  beginning  at  tlie  north  west  corner 
of  Patton's  eight  thousand  four  hundred  acres  fixirvey,  and 
running  with  his  Hue  south  two  hundred  and  fiAy  poles,  thence 
down  the  creek  on  both  sides,  west  wardly  for  quantity,  to  he  laid 
off  in  one  or  more  survcvs. 
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Roberte^s  entry  bears  date  on  the  S6th  December  178t;  the 
same  day  Patton's  entry  was  made. 

As  Toss's  entry  can  only  be  sustained  by  sustaining  the 
survey  and  entry  of  Patton,  it  will  be  proper  in  the  first  place 
to  inquire  into  their  validity. 

To  support  the  entry  of  Patton,  several  witnesses  were  ex- 
amined. Merriwether  Lewis  states  that  Eighteen  Mile  creek, 
one  of  the  descriptive  calls  in  this  entry,  was  known  previous 
to  the  year  178%,  and  that  Patton^s  creek  is  the  first  one  fall- 
ing into  the  Ohio  above  Eighteen  Mile  creek,  except  Bellas 
spring  branch,  which  is  not  much  more  than  a  mile  in  length; 
that  Patton's  creek  was  so  called  firom  the  time  the  above  entry 
was  made,  and  was  generally  pretty  well  known  by  that  name 
as  early  as  October  1783.  He  does  not  recollect  the  year  he 
became  acquainted  with  the  tree  marked  J.  P.,  but  he  thinks, 
within  a  year  or  two  after  the  entry  was  made,  he  was  at  the 
tree  mariced,  which  stood  two  miles  up  Patton's  cteek,  lacking 
{orty  poles.  The  letters  J.  P.  were  very  large,  and  marked  on 
a  mulberry  tree  standing  near  the  creek;  that  Patton  informed 
him  of  the  entry  shortly  after  it  was  made,  and  that  he  had 
marked  the  tree,  and  run  one  of  the  lines  before  he  made  the 
entry.  From  the  appearance  of  the  letters  on  the  tree  when 
he  first  saw  it,  the  witness  has  no  doubt  that  it  was  marked 
at  the  time  represented  by  Patton.  He  was  enabled  to  find 
the  marked  tree  without  difficulty,  from  Pr  ton's  description^of 
it;  and  he  thinks  that  any  subsequent  locator  could  not  have 
fidled  to  find  it  Having  found  the  beginning  comer  of  Pat- 
ton's survey,  the  witness  says  his  north  west  comer,  which  is 
called  for  in  Toss's  entry,  could  be  found  by  tracing  the  line  of 
the  survey  to  that  comer. 

Joseph  Saunders,  another  witness,  states,  that  in  the  year 
1780,  Eighteen  Mile  creek  was  well  known,  and  that  Patton's 
creek  is  the  first  branch  or  creek  of  any  note  which  falls  into 
the  Ohio  above  Eighteen  Mfle  creek.  In  May  1783,  Patton 
showed  him  a  mulberxy  tree  marked  J.  P.  standing  on  the 
north  bank  of  Patton's  creek,  about  two  miles  from  the  mouth 
of  said  creek,  which  he  said  was  the  beginning  comer  of  his 
entry.    As  the  letters  i^ere  large,  and  the  tree  stood  on  the 
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bank  of  the  creek,  the  witness  thinks  it  might  have  been  found 
by  any  one  in  search  of  it. 

Several  other  witnttjsses  prove  that  Eighteen  Mile  creek  was 
well  known  before  Patton's  entry,  and  that  Patton's  creek  is 
the  lirst  considerable  stream  whiph  falls  into  the  Ohio  ab'^ve 
Eighteen  Mile  creek;  and  that  after  Patton's  entry,  the  creek 
was  called  by  his  name,  but  they  were  not  acquainted  with 
his  entry  and  survey  until  some  years  after  they  were  made. 

It  is  first  objected  to  this  entry,  that  in  the  case  of  Merri- 
wether  v.  Davidge,  2  Littel,  38,  the  court  of  appeals  of  Ken- 
tucky decided  it  was  invalid.  Its  descriptive  as  well  as  loca- 
tive calls  are  not  sufficient,  it  is  urged,  to  lead  an  inquirer  to 
the  beginning  called  for ;  and  that  a  marked  tree  is  not  a  gpod 
call,  though  the  calls  whicl^  lead  to  it  designate  objects  of  no- 
toriety, unless  it  be  proved  that  the  tree  was  marked  at  the 
time  the  entry  bears  date,  or  prior  to  that  time.  And,  as  there 
is  no  such  proof  in  the  present  case^  the  entry  must  be  consi- 
dered void.  These  and  other  arguments  are  used  against  the 
validity  of  this  entry. 

As  it  regards  the  decisions  of  the  court  of  appeals  referred 
to,  it  may  be  proper  to  remark,  that  it  was  made  on  a  dif- 
ferent state  of  facts  from  that  which  is  proved  in  the  present 
case.  Merriwether  Lewis,  who  was  a  party  in  that  cause, 
could  not,  of  course,  be  a  witness ;  and  on  examining  his  de- 
position it  will  be  seen  that  he  states  several  important  facts 
respecting  the  entry. 

The  decision  of  tlie  court  of  appeals  was  conclusive  upon  the 
rights  of  the  litigant  parties  in  all  courts;  but  the  inquiry  into 
the  vaUdity  of  Patton's  entry  is  only  collateral  to  the  merits  of 
the  present  case,  and  a  decision  upon  it,  under  such  circum- 
stances, can  in  no  respect  affect  the  rights  vdiich  were  settled 
in  the  -case  of  Merriwether  v.  Davidge.  This  consideration 
and  the  variance  of  the  proof  in  that  cause  from  the  evidence 
in  this,  leave  no  doubt  that  the  court  should  regard  the  va- 
lidity of  this  entry  as  open-  for  investigation  in  the  present 
cause^ 

From  the  evidence  it  is  clear,  that  Eighteen  Mile  creek  was 
publicly  known  before  Patton's  entry,  and  that  the  first  branch 
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above  Eighteen  Mile  creek,  which  suits  the  call,  wpt:  the  one 
on  which  the  entry  was  made.  A  person,  therefore,  desirous 
of  finding  the  beginning  of  this  entry,  could  have  no  difficulty 
in  designating  Patton's  creek.  He  must  then  search  for  the 
marked  tree  about  two  miles  up  this  creek. 

But  it  is  objected,  that  the  entiy  does  not  state  how  near  the 
creek  the  marked  tree  stands,  nor  on  which  side  of  it ;  and 
that  it  falls  short  of  two  miles,  on  a  straight  Une,  forty  poles. 
The  tree  stands  near  the  bank  of  the  creek,  as  appears  from 
the  evidence ;  and  the  letters  maiked  being  large,  could  easily 
be  seen.  The  variation  of  forty  poles  from  the  distance  called 
for^  was  as  Uttle  as  could  reasonably  be  expected,  when  the 
circumstances  under  which  this  entry  was  made  are  considered ; 
and  to  look  for  the  marked  tree  within  the  range  of  forty  poles 
both  up  and  down  the  creek,  from  the  exact  distance  of  two 
miles,  would  not  require  unreasonable  labour  of  a  subsequent 
locator.  Nor  does  it  seem  to  be  unreasonable,  that  he  should 
examine  on  both  sides  of  the  creek. 

Several  of  the  witnesses  say,  from  the  calls  in  the  entry, 
Patton's  beginning  comer  could  have  been  found  without  diffi- 
culty. This  was  all  that  the  law  required.  But  it  is  said 
that  there  is  no  proof  at  what  time  the  tree  was  marked. 
Lewis  said  it  was  within  a  year  or  two  after  the  enUy  purports 
to  have  been  made ;  and  he  has  no  doubt,  from  the  appearance 
of  the  marks,  that  they  were  made  as  early  as  the  date  of  the 
entry.  Experience  enables  a  person  to  judge  with  great  ac* 
curacy  how  long  marks  have  been  made,  from  their  general 
appearance.  In  May  1783,  only  six  months  after  the  entry, 
Saunders  saw  the  marked  tree.  From  these  facts,  and  other 
circumstances  of  the  case,  the  evidence  established  at  least 
prima  facie,  that  the  tree  •ailed  for  was  marked  when  the  en- 
try was  made.  If  other  trees  were  shown  bearing  the  same 
marks  at  other  places  on  the -creek,  it  might  create  so  great  an 
uncertainty  as  to  invalidate  this  entry.  But  no  such  facts  are 
proved  in  the  case 

After  an  attentive  examination  of  the  evidence  in  relation  to 
this  entry,  the  conclusion  in  favour  of  its  validity  may  be  safely 
drawn.  In  coming  to  this  result,  no  established  pnnciple  of 
law  is  controverted,  nor  any  sound  process  of  reasoning. 
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But  it  is  coQtended,  that  if  the  beginning  of  Patton's  entry 
be  established,  it  does  not  follow  that  the  entry  of  Voss  is  good ; 
as  it  calls  for  the  north  west  comer  of  Patton's  survey,  which 
is  not  the  beginning  comer,  and  that  a  survey  which  has  not 
been  recorded  tannot  support  an  entry. 

Voss  made  his  entry  about  twenty  days  after  Patton's  sur- 
vey was  executed,  and  before  it  was  recorded ;  but  the  call 
for  the  survey  necessarily  includes  the  entry,  if  the  survey  has 
been  made  in  pursuance  of  the  entry.  It  must  be  admitted 
that  a  survey  of  itself,  which  had  iA>t  acquired  notoriety,  is  not 
a  good  call  for  an  entry.  But  when  the  survey  has  been  made 
conformably  to  the  entry,  and  the  entry  can  be  sustained,  as 
in  the  case  of  Patton,  the  call  for  the  survey  may  support  an 
entry.  The  boundaries  for  the  survey  must  be  shown,  as  has 
been  done  in  the  present  case.  Johnson  v.  Marshall,  4  Bibb, 
133;  Clay  v.  M'Kinney,  3  Marshall,  570;  also  the  same  book, 
673,  577  and  190. 

Patton  calls  to  mn  from  his  beginning  corner  north  five 
miles,  and  in  making  his  sm-vey,  he  ran  near  six.  This  shows, 
it  is  contended,  that  the  entjry  of  Patton  has  not  been  accurately 
surveJFed,  and  consequently,  Voss's  entry  must  faiL 

It  has  been  long  a  settled  principle  in  Kentucky,  that  surplus 
land  in  a  survey  does  not  vitiate  it;  and  such  a  survey  is  held 
to  have  been  made  conformably  to  entry.  The  inquiry  is  not, 
therefore,  whether  the  line  of  Patton,  from  the  beginning  cor- 
ner  to  his  north  west  comer,  which  is  called  for  by  Voss,  and 
the  other  lines  of  Patton,  are  the  exact  distances  designated; 
but  whether  they  were  so  made  as  to  conform  to  his  entry, 
within  the  established  rule  on  the  subject.  Of  this  there  can 
exist  no  doubt. 

Any  one  desirous  of  fibding  the  beginning  comer  of  Yoes, 
having  found  the  tree  marked  J.  P.,  would  trace  the  line  run- 
ning north  to  the  comer  called  for  by  Voss.  This  he  could 
have  no  difficulty  in  finding,  although  this  line  is  longer  than 
called  for  in  Patton*s  entry. 

That  Patton's  survey  was  made  before  the  entry  of  Voscf, 
appears  from  the  date  of  the  survey  and  other  lacts  in  the  case. 

From  these  considerations,  the  court  think  that  the  com- 
plainants hate  sustained  (he  entry  under  which  they  clainL 
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la  the  forther  examination  of  the  case,  it  will  be  necessary 
to  inquire,  whether  the  title  set  up  by  the  comfdainants  under 
4he  deed  executed  by  Short  in  1796,  or  the  one  he  executed  to 
the  comfdainants  and  Breckenridge  in  1804;  shall  be  held 
valid.  Both  deeds  are  for  the  same  tract  of  land;  and  the 
complainants  in  this  court  earnestly  contend,  that  their  title 
under  the  deed  executed  in  1796  vests  in  them  a  good  legal 
title.  FVom  the  circumstances  under  which  this  deed  was 
executed,  and  the  subsequent  proceedings  in  regard  to  it,  as 
set  forth  in  the  amended  bill,  the  circuit  court  held  this  deed 
to  be  null  and  void.  With  Uie  view  to  establish  the  validity 
of  this  deed,  the  complainants  alleged  a  diminution  of  the 
record,  and  this  court,  at  the  present  term,  awarded  a  certiorari, 
directing  the  record  of  the  suit  in  chancery  by  the  complain- 
ants against  Short  and  the  heirs  of  Breckenridge  to  be  certified, 
on  the  ground  that  it  is  supposed  to  have«been  made  a  part  of 
the  record  in  the  present  case.  That  suit  was  brought  by  the 
complainants  in  the  circuit  court,  to  procure  a  reconveyance 
from  the  heirs  of  Breckenridge,  of  one  moiety  of  the  land  in 
controversy*  which  had  been  conveyed  to  their  ancestor  by 
Short,  under  the  deed  of  the  Slst  of  September  1804,  on  the 
ground  that  he  had  died  bef<N:e  the  i^olessional  services,  which 
formed  the.  consideration  of  the  grant,  were  performed.  On 
the  final  hearing  of  this  case,  the  court  decreed  that  the  de- 
fendants should  release  a  part  of  the  land  to  the  complainants^ 
in  pursuance  of  which  deeds  were  executed. 

On  the  hearing,  several  depositions  and  letters  were  read, 
tendmg  to  show,  that  the  deed  firom  Short  to  Holmes  in  1796, 
was  duly  executed.  A. part  of  this  evidence  seems  to  have 
been  extracted  from  this  record,  and  used  on  the  final  hearing 
in  the  circuit  court  of  the  cause  now  under  examinatioiL  This 
evidence  has  been  certified  up  with  the  record,  as  forming  a 
part  of  the  case:  but  it  is  alleged  that,  as  in  the  amended  bill, 
the  decree  and  the  deeds  made  in  pursuance  of  it,  in  the  case 
against  the  heirs  of  Breckenridge,  Were  made  a  part  of  it ;  and 
as  in  the  opinion  of  the  court  there  is  a  reference  to  the  pro- 
ceedings in  that  case,  they  fo^n  a  part  of  the  record  in  the  suit 
now  before  the  court 
The  decree  and  the  deeds  in  that  suit,  which  were  made  a 
Vol.  VIL^S  B 
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part  of  the  amended  bill,  were  incorporated  into  the  record  by 
the  court  below,  and  undoubtedly  form  a  pact  of  it:  but  it  can- 
not be  admitted  that  the  evidence  in  that  case,  except  so  far  as 
it  was  extracted  and  U3ed  in  the  circuit  court,  is  admissible  in 
this  case.  That  suit  was  between  different  parties,  and  the 
points  presented  for  the  action  of  the  court  were  different. 

No  evidence  can  be  looked  into  in  this  court,  which  exer- 
cises an  appellate  jurisdiction,  that  was  not  before  the  circuit 
court;  and  the  evidence  certified  with  the  record  must  be  con- 
sidered here,  as  the  only  evidence  before  the  court  below.  If, 
in  citifying  the  record,  a  part  of  the  evidence  in  the  case  had 
been  omitted,  it  might  be  certified  in  obedience  to  a  certiorari ; 
but  in  such  case  it  must  appear  from  the  record  that  the  evi- 
dence was  used,  or  offered  to  the  circuit  court. 

It  is  to  be  regretted,  that  on  the  hearing  in  the  court  below 
any  evidence  was  omitted  which  is  deemed  material  in  the 
case,  but  it  is  now  too  late  to  remedy  the  omission 

To  prove  the  execution  of  the  deed  by  Short  to  Holmes,  in 
1796,  the  depositi'  n  of  William  Moreton,  one  of  the  subscriUng 
witnesses,  was  read.  He  proves  his  own  signature,  and  also 
the  signatures  of  James  Russell  and  Francis  Jones,  who  were 
also  subscribing  witnesses,  and  he  proves  the  signature  of  the 
grantor,  although  a-  stroke  of  the  pen  is  made  over  it.  The 
witness  further  states,  that  he  was  written  to  by  Mr  Short  to 
endeavour  to  make  sales  of  lands  for  him,  which  he  did  not  do ; 
but  on  being  told  "  by  John  Holmes  what  \yas  the  .best  he 
could  do  with  the  land,  he  advised  him  to  sell,  and  told  him 
he  thought  Short  would  be  satisfied.'*  **  That  he  understood 
the  lands  were  sold,  and  the  papers,  or  a  part.of  them,  between 
Short  and  Holmes  in  relation  to  the  sales,  were  sent  to  him,  as 
he  believes,  to  close  the  business  with  Short.  On.  the  exami- 
nation of  his  letter  book,  he  fin^  a  copy  of  a  letter  to  Mr  John 
I^olmes,  under  date  of  January  3d,  1797,  on  which  day  he 
forwarded  to  him  by  Mr  Hughes,  inclosed  in  said  letter,  the 
above  deed.** 

On  the  10th  January  1803,  Holmes  wrote  to  Moreton  from 
Baltimore,  and  says,  ^'  the  lands  you  sold  on  account  of  Mr 
Short,  were  held  by  Thompson,  Mr  Cato;i  and  my^lf.  These 
gentlemen  will  correspond  with  you  respecting  them,  to  which 
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you  will  please  to  attend.  I  will  thank  you  to  do  every  thing 
in  your  power  to  get  the  necessary  title  papers,  &c.  for  my 
proportion;  Mr  Omealy,  my  trustee,  has  the  direction,  who 
will  direct  you  as  it  respect?  me.'' 

Mr  Caton  wrote  to  Moreton,  it  is  presumed,  at  the  same  time, 
that  the  interest  he  had  in  the  lands  jointly,  he  some  time  be- 
fore transferred  to  William  Slater,  of  Baltimore,  who  \^ould 
write  to  him  in  conjunction  with  Mr  Thompsop  and  Mr 
Omealy,  Mr  Holmes's  trustee. 

And-on  the  ISth  January  1803,  Mr  Omealy,  as  trustee  for 
John  Holmes,  William  Slater  and  H.  Thompson,  wrote  to 
Moreton,  inclosing  the  above  letters,  and  they  say,  *Hhe  an- 
nexed letters  from  Holmes  and  Mr  Caton  inform  you  of  our 
being  the  proprietors  and  legal  representatives  of  the  land 
t)ought  of  Short,  and  heretofore  held  by  Mr  Holmes,,  amount- 
mg,  we  beUeve,  to  fourteen  thousand  five  hundred  acres.  By 
an  agreement  with  Mr  Breckenridge,  your  senator  in  congress, 
he  has  undertaken  to  procure  us  a  good  title^  and  to  effect  a 
sale  of  the  lands.  We  therefore  request  that  you  will  surren- 
der into  his  hands  all  the  papers  and  documents  you  may  have 
relating  to  them,  that  the  title  may  be  vested  in  him  by  Short 
and  yourself;  and  by  this  authority,  we  require  yourself,  Mr 
Short,  and  jail  others  concemec^  to  consider  Mr  Breckenridge 
as  our  assignee  for  the  lands  in  question,  subject  to  the  agree- 
ments entered  into  by  Mr  Breckenridge  and  us." 

The  papers  surrendered  to  Breckenridge  ih  pursuance  of 
this  letter,  were,  "a  copy  of  a  letter  from  Peyton  Short  to 
John  Holmes,  dated  Richmond,  29th  September  1794."  **  An 
original  letter  from  Peyton  Short  to  Mr  William  Moreton,  dated 
Woodford,  2d  April  1796.*'  Also  "a  copy  of  a  paper,  dated 
Baltimore,  9th  May  1795,  addressed  to  Mr  John  Holmes,  and 
signed  by  William  Moreton,  attorney  for  Peyton  Short,  respect- 
ing the  conveyance  of  fourteen  thousand  acres  of  land ;"  but 
thece  papers  were  not  copied  intp  the  record,  and  there  is  no 
proof  that  they  were  used  as  evidence  on  the  hearing  in  the 
circuit  court. 

From  this  evidence,  without  reference  to  the  facts  stated  in 
the  amended  bill,  it  would  be  difficult  to  come  to  a  satisfactory 
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conclusipn^  as  it  regards  the  execution  of  the  deed  in  1796. 
Thero  can  be  no  doubt,  from  t^ie  deposition  of  Bloreton,  that  it 
was  signed  by  Short,  and  it  is  probable  that  it  was  forwarded 
to  Hoknesy  as  stated  in  Moreton's  deposition ;  but  there  is  no 
evidence  of  its  having  been  received  by  him,  or  that  he  treajted 
it  as  a  valid  instrument.  It  would  seem,  from  the  letter  of 
Holmes,  dated  the  10th  of  January  180S,  that  he  was  not  at 
that  time  in  jpossession  of  this  deed ;  for  he  requests  Moreton 
**  to  do  every  thing  in  his  power  to  get  the  necessary  title  pa^ 
pers,"  &c.  And  the  memorandum  of  the  paper  delivered  to 
Breckenridge,  dated  9th  May  1795^  which  was  addressed  to 
Holmes,  and  signed  by  Moreton  as  attorney  for  ghort,  and 
which  respected  the  conveyance  of  fourteen  thousand  acres  of 
land,  could  not  have  referred  to  an  absolute  sale  of  the  land 
to  Holmes,  it  would  peem,  as  Moreton  states  in  his  deposition 
that  he  did  not  sell  to  bim.  But  even  admitting  that  in  this 
respect  the  memory  of  Moreton  is  incorrect,  and  that,  as  attor- 
ney of  Short,  he  did  sell  the  land  to  Holmes,  does  it  not  appear 
probably  from  the  deposition  of  Moreton,  that  the  conveyance 
to  Holmes  was  made  with  the  view  of  enabling  him  to  dispose 
of  the  land  for  the  benefit  of  Short).  And  if  this  were  the 
case,  whether  Holmes  first  sold  the  land  to  his  co-complain- 
ants, retaining  an  interest  in  it  himself,  or  became  interested 
in  it  by  any  other  means,  it  does  not  appear  that  he  was  ever 
actually  in  possession  of  the  deed,  or  claimed  title  under  it. 
If  strong  doubt9  rested  upon  this  part  of  the  case,  a  reference 
to  the  amended  bill  would  dispel  them.  But  the  fisu:ts  there 
alleged,  it  is  insisted,  were  stated  through  the  mistake  of 
^unsel,  and  that  the  rights  of  the  complaiiiants  ought  not 
therefore  to  be  prejudiced  by  them. 

On  such  an  allegation  the  court  cazmot  disregard  the  case 
which  the  complainants  have  made  in  their  bill.  They  allege 
eicpressly  that  the  deed  executed  by  Short  to  Holmes,,  never 
having  been  recorded,  was  delivered  up  and  cancelled  by  those 
who  had  full  powers  on  the  subject,  and  that  another  deed 
was  executed  by  Short,  upon  proper  authority,  vesting  the  fee 
to  one  moiety  of  the  land  in  Breckenridge,  and  the  other  in 
the  complainants.    And  by  eference  to  the  decree,  in  the 
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case  against  the  heira  of  Breckeniidge,  it  appears  that  this  deed 
was  treated  as  a  vaUd  instrument,  as  the  heirs  weie  required 
to  coinrey  a  part  of  the  land  held  under  it  to  the  complainants. 

The  principle  is  admitted,  that  the  mere  cancelling  of  a  deed 
does  not  re-invest  the  title  in  the  grantor  under  the  laws  of 
Kentucky;  but,  under  the  circumstances  of  this  case,  the  court 
are  clear,  that  the  deed  to  Holmes  must  be  considered  as  a 
nullity.  U  has  been  so  treated  by  the  parties  themselves,  not 
only,  it  would  seem,  by  the  decree  against  the  heirs  of  Breck- 
enridge^  but  by  the  express  allegations  of  the  amended  bill. 
14  therefore,  it  were  proved  that  this  deed  had  been  delivered 
to  Hohnes,  or  was  found  among  his  papers  after  his  assign- 
ment, the  court  could  not  hold  it  vahd  in  opposition  to  the  acts 
and  allegati(MQs  of  the  complainants.  The  conveyance  may 
have  been  made  with  the  sole  view  of  enabling  Holmes  to 
convey  to  others  who  had  purchased;  and  a  different  arrange- 
ment being  made,  as  the  deed  had  not  been  recorded,  and 
Holmes  not  having  acted  under  it,  it  was  probably  surrendered, 
with  all  other  papers  relating  to  the  land,  to  Breckeimdge,  by 
those  who  had  full  power  to  do  so,  as  stated  in  the  amended 
bill :  on  which  surrender,  Short  executed  the  deed  to  the  c<»n- 
plainants  and  Breckenridgcr.  Whatever  may  have  been  the 
foots  in  regard  to  the  delivery  of  the  deed  to  Holmes  and  its 
surrender,  this  court  have  no  difficulty  in  treating  it  as  a  void 
instrument,  under  aU  the  circumstances  of  the  case. 

In  this  view  of  the  fcu^ts,  the  complainants  must  rest  their 
legal  title  to  the  land  in  controversy,  on  the  deed  executed  in 
1804,  agreeably  to  the  case  made  in  iheir  amended  bill. 
Whatever  equitable  claim  the  complainants  may  have  hod  to 
tliis  land,  the  deed  to  Breckenridge  conveyed  one  moiety  of  it 
to  him ;  and  the  next  point  of  inquiry  is,  whether  the  decree 
obtained  against  the  heirs  of  Breckenridge,  and  the  conveyan- 
ces executed  in  pursuance  of  it,  as  set  forth  in  the  amended 
bill,  must  be  considered  as  setting  up  a  new  right,  so  as  to  give 
to  a  part  of  the  defendants  the  benefit  of  the  statute  of  limita- 
tions which  they  plead. 

The  conveyance  was  executed  to  Breckenridge  on  the  con- 
sideration of  services  to  be  rendered  in  eslabli:>hiug  the  title  to 
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the  land    These  services  weje  only  rendered  m  part  before 
the  decease  of  Bjreckenridge,  and  on  that  ground  the  court 
decreed  that  his  heirs,  to  whom  the  land  descended,  should 
convey  to  the  plaintiffs  a  part  of  the  land 

Before  the  conveyances  under  this  decree,  the  complainants 
could  not  be  considered  as  having  any  claim  to  the  land  con- 
veyed to  Breckenridge,  more  than  they  would  have  had  if  the 
contract  had  been  to  pay  money  instead  of  services,  and  he 
had  failed  in  papng  a  part  of  the  amount  In  such  a  case, 
the  complainants  might  have  asked  a  rescision  of  the  contract, 
except  for  so  much  of  the  land  as  had  been  paid  for.  Or,  they 
might  have  asked  a  specific  execution  of  the  contract;  or  have 
compelled  the  payment  of  the  residue  of  the  consideration  by 
an  action  at  law.  But,  until  the  complainants  had  made  their 
election  Co  proceed  against  the  land,  and  had,  through  the  de- 
cree of  a  court  of  chancery,  obtained  a  conveyance  of  it,  they 
possessed  no  specific  right  to  the  land  which  they  could  enforce 
either  in  law  or  equity,  against  persons  in  possession  under  an 
adverse  claim.  It  therefore  follows,  that  the  title  set  up  ifi  the 
amended  bill,  under  the  decree  against  the  heirs  of  Brecken- 
ridge,  is  a  new  right,  and  must  be  considered  as  having  br  n 
first  asserted  by  the  amended  bill ;  and  **  this  bill  was  filed  in 
May  term  1829,  the  statute  of  linMtation  wiU  constitute  a  good 
bar  so  &r  as  the  right  under  the  decree  is  asserted  against  the 
defendants,  who  have  held,  adversely,  twenty  years  or  up- 
wards. 

It  is  true  the  complainants  are  non-residents,  but  so  far  a£ 
the  land  obtained  by  the  decree  a;gainst  the  heirs  of  Breckeit- 
ridge  is  concerned,  the  statute  had  begun  to  run  before  tli€ 
decree ;  and  that  proceeding  does  not  anest  it. 

The  survey  of  Voss  was  made  for  eight  thousand  five  hun- 
dred acres  on  the  16th  February  1789,  and  the  patent  was 
issued  to  Short,  as  the  assignee  of  Voss,  on  the  16th  March 
1790,  for  eight  thousand  five  hundred  acres.  In  running  the 
lines  of  the  survey,  which  purports  to  appropriate  only  eigiit 
thousand  five  hundred  acres  of  the  entry,  they  were  made  to 
include  a  large  surplus  of  land,  beyond  the  calls  of  the  entry. 
But  before  this  survev  wius  executed  «c>eral  entries  were  made. 
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under  which  a  part  of  the  defendants  claim,  and  which  are 
embraced  !n  the  survey     It  becomes,  therefore,  necessary  to 
determine  between  these  conflicting  rights. 

The  principle  is  well  settled,  that  a  junior  entry  shall  limit 
the  survey  of  a  prior  entry  to  its  calls.  This  rule  is  reasonable 
and  just.  Until,  an  entry  be  surveyed,  a  subsequent  locator 
must  be  governed  by  its  calls;  and  this  is  the  reason  why  it  is 
essential  that  every  entry  shall  describe,  with  precision,  the 
land  designed  to  be  appropriated  by  it.  If  the  land  adjoining 
lo  the  entry  should  be  covered  by  a  subsequent  location,  it 
would  be  most  unjust  to  sanction  a  survey  of  the  prior  entry 
beyond  iti.'  calls,  and  so  as  to  include  a  part  of  the  junior  entry. 

This  principle  is  not  contested  by  the  complainants,  but  they 
deny  its  application  to  the  case  under  consideration.  They 
insist  that  the  designation  of  the  piunber  of  acre?  in  the  survey, 
below  the  amount  called  for  in  the  entry,  wad  a  mistake  of  the 
surveyor.  That  it  was  the  intention  of  Yoss  to  survey  his 
entire  entry,  as  is  evidenced  by  the  number  of  acres  act'mlly 
included  in  the  survey.  And  the  well  settled  rule  is  rehed  on, 
that  surplus  land  will  not  vitiate,  a  survey. 

The  intention  of  the  surveyor  can  only  be  known  by  his 
official  acts,  and  a  resort  to  these  in  the  present  case,  will  show 
that  he  intended  only  to  survey  eight  thousand  five  hundred 
acres,  of  the  ten  thousand  acres  entry.  It  is  true,  the  lines 
include  a  very  large  surplus ;  but  this,  according  to  the  rule 
stated,  does  not  render  the  survey  void. 

The  locator  may  survey  his  entry  into  one-  or  more  surveys^ 
or  he  may,  at  pleasure,  withdraw  a  part  of  his  entry.  Where 
a  part  of  a  warrant  is  withdrawn,  the  tules  of  the  land  office 
require  a  memorandum  on  the  margin  of  the  record  of  the 
original  entry,  showing  what  part  of  it  is  withdrawn.  It  does 
not  appear  that  any  record  of  a  withdrawal  of  a  part  of  Yoss's 
entry  was  made ;  and  from  this  fact  it  is  argued,  that  none  was 
intended  to  be  withdiawn. 

The  question  id  not  exclusively  one  of  intention,  or  whether 
any  part  of  this  warrant  lias  been  withdrawn.  If  a  withdrawal 
appeared  upon  the  record,  it  would  be  conclusive;  but  must 
not  the  right  to  withdraw  fifteen  hundred  acres  of  the  entry  be 
equally  as  conclusive  ns  if  it  had  been  done.     And  is  not  this 
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right  incoDtrovertibly  established  by  the  &ct,  that  only  eight 
thousand  five  hundred  acies  of  the  original  entry  have  been 
surveyed  and  patented. 

If  a  mistake  was  made  by  the  surveyor,  why  was  it  not  cor- 
rected before  the  emanation  of  the  grant,  or  at  some  subsequent 
periodi  This  might  have  been  done  at  any  time  by  the  holder 
of  the  claim. 

Whatever  may  be  the  facts  in  regard  to  a  mistake  of  the 
surveyor,  this  court  cannot  correct  it;  nor  does  it  prevent  the 
complainants  from  withdrawing  one  thousand  five  hundred 
acres  of  the  entry,  and  making  a  location  elsewhere;  or  per- 
haps, firom  still  executing  the  survey  for  this  quantity  under 
the  original  entry.  If  in  the  latter  case  the  right  would  be 
barred  by  the  statute  of  limitations;  or  in  the  former  it  would 
be  ineffectual  from  the  lapse  of  time  or  the  want 'of  vacant 
land;  the  loss  is  chargeable  to  the  negligence  of  the  complain- 
ants, and  those  under  whom  they  claim. 

From  this  construction  of  the  survey  it  follovrs,  that  the 
right  asserted  under  it  must  be  limited  by  the  valid  entries 
under  which  a  part  of  the  defendants  claim,  to  the  calls  of  the 
entry  which  shall  cover  the  quantity  of  acres  that  the  surveyor 
purported  to  survey.  The  same  construction  must  be  given 
to  the  survey  as  if  it  had  been  made  on  an  entry  fur  eight 
thousand  five  hundred  acres,  which,  by  subsequent  locations, 
was  limited  strictly  to  its  calls. 

As  the  line  of  Allen  is  called  for  as  one  of  the  boundaries  of 
Yoss^s  entry,  it  is  necessary  to  give  a  construction  to  Allen's 
entry,  and  ascertain  where  this  line  sliould  be  established. 
Allen's  entry  was  not  surveyed  at  the  time  Voes  made  his 
location.  This  entry  c^ls  to  **  begin  at  the  north  west  comer 
of  Patton's  eight  thousand  four  hundred  acres  survey,  and  to 
run  with  his  line  south  two  hundred  and  fifty  poles,  thence 
down  the  creek  on  both  sides  for  quantity;  to  be  laid  off  in  one 
or  more  surveys.** 

The  circuit  court  directed  the  survey  of  Allen?s  entry  to 
be  so  made,  from  the  base  line  called  for,  as  that  the  lines 
shall  include  Bare  Bone  creek,  and  be  parallel  to  its  several 
courses,  &c. 

It  appears  from  the  survey  executed  in  pursuance  of 
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constructiim  of  Allen's  entry,  that  near  where  the  creek  falls 
into  the  Ohio  river,  there  is  a  bend  in  it  which  renders  it  im- 
practicable to  include  the  mouth  of  the  creek  in  the  survey; 
but,  with  the  exception  of  this  bend,  the  creek  is  included.  As 
it  is  imjHTacticable  to  include  the  mouth  of  this  creek  in  the 
survey,  it  is  insisted  by  the  complainants*  counsel,  that  this 
survey  of  the  entry  is  incorrectly  made ;  and 'that  the  court 
should  have  directed  it  to  be  made  by  running  at  right  angles 
from  the  base  line  for  quantity. 

In  support  of  this  position  several  authorities  have  been  cited. 
In  the  case  of  Preble  v.  Yanhoover,  2  Bibb,  120,  the  court  say, 
**  that  the  call  to  run  eastwardly  is  an  indefinite  expression, 
signifying  on  which  side  of  the  base  line  the  land  is  to  lie ;  and 
that  a  rectangular  figure  is  not  to  be  departed  from,  unless  the 
calls  of  the  entry  are  incompatible  with  that  figure.'' 

But  in  the  same  case  the  entry  called  to  include  an  im- 
provement, and  the  court  decided  that  the  length  of  the  given 
base  and  the  call  to  include  the  improvement  being  incompati- 
ble, the  former  must  yield,  so  far  as  necessary,  to  comply  with 
the  latter.  In  Har(Un,  208,  the  construction  of  an  entry  is 
given  by  the  court  of  appeals  of  Kentucky.  They  say  that  in 
the  construction  of  entries  it  is  difficult  to  lay  down  general 
rules,  that  will  not  necessarily  admit  of  many  exceptions. 
Each  case  must  frequently  depend  upon  its  own  peculiar  cir- 
cumstances; but  it  is  evident  that  every  entry  itself  must  be 
resorted  to  for  discovering  the  locator's  intention,  in  construing 
which,  the  whole  entry,  like  other  writings,  should  be  taken 
together.  ^^But  i^  from  a  fair  and  reasonable  exposition  of 
the  entry,  a  call  appears  to  have  been  made  through  mistake 
and  is  repugnant  to  the  locator's  intention,  it  ought  to  be  re- 
jected, the  court  say,  as  surplusage;  and. not  sufiered  to  vitiate 
the  whole  entry.  Therefore,  they  say,  the  object  called  for 
should  not  be  so  repugnant  as  to  be  incapable  of  misleading  a 
subsequent  inquirer  with  ordinary  caution."  **  It  should  be 
practicable  to  comply  with  the  call;  and,  in  general,  it  should 
be  a  tangible  object,  either^  natural  or  artificial,  not  a  mere 
ideal  one."  The  court  also  say,  that  a  certain  line  should  be 
run  south  west,  "  not  only  because  they  conceive  the  locator's 
intention  sufficiently  manifest,  but  because  they  esteem  it  a 
YoL,  YIL— 2  C 
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good  nile  that  the  liniBs  of  every  survey  should  be  as  nearly 
parallel  to  each  other,  and  as  nearly  at  right  angles,  as  the 
calls  of  the  entry  will  admit ;  and  when  not  controlled  by  such 
calls  as  evidently  show  the  locator's  intention  to  be  otherwise, 
the  court  will  give  its  calls  this  construction,  as  being  the  most 
reasonable,  and  the  least  subject  to  exception.'' 
•  These  views  contain  the  general  principles  which  have  been 
established  in  Kentucky,  and  by  which  entries  in  thai  state 
must  be  governed. 

It  will  be  observed,  that  in  giving  a  construction  to  an  entry 
the  intention  of  the  locator  is  to  be  chiefly  regarded,  the  same 
as  the  intention  of  the  parties  in  giving  a  construction  to  a  con- 
tract If  a  call  be  impracticable,  it  is  rejected  as  surplusage, 
on  tha  ground  that  it  was  made  through  mistake;  but  if  a 
call  be  made  for  a  natural  or  artificial  object,  it  shedl  always 
control  mere  course  and  distance.  Where  there  is  no  object 
called  for  to  control  a  rectangular  figure,  that  form  shall  be 
given  to  the  survey. 

These  principles  must  now  be  applied  to  the  call  for  the 
creek  in  Allen's  entry. 

It  is  objected  that  this  creek  is  not  called  by  any  particular 
name,  and  the  reason  no  doubt  was,  that,  at  the  time  Allen's 
entry  was  made,  no  name  had  been  given  to  it.  Nor  was  any 
name  given  to  the  creek  on  which  Patton's  entry  was  made. 
Subsequent  to  that  entry  it  was  called  Patton's  creek,  bom  the 
fact  of  hia  entry  having  been  made  on  its  bank. 

Barebone  creek  seems  to  be  a  stream  of  some  magnitude; 
and  it  does  not  appear  that  there  is  any  other  creek  which  an- 
swers the  call  in  Allen's  entry.  This  creek  is  a  natural  object, 
and  is  crossed  by  the  base  line  of  the  entry ;  and  could  any 
one  doubt  the  intention  of  the  locator,  under  such  circumstan- 
ces, to  include  the  land  on  both  sides  of  the  creek  by  his  call 
**  to  run  down  the  creek  on  both  sides  westwardly,  for  quan- 
tfty  1"  It  is  truCy  the  mouth  of  this  creek  is  not  included  in  the 
survey  which  was  directed  by  the  circuit  court,  but  the  mouth 
of  the  creek  is  not  called  for  specifically ;  and  it  does  not  ap- 
pear, but  that  if  the  exact  quantity  of  land  called  for  in  the 
entry  had  been  surveyed,  that  the  creek  would  have  passed 
through  the  whole  length  of  the  tract.    The  call  is  not  to  run 
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to  the  Ohio  river,  but  **  down  the  creek  on  both  sides  for  quan- 
tity." 

It  would  be  difficult  to  make  a  call  more  specific  than  this, 
or  one  which  would  be  less  likely  to  mislead  any  subsequent 
locator.  Is  the  fact  that  the  creek,  by  an  unusual  deviation 
from  its  general  course,  near  its  junction  with  the  Ohio^  passes 
out  of  the  boundaries  designated,  calculated  to  mislead  any 
one  1  Suppose  it  passed  out  of  the  limits  of  the  survey  five  or 
ten  poles  before  the  lines  closed;  would  this,  by  the  principles 
laid  down,  require  the  call  to  be  rejected?  Could  that  fact 
lead  any  one  into  error?  And  unless  such  a  deviation  would 
require  the  court  to  reject  the  call,  it  cannot  be  rejected  on  the 
ground  alleged.  The  creek,  by  the  survey  executed,  runs 
through  the  tract  about  seven-eighths  of  the  entire  length  of 
the  line,  and  the  extraordinary  bend  which  carries  it  out  of  the 
survey,  cannot  vitiate  the  call  or  render  it  substantially  repug- 
nant 

The  question  which  arises  out  of  these  facts  is,  whether  this 
call  shall  not  control  the  survey,  so  as  substantially  to  conform 
to  it  The  call  to  run  westwardly,  having  nothing  else  to 
control  it,  would,  according  to  the  established  rule  of  construc- 
tion, require  the  lines  to  oe  run  at  right  angles  from  the  base. 
But  the  court  are  clearly  of  opinion,  that  the  call  to  run  down 
the  creek  on  both  sides  for  quantity,  must  control  the  survey ; 
and  that  the  construction  given  to  the  entry  by  the  circuit 
court  was  correct. 

This  line  of  Allen's  entry  being  established,  it  forms  the 
lower  boundary  of  Yoss's  survey ;  and  it  remains  only  to  say 
that,  agreeably  to  the  calls  of  his  entry,  the  survey  must  be 
extended  up  the  river  and  along  Roberts's  line,  so  as  to  include 
eight  thousand  five  hundred  acres.  The  survey  cannot  be 
extended  beyond  this  limit,  so  as  to  interfere  with  valid  entries 
which  were  made  before  the  original  survey  of  Voss.  This 
*was  the  construction  given  to  the  rights  of  the  complainants 
under  their  entry  and  survey,  and  this  court  sustain  that  con- 
struction. 

The  decree  of  the  circuit  court  must  be  affirmed,  with  costs. 
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William  Yeaton  and  others,  appellants  v.  David  Lenox 
and  others. 


Motion  to  dismiis  an  appoai.  A  decree  wm  pronounced  by  the  diitriet 
court  of  the  United  States  for  the  dlBtrict  of  Alexandria,  in  December 
1839,  from  which  the  defendants  appealed,  bat  did  not  bring  up  the 
record.  At  January  term  1833,  the  appellees,  in  pursuance  of  the  rule 
of  court,  brought  up  the  record  and  filed  it  { and  on  motion  of  their  coun- 
sel, the  appeal  was  dismissed.  On  the  9th  of  March  1833,  a  cltMion  was 
ngned  by  the  chief  justice  of  the  court  for  the  district  of  Columbia,  citing 
the  plaintifTs  in  the  original  action  to  appear  before  the  supreme  cour^ 
ikm  in  sestMfs,  and  show  cause  why  the  decree  of  the  circuit  court  should 
not  be  corrected.  A  copy  f^  the  record  was  returned  with  the  citation,' 
*' executed"  and  filed  with  tne  clerk.  By  the  court.  The  Kcord  is 
brouglit  up  irregulariy,  and  the  cause  must  be  dismissed. 

The  act  of  March  1803,  which  gives  the  appeal  from  decrees  in  chancery, 
subjects  it  to  the  rules  and  regulations  which  goTcm  writs  of  error. 
Under  this  act  it  has  been  always  held  that  an  appeal  may  be  prayed  m 
court  wnen  the  decree  is  pronounced.  Biit  if  the  appeal  be  prayed  after 
the  court  has  risen,  the  jMrty  must  proceed  in  the  same  manner  as  had 
been  previously  directed  in  writs  of  error. 

The  jufUcial  act  directs  that  a  writ  of  error  must  be  allowed  by  a  judge,  and 
that  a  citation  shall  be  returned  with  the  record  i  the  adverse  party  to  hare 
at  least  twenty  days  notice.  This  notice,  the  court  understands^  is  twen^ 
days  before  the  retiim  day  of  the  writ 

APPEAL  from  the  circuit  court  of  the  United  States  for  the 
county  of  Alexandria,  in  the  district  of  Columbia. 

Mr  Coxe,  for  the  appellees,  moved  to  dismiss  this  appeal ;  an 
appeal  in  the  same  having  been  dismissed  at  January  term  1832, 
and  this  appeal  not  having  been  taken  and  filed  according  to 
the  provisions  of  the  judicial  act  and  the  rules  of  this  court 

Mr  Neale,  contra,  who  cited  the  following  cases:  Reily  v. 
Lamar  et  al.  2  Cranch,  844,  1  Cond.  Rep.  419;  Wood  v.  Lide, 
4  Cranch,  180,  2  Cond.  Rep.  76;  San  Pedro  v.  Valverde,  2 
Wheat.  132 ;  Johnson  v.  Johnson'^  Administrators,  2  Mun.  304. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 
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In  this  case  a  decree  was  pronounced  by  the  court  of  the 
United  States  for  the  county  of  Alexandria  in  December  1829, 
from  which  the  defendants  in  that  com  t  appealed,  but  did  not 
bring  up  the  record.  At  January  term  18S2,  the  appellees,  in 
pursuance  of  a  rule  of  this  court,  brought  in  the  record,  filed  it, 
and  moved  that  the  suit  should  be  dismissed.  The  court 
ordered  a  dismission.  On  the  9th  day  of  March  1832,  a  cita- 
tion was  signed  by  the  chief  justice  of  the  court  for  the  district 
of  Columbia,  citing  the  jdaintiflEs  in  the  original  action  to  appear 
before  the  supreme  court,  then  in  session,  and  show  cause  why^ 
the  decree  of  the  circuit  court  should  not  be  corrected. 

A  copy  of  the  record  was  returned  with  this  citation  ''exe- 
cuted," and  filed  with  the  clerk.  The  appellees  move  to  dismiss 
the  suit  because  the  record  has  been  irregularly  brought  up. 

The  act  of  March  180S,  which  gives  the  appeal  firom  de- 
crees in  chancery,  subjects  it  to  the  rules  and  regulations 
which  govern  writs  of  error.  Under  this  act  it  has  been  always 
held  that  a  decree  majr  be  prayed  in  court  when  the  decree  is 
pronounced;  but  if  the  appeal  be  prayed  after  the  court  has 
risen,  the  party  must  proci^  in  the  same  maimer  as  had  been 
previously  directed  in  writs  of  error. 

The  judicial  act  directs  that  a  writ  of  enor  must  be  allowed 
by  a  judge,  and  that  a  citation  shall  be  returned  with  the 
record;  the  adverse  party  having  at  least  twenty  days  notice. 
This  notice,  we  understand,  is  twenty  days  before  the  return 
day  of  the  writ  of  error. 

In  this  case  the  appeal 'is  not  allowed  by  the  judge,  and  the 
citation  is  to  appear  before  the  court  thon  sitting.  The  record 
is  brought  up  irregularly,  and  the  cause  must  be  dismissed. 


On  consideration  of  the  rule. granted  in  this  cause,  and  of 
the  arguments  of  counsel,  as  well  for  the  iqqpellants  as  for  the 
appellees^  thereupon  had,  after  mature  deliberation,  it  is  the 
opinion  of  this  court  that  the  record  is  brought  up  inegulariy, 
and  that  this  appeal  should  be  dismissed:  whereupon,  it  is 
ordered  and  decreed  by  this  court,  that  the  appeal  be,  and  the 
same  is  here1>y  dismissed  with  costs. 
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Bernardo  Sampetre AC  and  Joseph  Stewart,  appellants 
V.  The  United  States,  appellees, 

Conttniction  of  the  ftct  of  congrcss  paased  the  5th  of  May  1830,  entitled 
"  ui  act  for  the  ftirther  eztenoing  the  powen  of  the  judges  of  the  fupe- 
riop  court  of  the  territory  of  ArkanMS,  under  the  act  of  the  36th  May 
1834,  and  for  other  purposes."  - 
Under  the  prorinons  of  an  act  of  congress  peased  on  the  96th  May  1834, 
proceedings  were  instituted  in  the  superior  coi^l  of  the  territory  of  Ar- 
kansas, by  which  a  confirmation  was  claimed  of  a  grant  of  Und  alleged  to 
hare  been  made  to  the  petitioneri  Sampeyreac,  by  the  Spanish  gorem- 
ment,  prior  to  the  cession  of  Louisiana  to  the  United  States  by  the  treaty 
of  April  3d»  1 803.  This  claim  was  opposed  by  the  district  attorney  of  the 
United  States  s  and  the  court,  after  hearing  eridence,  decreed  that  the 
petitioner  recover  the  land  horn  the  United  States.  Afterwards^  the  dis- 
trict attorney  of  the  United  States,  proceeding  on  the  authoriQr  of  the  act 
of  8th  May  1830,  filed  a  bill  of  review,  founded  on  the  allegadon  that  the 
original  decree  was  obtained  by  fraud  and  surprise,  that  the  documentt 
produced  in  support  of  the  claim  of  Sampeyreac  were  forged,  and  that 
the  witnesses  who  had  been  examined  to  sustain  the  same  were  peijured. 
At  a  subsequent  term  Stewart  was  allowed  to  become  a  defendant  to  the 
bill  of  review,  and  filed  an  answer,  in  which  the  fraud  and  foigery  are 
denied,  and  in  which  he  asserts  that  if  the  same  were  commhted*  he  is 
ignorant  thereof,  and  asserts  that  he  is  a  bona  fide  purchaser  of  the  land 
for  a  valuable  consideration,  from  one  John  J.  Bowie,  who  conv^ed  to 
him  ^e  claim  of  Sampeyreac  by  deed,  dated  about  the  33d  October 
1838.  On  a  final  hearing,  the  court  being  satisfied  of  the  foigeiy,  per- 
jury and  frauds  reversed  the  original  decree.  Held,  that  these  proceed- 
ings were  legal,  and  were  authorized  by  the  act  of  the  5th  of  May  1830. 

Almost  every  law  )>roviding  a  new  remedy,  afTects  and  operates  upon  causes 
of  action  ensting  at  the  time  the  law  is  passed.  The  kw  of  1830  is  in  no 
respect  the  exercise  of  judicial  powers  { it  only  organizes  a  tribunal  with 
the  powers  to  entertain  judicial  proceedings.  The  act,  m  terms,  applies 
to  biHs  filed,  or  to  be  filed.  Such  retrospective  effect  is  no  onnsual  coarse 
in  laws  providing  new  remedies. 

The  act  of  1830  does  not  require  that  all  the  tedinieal  rules  in  the  oidinarf 
courpe  of  chancery  proceedings  on  a  bill  of  review  shall  be  pursued  in 
proceedings  instituted  under  the -law. 

In  the  case  of  Polk's  Lessee  v.  Wendell,  5  Wheat  308,  it  is  said  by  this 
court,  that,  on  general  principles,  it  is  incontestable  that  a  grantee  can 
convey  no  more  than  he  possesses.  Hence,  those  who  come  in  under  a 
i^oid  grant,  can  acquire  nothing. 


<"\ 


Digitized  by  VjOOQIC 


JANUARY  TERM  1883.  223 

[Sampeyreac  tod  Stewart  y.  The  United  States.] 
APPEAL  from  the  supreme  court  of  Arkansas. 

The  appellant,  Sampeyreac,  under  the  act  of  congress  of  the 
26th  of  May  1824,  entitled  **an  act  enabling  the  claimants 
to  lands  within  the  limits  of  the  state  of  Missouri,  and  territory 
of  Arkansas,  to  institute  proceedings  to  try  the  validity  of  their 
claims,"  exhibited  the  biU  against  the  United  States,  which 
was  filed  in  the  clerk's  office  of  the  superior  court,  in  the^  terri- 
tory of  Arkansas,  in  chancery  sitting,  on  the  2l8t  day  of  No- 
vember 1827,  stating  that,  being  an  inhabitant  of  Louisiana, 
he  did,  on  the  6th  day  of  October  1789,  address  a  letter  to  the 
governor  of  the  then  Spanish  province  of  Louisiana,  asking  for 
ten  arpens  of  land  in  front,  with  the  usual  depth,  on  Straw- 
beiry  river,  within  the  district  of  Arkansas,  to  be  granted  to 
him  in  full  property;  and  that  the  said  governor  did,  on  the 
11th  day  of  October  1789/ make  an  order  of  survey  upon  said 
petition,  which  the  appellant  alleges  is  such  a  claim  as  might 
have  been  perfected  into  a  complete  title,  under  and  in  con- 
formity to  the  laws,  usages  and  customs  of  the  government  of 
Spain,  under  which  the  same  originated,  had  not  the  sovereign- 
ty of  the  country  been  transferred  to  the  United  States;  and  is 
therefore  provided  for  by  the  treaty  between  the  United  States 
and  the  French  republic,  made  the  30th  April  1803.  The  bill 
prays  that  this  claim  may  be  oonfirmed,  according  to  the  pro- 
visions of  the  act  of  congress  before  mentioned.  Upon  this 
petition  the  clerk  of  the  court  issued  a  subpoena  against  the 
district  attorney  oif  the  United  States,  which  was  executed  on 
the  24th  of  November  1827.  To  this  bill  the  district  attorney 
of  the  United  States  filed  an  answer  at  the  December  term  of 
said  court  1827,  denying,  generally,  the  fruits  and  allegations 
in  said  bill,  and  alleging  that  Sampeyreac  was  a  fictitious  per- 
son, or  was  a  foreigner,  and  then  dead.  On  the  19th  day  of 
December  1827,  the  district  attorney  of  the  United  States 
moved  to  postpone  the  final  adjudication  of  the  case  until  the 
fdlowing  term,  for  the  following  reasons. 

1.  The  petition  and  subpoena  in  this  case  were  served  on  the 
United'  States  within  one  month  of  the  present  term  of  this 
court,  but  more  than  fifteen  days  allowed  by  law;  and  in  con- 
sequence of  this  short  notice,  the  United  States  attorney  has 
not  answered  this  bill  until  the  present  term. 
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2.  Has  not  had  a  sufficient  length  of  time  to  take  counter 
depositions,  if  counter  evidence  does  exist. 

3.  There  are  many  more  cases  pending  in  this  court  on  the 
same  principles,  and  similarly  situated  in  all  respects;  and  the 
attorney  for  the  United  States  asks  this  continuance  for  the 
purpose  of  procuring  such  evidence  as  may  exist  on  the  part  of 
the  government 

The  court  proceeded  to  hear  the  cause ;  and,  upon  the  de- 
position of  one  John  Heberard,  entered  on  that  day  a  decree 
against  the  United  States,  in  &VQur  of  said  Sampeyreac^  for 
four  hundred  arpens  of  land 

.  On  the  14th  day  of  February  1828^  a  deed  purporting  to  ht 
a  decree  executed  by  Sampeyreac,  transferring  his  claim  to 
the.  clerk's  certificate  of  the  existence  of  this  decree,  and  of  all 
,his  right,  title  and  interest  in  said  decree,  to  John  J.  Bowie, 
was  proved  and  admitted  to  record  on  the  22d  day  of  October 
1828,  in  the  office  of  the  circuit  court  of  Hempstead  county, 
in  the  territory  of  Arkansas,  and  which  title  was  transferred 
by  Bowie  to  Joseph  Stewart  in  December  1828 ;  by  virtue  of 
which  transfer  the  said  Stewart  filed  with  the  register  of  the 
land  office  at  Little  Bock,  an  application  for  the  N.  E.  17, 11 
S.  26  W.  and  E.  i  S.  E.  17, 11  S.  26  W.  and  W.  «  N.  E.  18> 
1 1  S.  27  W.  and  which  applicetion  was  admittefi  by  the  re- 
gister on  the  13th  of  December  1828. 

At  the  April  term  1830  of  the  court,  the  United  States  at- 
torney, upoi^  leave  granted,  filed  a  bill  charging  that  the 
decree  entered  by  the  court  at  the  December  term  1827,  in  the 
case  of  Sampeyreac,  was  obtained  by  fraud  and  surprise,  and 
alleging  that  the  court  erred  in  proceeding  to  the  trial  of  said 
cause,  at  the  said  December  term,  without  having  set  said 
▼Ause  for  hearing,  and  without  afibrding  the  United  States 
time  to  prove  the  injustice  of  the  claim.  The  bill  charges  that 
the  original  petition  to  governor  Mero,  and  the  order  of  survey 
are  forgeries;  which  fact  has  come  to  the  knowledge  of  the 
attorney  since  the  decree  wais  made;  that  Sampeyreac  is  a 
fictitious  person ;  or,  if  he  ever  did  exist,  is  dead;  thiLt  Hebe- 
rard  and  the  other  witnesses  committed  perjury  in  this  case ; 
and  that  the  petition  and  order  of  survey  were  made  since 
1789 ;  and  that  record  evidence  has  been  discovered  since  the 
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decree,  which  wiU  be  produced  upon  the  hearing  to  prove  the 
forgery. 

Sampeyreac  was  proceeded  against  as  an  absent  defendant, 
after  the  Return  of  the  subpoena,  that  *^  he  was  not  to  be  (bund 
in  the  territory  of  Arkansas ;"  and  a  decree  pro  confesso  was 
entered,  as  to  him,  on  the  28th  day  of  October  1830.  Before 
this  decree  was  entered,  Joseph  Btewart  was  permitted  to  file 
his  answer  and  was  made  a  defendant  in  thi^  ca^e,  which  was 
excepted  to  on  the  part  of  the  United  States,  and  a  bill  of  ex- 
ceptimis  was  signed  by  the  court  on  the  28th  October  1830. 

It  Was  not  charged  or  contended  that  Stewart  purchased 
with  a  knowledge  of  the  forgery,  either  of  the  original  grant, 
or  of  the  transfer  from  Sampeyreac  to  Bowie. 

The  final  decree,  reversing  and  annulling  the  decree  entered 
in  fevour  of  Sampeyreac  at  December  term  1827,  was  deliver- 
ed by  the  court  February  7th,  1831. 

From  this  decree  this  appeal  was  taken  by  Joseph  Stewart, 
for  himself  and  Sampeyreac. 

The  case  was  argued  by  Mr  Prentiss  and  Mr  White,  for  the 
appellants ;  and  by  Mr  Fulton  and  Mr  Taney,  the  attorney- 
general,  for  the  United  States. 

For  the  appellants,  the  following  points  were  stated  for  the 
consideration  of  the  court 

1 .  That,  by  the  provisions  of  the  act  of  1824,  and  of  the  act 
continuing  it,  the  decree  of  confirmatioi?,  rendered  m  Decem- 
ber term  1827,  became  final  after  the  lapse  of  one  whole  year 
from  its  date,  without  an  appeal  being  taken  therefrom. 

2.  That  a  bill  of  review  cannot  be  prosecuted  after  tha  time 
for  allowing  an  appeal  has  expired. 

3.  Xhat,  if  the  foregoing  proposition  is  not  universally  true, 
it  so  fs  to  a  bill  of  review  for  errors  apparent,  and  as  to  which 
the  |iarty  could  have  availed  himRclf  by  an  appeal. 

4.  If  a  bill  of  review  can  be  prosecuted  for  any  cauise,  after 
thf^  time  for  an  appeal  has  expired,  it  cannot  be  for  causes 
k*iown  to  the  party  e.t  the  time  of  rendering,  the  decree  com- 
plained of. 

5.  The  reftisal  of  the  court  to  continue  the  cause  at  Decem- 
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ber  term  1827,  was  not  an  error  re-examinable  on  appeal ;  or, 
if  go,  was  an  error  apparent,  which  could  have  been  corrected 
on  an  appeal,  if  taken  within  the  year  allowed  for  an  appeal ; 
and,  therefore,  not  by  a  bill  of  review,  after  the  expiration  of 
the  tune  allowed  for  an  appeal. 

6.  The  substantial  ground  in  difference  between  the  United 
States  and  Sainpeyreac,  supposing  there  was  such  a  person  in 
being,  was,  that  the  order  of  survey  was  or  was  not  a  genuine 
one — ^was  or  was  not  a  forgery.  This  was  the  whole  ground  of 
difference ;  and  both  this  fact  and  the  question  whether  Sam* 
peyreac  was  a  real  inhabitant  of  Louisiana,  capable  of  taking 
or  had  assigned  his  claim,  were  all  put  directly  in  issue  on  the 
original  trial. 

7.  After  the  decree  rendered  in  the  first  case,  a  bill  of  review 
cannot  be  maintained,  on  after  discovered  testimony  which 
could  have  been  used  under  the  issue  joined,  unless  such  after 
discovered  evidence  be  evidence  of  record 

8.  Although  the  bill  of  review  suggests  the  discovery  of  such 
record  evidence,  none  such  is  produced  on  the  bill  of  review ; 
the  only  evidence  being  that  of  witnesses  and  the  title  papers 
in  the  other  cases  then  depending,  all  of  which  were  known, 
and,  if  proper  evidence,  could  have  been  used  on  the  first  trial. 

9.  All  that  is  alleged  in  the  bill  of  review,  concerning  the 
appearance  of  the  papers  themselves,  and  other  facts  to  show 
they  were  post  dated,  appeared  on  the  first  trial. 

10.  The  time  of  discovery  of  the  new  evidence  is  not  stated, 
nor  does  it  appear ;  and  it  is  contended  that,  if  such  be  evi- 
dence, discovered  after  trial,  as  will  sustain  a  bill  of  review, 
the  bill  must,  at  least,  appear  to  have  been  filed  within  one 
year  from  the  time  of  such  discovery. 

11.  If  the  refusal  to  continue  the  cause  at  December  term, 
was  a  matter  which  could  be  alleged  on  a  bill  of  review,  or 
considered  on  an  appeal,  there  was  no  error  in  that  refusal,  as 
the  law  only  required  fifteen  days  between  the  service  and 
return  of  the  subpcena,  whereas  twenty-eight  days  intervened, 
and  required  a  trial  to  be  had  at  the  first  term,  unless  good 
cause  should  be  shown  for  a  continuance ;  and  it  is  contended 
that,  as  the  cases  were  all  treated  as  similar,  and  it  was  not 
alleged  that  there  had  not  been  time  to  file  answers ;  and  as 
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the  United  Stiites  attorney  admitted  the  credibility  of  the 
claimant's  witness,  and  stated  that  he  knew  of  no  testimony 
which  could  impeach  the  genuineness  of  the  claim,  he  showed 
no  cause  of  cpntinoance,  imless  he  could  show  it  in  the  impro- 
vident provisions  of  the  act  of  congress  under  which  he  was 
acting. 

12.  The  defendant  Stewart  is  an  innocent  purchaser,  and  is 
entitled  to  protection,  whether  the  original  claim  was  a  forged 
one  or  not  That  Sampeyreac,  after  the  decree  confirming  his 
claim,  conveyed  his  right  to  Bowie,  appears  from  his  recorded 
deed  read  in  evidence  by  consent ;  and,  although  they  insisted 
that  that  deed  was  a  forgery^  no  evidence  of  any  kind  was 
taken  to  support  that  objection.  That  Stewart  was  an  inno- 
cent purchaser,  in  November  or  December  1828,  is  admitted 
in  the  fullest  terms.     **^furduuer  by  deed,  amdin^oodfaUh.^ 

IS.  It  appears  that,  being  such  purchaser  in  good  faith, 
Stewart  made  entry  of  the  claim  on  the  13th  December  1828, 
according  to  the  provisions  of  the  act  of  1824.  The  time  fc»r 
taking  an  appeal,  or  for  prosecuting  a  bill. of  review  for  errora 
ai^iarent,  ex^red  the  19di  December  1828»  one  year  after  the 
decree :  and  it  will  be  insisted  that  Stewart  had,  under  his  en- 
try, and  the  operation  of  the  act  of  1824,  an  inchoate  legal 
tide ;  nay,-more,  a  legal  title  in  fiict,  of  which  an  aftef  ac- 
quired patent  would  only  operate  as  the  evidence. 

14.  It  was  farther  contended,  that,  when  Stewart  made  bis 
entry,  he  had  done  all  that  he  could^  or  was  bound  to  do.  It 
was  the  duty  of  the  ministerial  ofllcerB  of  government  to  make 
out  his  grant 

Before  the  counsel  for  the  appellants,  proceeded  to  argue  the 
:a8e»  they  admitted  that  the  grant  under  which  Sampeyreac 
claimed  Uie  land  was  a  forgery ;  that  the  deed  from  him  to 
Bowie  was  a  forgery;  and  that  the  witnesses  who  were  examined 
to  suppcHt  the  grant  had  sworn  falsely. 

Mr  Prentiss^  for  the  appellants,  contended,  that  the  act  of 
1824  did  not  give  the  superior  court  of  Arkansas  any  jurisdic- 
tion or  authority  to  entertain  a  bill  of  review.  This  is  a  con- 
clusion warranted  by  the  object  of  the  law,  and  a  ftdr  con- 
struction of  ito  terms. 
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The  object  of  that  law  was  to  furnish  the  means  of  a  speedy 
and  final  adjudication  upon  the  Spanish  and  French  land 
claims  in  Arkansas  and  Missouri.  To  accomplish  this,  a  spe- 
cial jurisdiction  was  given  to  the  superior  coiirt,  limited  to  the 
particular  cases  which  were  to  be  adjudicated  by  it ;  and  limi- 
ted as  to  the  time  in  which  it  was  to  act  upon  them.  The 
court,  having  been  created  by  the  act,  had  no  other  powers 
than  those  it  derived  from  its  provisions.  6  Peters,  487.  Its 
qpecial  jurisdiction  does  not  mingle  with,  nor  was  it  in  any  man- 
ner increased  by  the  general  chancery  jurisdiction  which  it 
possesses. 

The  power  therefore  to  entertain  a  bill  of  review  in  the  case 
before  the  court,  caimot  be  deduced  from  the  general  powers  of 
the  court,  as  a  court  of  chancery;  but  if  it  exists  at  all,  it  is  to 
be  sought  for  only  in  the  act,  and  the  act  no  where  exi^essly 
gives  it  The  court  had  authority  to  try  titles  simply ;  to  di- 
rect issues  of  fru^t ;  ,all  elf  which  were  useless  if  it  had  general 
chancery  jurisdiction.  It  was,  by  the  fifth  section,  to  decide 
on  claims  exhibited  within  two  years;  and  its  decision  was  to 
be  given  in  three  yearsL  The  allowance  of  an  appeal  was  in- 
tended as  a  substitutQf  for  a  bill  of  review ;  and  an  appeal  is 
the  only  mode  by  which  the  sentences  of  the  court  could  be 
re-examined. 

Another  argument  against  the  power  of  the  court  to  enter- 
tain a  bill  of  review,  may  be  drawn  from  the  provision  which 
exempts  the  distri9t  attorney  from  the  obligation  to  make  oath 
to  the  answer  he  may  file  to  the  petition  of  a  land  claimant. 
If  a  bill  of  review  was  intended  to  be  allowed,  would  not  a 
similar  provision  have  been  made  in  reference  to  it  1  A  bill  of 
review,  according  to  chancery  rules,  must  be  sworn  to. 

The  proceeding  in  this  case  vas  not  under  the  act  of  1880. 
The  bill  was  filed  in  April  1830,  and  the  act  did  not  pass  until 
the  10th  of  May  following. 

But  the  act  could  not  operate  retrospectively,  as  it  would  be 
unconstitutional.  Could  it  so  operate,  it  would  divest  private 
rights  acquired  in  good  faith,  and  under  the  sanction  of  a  solemn 
and  final  decree  of  the  superior  court  of  Arkansas,  in  a  matter 
fully  within  its  cognizance.  By  such  an  operation  the  law  was 
not  remedial,  but  was  an  extinguishment  of  a  right.  This  is 
contrary  to  the  fifth  amendment  of  the  constitution,  by  which 
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private  proj^rty  is  protected  The  private  property  of  Stewart 
was,  by  this  act,  tiJcen  away  and  given  to  the  United  States. 
The  act  of  May  1830,  was  the  exercise  of  a  judicial  power, 
and  i'«  is  no  answer  to  this  objection,  that  the  execution  of  its 
provisions  is  given  to  a  court.  The  legislature  of  the  union 
cannot  use  such  a  power.  The  law  violated  the  contract  be- 
tween the  United  States  and  the  claimant ;  a  contract  entered 
into  under  the  prior  law,  and  consummated  by  the  decision  of 
the  court :  and  it  was  equally  in  opposition  to  the  [Mrinciples  of 
natural  justice  as  it  is  to  the  constitutional  declaration.    Cited, 

1  Aiken,  315;  2  Aiken,  284;  3  Greenleaf,  326;  2  Greenlea^ 
287;  11  Mass.  386,  394,  399;  2  Peters,  657;  6  Cranch,  87, 

2  Cond.  Rep.  308;  7  John.  477. 

The  proceedings  on  the  part  of  the  United  States  are  not 
correct,  according  to  the  chancery  [uractice,  if  the  court  had  the 
power  to  entertain  them. 

A  bill  of  review  can  be  maintained  in  only  two  cases.  1. 
Where  error  is  apparent  on  the  record.  2.  Where  there  is  40me 
new  matter,  which  has  become  known  subsequent  to  the'  de- 
cree, which  is  to  be  brought  into  re-examination. 

The  only  error,  if  any,  in  the  record,  was  refusing  a  continu- 
ance. This  is  not  the  subject  of  revision.  The  Umitation  of  a 
bill  of  review  is  the  same  as  a  limitation  of  an  appeal;,  which 
in  this  case,  uniler  the  law  of  1824,  was  one  year. 

There  was  no  new  matter  to  authorize  the  bill  of  review. 
The  rule  is,  that  the  new  matter  must  be  unknown;  and  could 
not,  with  ordinary  diligence,  have  been  known :  and  the  same 
must  be  net  out  in  the  bill.  Hind's  Pract.  56,  57,  60;  Free- 
man's  Ch.  Rep.  80,  177;  16  Vesey,  350;  2  John.  Chan.  488; 

3  John.  Chan.  124;  Hardin's  Reports,  342;  1  Hopk.  Ch.  Rep. 
102. 

The  only  new  matter  coming  at  all  within  the  rule  was  the 
forgery  of  the  grant  and  order  of  survey  ;  but  the  bill  of  review 
alleges  that  all  these  facts  appear  in  the  original  bill,  and  so 
of  course  were  not  new.  The  general  allegation  that  there 
is  new  evidence,  is  not  sufficient :  the  evidence  should  have 
been  stated.  The  forgery  of  these  papers  was  put  in  issue  in 
the  original  bill  and  answer ;  and  the  question  upon  them  was 
judicially  closed  by  the  original  decree. 
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Joseph  Stewart  is  an  iimoceiit  purchaser.  He  holds  the 
land  under  the  decree  of  confirmation,  and  not  under  a  patent 
His  purchase  was  made  in  good  faith,  and  he  should  not  be 
disturbed ;  however  fraudulent  the  acts  of  those  who  presented 
the  claim  for  confirmation.  He  could  know  nothing  but  the 
recorded  acts  of  the  court  of  Arkansas,  jHroceeding  under  and 
according  to  the  provisions  of  the  laws  of  congress  in  a  matter 
specially  entrusted  to  that  court.  As  the  United  States  ought 
not  to  seek  from  him  the  restoration  of  the  property  taken  from 
them  by  the  frauds  of  those  to  whom  he  as  well  as  the  govern-^ 
ment  was  a  stranger;  so  this  court  should  not  sanction  such  a 
claim. 

Mr  Fulton,  for  the  United  States. 

The  superior  court  of  Arkansas  had  jurisdiction  of  the  case 
under  the  act  of  1824,  that  act  having  given  to  the  court  chan- 
cery as  well  as  common  law  powers.  It  proceeded  in  this  case 
according  to  the  rules  of  a  court  of  chancery. 

By  the  treaty  with  France  of  1803,  the  United  States  were 
bound  to  protect  and  confirm  private  land  claims;  and  for  this 
purpose  full  powers  were  given  to  the  court  in  Arkansas.  The 
titles  of  the  claimants  were  in  a  language  foreign  to  the  judges 
of  the  court:  the  witnesses  to  sustain  them  were  unknown  to 
the  tribunal,  and  the  whole  effort  of  able  counsel  was  given  to 
establish  them.  If,  in  such  cases,  the  courts  and  the  land  pfil- 
cers  of  the  government  were  imposed  upon,  it  was  not  extra-* 
ordinary. 

An  examination  of  the  law  of  1828,  with  reference  to  Uie 
act  of  1824,  will  result  in  the  conviction,  that  no  limitation 
upon  the  powers  of  the  court  was  intended,  other  than  as  to 
the  time  of  filing  new  claims  and  petitions.  Having  general 
chancery  powers  in  all  the  cases  which  came  before  the  court, 
it  could  proceed  at  any  time  in  those  cases,  according  to  the 
principles  and  practice  of  courts  of  chancery. 

But  if  any  doubt  can  be  raised  upon  the  act  of  1828,  the 
provisions  of  the  act  of  1830  relieve  the  case  from  every  em- 
barrassment.  By  that  act  frill  powers  are  expressly  given  to 
proceed,  as  was  done  in  the  case  before  the  court ;  and  the  only 
question  to  be  decided,  in  order  to  raaintaui  the  decree  of  the 
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couit  below  is,  whether  the  act  was  constitutionaL    To  show 
the  constitutionality  of  the  law^  Calder  v.  Bull,  3  Dall.  886, 
was  cited;  and  upon  the  powers  of  congress  over  the  territories 
of  the  United  States,  1  Kent's  Com.  360,  was  referred  to. 

There  are  errors  on  the  face  of  the  decree  in  the  original 
proceedings. 

The  decree  was  entered  only  twenty-five  days  after  the  hQl 
was  filed,  and  against  the  strong  resistance  of  the  district  attor- 
ney ;  who  asked  for  time  to  obtain  testimony  by  which  the 
alleged  fiuuds  and  forgeries  might  have  been  discovered.  This 
furnished  a  sufilcient  ground  for  a  continuance ;  and  its  refusal 
violated  the  rules  of  proceeding  established  by  tf^e  court 

There  were  one  hundred  and  thirty  cases  of  the  same  de- 
scription, and  which  were  adjudged  at  the  same  time;  and  in 
none  of  them  are  the  laws  or  ordinances  of  Spain,  upon  which 
the  titles  rested,  set  out  in  the  decree  of  the  court. 

Fraud  is  laid  as  the  ground  of  the  bill  of  review,  and  this  is 
a  sufficient  ground  for  the  proceeding.  When  the  court  has 
been  grossly  and  evidently  imposed  upon,  it  must  necessarily 
have  a  power  to  revise  its  decree,  and  correct  the  errors  into 
which  it  has  been  drawn  by  the  deceit  and  falsehood  of  a 
party  who  has  abused  its  powers  to  obtain  the  benefit  of  his 
artifices  and  forgeries. 

Nor  can  the  appellant,  Stewart,  claim  any  thing  under  the 
decree  in  the  original  proceeding  as  an  innocent  purchaci^r. 
The  act  of  congress  did  not  authorize  the  transfer  of  any  right 
acquired  under  the  decree.  He  appears  claiming  only  an 
equitable  title,  as  he  can  have  no  legal  title. 

Those  who  claim  under  a  void  gi'ant,  can  acquire  no  right. 
Stewart  having  been  altogether  unconnected  with  die  decree, 
can  claim  under  it  no  more  than  Sampeyreac,  and  Sampejnreac 
could  not  get  a  patent  for  the  land.  Cited,  1  Harrison's  Cha^ 
452,  140,  146;  3  Wilson,  111;  2  Mad.  Chan.  409;  1  Mad. 
Chan.  237;  1  Johns.  Chan.  482;  1  Peters,  517,  542. 

The  attorney-general  contended,  that  the  case  was  not 
within  the  treaty  with  France,  and  was  not  within  the  cog- 
nizance of  the  court  of  Arkansas.    There  was  no  claim  exist* 
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ing  under  a  grant,  no  title  whatever  was  in  the  poaMsrion  of 
the  party  to  the  proceeding;  all  the  papers  were  forged,  and 
all  the  witnesses  who  swore  to  the  verity  of  the  papers  were 
perjured.    These  facts  are  admitted 

Thus  the  act  of  congress,  having  given  to  the  court  authority 
to  confirm  grants  which  had  issued,  and  to  proceed  in  the  in- 
vestigation of  titles  set  up  under  such  grants,  whatever  may 
have  been  done  by  the  court  under  mistake,  or  fi:om  the  frauds 
of  those  for  whom  the  law  was  not  made;  could  give  no  title 
to  any  Iscnd  against  the  right  of  the  United  States.  The  court 
had  no  jurisdiction  in  such  a  case.  Stewart  claimed  under 
Bowie,  and  it  is  admited  that  Bowie's  title  was  a  forgery.  If 
Sampeyreac  was  a  real  person,  th^  title  is  yet  in  him. 

It  is  said  the  first  decree  is  final  and  conclusive;  that  the 
powers  of  the  court  of  Arkansas  had  expired,  and  no  bill  of 
review  would  lie  there ;  and  that  congress  could  not  pass  a  law 
authorizing  a  hill  of  review. 

The  act  of  1828  continues  the  court  as  it  was  before,  and 
also  enlarges  the  time  for  filing  claims.  This  act  could  not  be 
considered  as  creating  a  new  special  jurisdiction.  It  was  in- 
tended to  continue  the  court  with  all  its  powers;  and  it  could 
of  course  entertain  a  bill  of  review,  under  the  general  powers 
of  a  court  of  chancery. 

But  if  the  court,  under  the  act  of  1824,  had  no  such  power, 
yet,  as  the  United  States  had  a  right  to  the  land,  which  could 
not  be  taken  away  by  admitted  forgeries,  and  congress  could 
give  a  remedy  for  the  injury  sustained  for  such  frauds ;  the  act 
of  18S0  is  without  objection.  That  a  government  has  such 
powers,  has  been  decided  at  this  term  in  the  case  of  Livingston's 
Lessee  v.  Moore  et  al.  The  case  before  the  court,  in  this  view 
of  it,  is,  that  there  was  an  admitted  forgery,  and  the  act  of 
1830  established  a  court  for  the  trial  of  that  question. 

The  next  inquiry  is,  whether  the  court  pursued  the  remedy 
the  law  authorized. 

The  act  of  1830  gives  the  review  generally,  and  without 
restricting  it  to  the  technical  rules  of  a  bill  of  review  in  chan- 
cery. Congress  might  prescribe  any  form  of  remedy.  The 
review  is  given  on  the  suggestion  of  forgery.    The  review  is 
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giveiii  not  technically,  but  as  a  rehearing  or  revision  by  a  pro- 
ceeding in  the  nature  of  a  bill  of  review.     The  act  declares  it 
to  be  for  revUing  the  former  decrees  of  the  court. 

A  bill  of  review  may  be  filed  without  leave  of  the  courts  and 
without  an  affidavit.  2  Atk.  532.  The  want  of  an  affidavit, 
and  the  fact  that  the  bill  was  filed  without  the  previous  con- 
sent of  the  court,  cannot  be  taken  advantage  of  on  appeal.  If 
the  party  appears  and  answeii,  it  is  a  waiver  of  the  affidavit. 

But  in  point  of  fact,  the  bill  was  filed  with  the  leave  of  the 
court.  The  decree  being  taken  pro  confesso  against  Sampey- 
reac,  he  admits,  the  alleg  .tions  in  the  bill,  and  of  cotirse  what- 
ever the  affidavit  could  state.  But  if  Sampeyreac  could  set  up 
and  avail  himself  of  these  objections,  Stewart  cannot  do  so. 
Stewart,  who  brings  the  case  here,  has  no  inteiest  in  the  lands. 
He  caimot  have  such  an  interest  through  a  forgery.  The 
whole  proceeding  in  the  name  of  Sampeyreac  was  null  and 
void,  and  could  establish  no  right  to  be  held  or  enjoyed  by  any 
one  under  the  same. 

Mr  White,  for  the  appellants,  in  reply. 

The  questions  in  this  case  are,  whether  the  fraud,  which  is 
admitted,  can  be  reached  by  this  court ;  and  whether  all  remedy 
is  not  lost  to  the  United  States  by  the  lapse  of  time.  There  is 
a  difference  between  the  treaty  with  France  of  1803,  and  that 
^ith  Spain  of  1819.  The  former  does  not  confirm  the  grants 
of  land  within  the  ceded  territory,  the  latter  confirms  them 
proprio  vigore.  An  examination  of  the  act  of  1824  will  fully 
satisfy  the  court,  that  unless  an  appeal  has  been  taken  from 
the  decree  of  a  court  acting  under  that  law,  within  one  year « 
the  title  which  has  been  confirmed  by  the  decree  of  the  courts 
becomes  fixed  and  completed. 

It  is  denied  that  the  refusal  of  the  couit  to  grant  a  contmu' 
ance,  as  required  by  the  district  attorney  of  the  United  States, 
was  error.  There  was  no  cause  shown  for  the  continuance; 
no  direct  allegation  that  evidence  could  be  obtained;  and  the 
court  were  bound  by  the  act  of  congress  to  proceed  promptly. 
But  the  refusal  of  an  inferior  court  to  grant  a  continuance,  is 
not  to  be  assigned  as  error  in  a  court  of  appeaU.  This  is  the 
Vol  VIL— 3  E 
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exercise  of  a  discretion  which  cannot  afterwards  be  inquired 
into. 

The  certificate  given  by  the  court  in  favour  of  the  party 
whose  title  lias  been  confirmed  by  the  court  is  assignable^  and 
the  purchaser  may  take  a  patent  for  the  land  in  his  own  name. 
An  innocent  purchaser  has  only  to  look  at  the  decree  of  con- 
firmation. The  steps  to  procure  that,  however  Mae  cnr  fraudu* 
lent,  cannot  afiect  him.  The  universal  practice  of  the  govern- 
ment has  been  to  give  the  patent  to  the  assignee  of  the  certifi- 
cate. 

The  bill  of  review  in  this  case  was  filed  before  the  act  of 
1830  passed,  and  can  only  be  sustained  on  the  law  of  1824; 
and  this  could  not  be: 

1.  Because  it  was  not  sworn  to.  The  only  privilege  given 
lo  the  United  States  is,  that  the  answer  need  not  be  sworn  to. 

2.  Because  it  was  filed  by  leave  of  the  court  The  original 
decree  must  be  executed  before  a  bill  of  review  will  be  allowed, 
and  there  must  be  new  matter,  not  in  issue  in  the  original  case, 
for  the  foundation  of  such  a  bill.  Here  there  was  none,  as  the 
question  of  forged  titles  was  in  issue  in  the  original  case. 

A  bill  of  review  is  the  exercise  of  judicial  power;  aiid  no 
power  exists  in  congress  to  give  a  bill  of  review  to  divest  a  right 
vested  before  the  enactment  of  the  law.  1  Cond.  Rep.  179; 
Fletcher  v.  Peck,  6  Cranch. 

As  to  purchasers  without  notice,  cited,  1  Johns.  Ch.  Cases, 
21^9.     As  to  forged  warrants,  cited,  5  Wheat.  309. 

That  Stewart  was  a  necessary  party  in  the  ca«e,  cited.  10 
Wheat.  181 ;  8  Wheat.  451 ;  7  Wheat.  622. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  case  conies  up  on  appeal  from  the  superior  court  in  the 
territory  of  Arkansas. 

The  decree  of  the  court  was  founded  upon  proceedings  insti- 
tuted under  an  act  of  congress,  entitled  ^*an  act  for  further 
extending  tiic  powers  of  the  judges  of  the  superior  court  of  the 
territory  of  Arkansas,  under  the  act  of  the  26th  May  1824,  and 
for  other  purposes,"  passed  the  8th  of  May  1830.  Pamph. 
Laws,  ch.  90. 

This  act  declares  that  the  act  of  1834  (7  Laws  U.  8.  300) 


Digitized  by  VjOOQIC 


JANUARY  TERM  1833  :i35 

[Sampeyrcflc  wnd  Stcvart  v.  The  Uniteil  Statcii.] 
i^Iiall  be  coutinued  in  force,  so  far  as  the  said  act  relates  to  the 
claims  within  the  territory  of  Arkansas,  until  the  Ist  day  of 
July  1831,  for  the  purpose  df  enabling  the  court  in  Arkansas, 
having  cognizance  of  claims  under  the  said  act,  to  proceed  by 
bills  of  review,  filed,  or  to  be  filed,  in  the  said  court  on  the  port 
of  the  United  States,  for  the  purpose  of  revising  nil  or  any  of 
the  decrees  of  the  said  court,  in  cases  wherein  it  shall  appear  to 
the  said  court,  or  be  alleged  in  such  bills  of  review,  that  the 
jurisdiction  of  the  same  w^as  assumed  m  any  case  on  any  forged 
warrant,  concession,  grar  ,  order  of  survey,  or  other  evidence 
of  title.  And  in  every  case  wherein  it  shall  appear  to  the  said 
court,  on  the  prosecution  of  any  such  bill  of  review,  that  such 
wan-ant,  concession,  gmnt,  order  of  survey,  or  other  evidence  of 
title  i^  a  forgery,  it  shall  be  lawful,  and  the  said  court  is  hereby 
autliorized  to  proceed,  by  further  order  and  decree,  to  reverse 
and  annul  any  prior  decree  or  adjudication  upon  such  claim ; 
and,  thereupon,  such  prior  decree  or  adjudication  shall  be 
deemed  and  held  in  all  places  whatever,  to  be  null  and  void  to 
all  intents  and  purposes. 

Upon  the  proceedings  on  the  bill  of  review  instituted  under 
this  act,  the  court  pronounced  the  following  decree :  *'  it  is 
therefore  adjudged,  ordered  and  decreed  tliat  the  former  decree 
of  this  court,  in  favour  of  the  defendant^ Bernardo  Sampeyreac 
against  the  United  Spates,  for  four  hundred  acres  of  land,  pro- 
nounced und  recorded  at  the  December  term  of  tins  court  in 
the  year  1827,  be,  and  the  same  is  hereby  reversed,  annulled 
and  licld  for  naught.*'  From  this  clecrcc  the  present  appeal 
was  taken. 

To  a  right  understanding  of  the  ijuc^tions  wiiich  have  been 
made  at  the  bar,  it  will  be  necessary  briefiy  to  ntate  the  pro- 
ceedings which  took  place  luuler  the  original  bill. 

That  bill  or  petition  was  filed  on  the  21st  of  November  1827J 
under  the  provisions  of  the  act  of  the  26th  of  May  1824  (7 
Laws  U.  S.  300),  setting  forlH  that  the  complainant  Bernardo 
Sampeyreac,  on  {\i6  Gth  of  October  1789,  he  then  bemgan  m- 
habitant  of  Louisiana,  presented  a  ^letition  to  the  then  governor 
t>f  the  provuice,  asking  a  giant  for  a  tract  of  land  in  full  pro- 
perty, containing  ten  arJKins  \\\  tVon,  by  the  upual  deptli,  on 
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Strawberry  river,  &c.  That  afterwards,  on  the  11th  of  Octo* 
ber  1789,  the  governor  granted  th,e  petition.  That  at  the 
time  the  grant  was  so  made,  an  order  of  survey  was  issued  to 
the  surveyor  general  of  the  province.  That  by  virtue  of  such 
grant  and  order  of  survey,  the  petitioner  acquired  a  claim  to 
the  land ;  which  claim  is  secured  to  him  by  the  treaty  between 
the  United  States  and  the  French  republic,  of  the  SOdi  of  April 
1803. 

The  district  attorney  put  in  an  answer,  denying  the  several 
facts  and  allegations  in  the  bill;  and  alleging  that  grants 
could  only  be  made,  legally,  to  persons  in  existence  and  actually 
residing  in  Louisiana.  That  Sampeyreac,  in  whose  name  the 
biU  is  filed,  is  a  fictitious  person,  never  hayjng  had  any  actual 
existence ;  or  if  such  person  ever  had  any  existence  he  was  a 
foreigner;  or  is  now  dead,  and  made  no  transfer  or  assignment 
of  the  claim  in  his  lifetime.  That  he  has  no  legal  representa- 
tive in  existence ;  nor  is  there  any  one  now  living  who  is  au- 
thorized to  file  this  biU,  or  prosecute  this  suit :  and  prayed  that 
the  bill  might  be  dismissed. 

A  witness  by  the  name  of  John  Heberard  was  examined, 
and  sworn  to  all  the  material  facts  necessary  to  establish  the 
claim ;  and  the  court,  thereupon,  ordered,  adjudged  and  de- 
creed that  the  said  Bernardo  Sampeyreac,  recover  of  the  United 
States  the  said  four  hundred  arpens  of  land. 

The  bill  of  review  is  founded  upon  the  allegation  that  the 
original  decree  was  obtained  by  fraud  and  surprise.  That  the 
original  petition  and  order  of  survey,  exhibited  in  the  case,  are 
forged.  That  Heberard  and  the  other  witnesses  in  the  cause, 
committed  the  crime  of  perjury.  That  the  order  of  survey 
was  never  signed  by  Mero,  governor  of  Louisiana,  as  the  same 
purports  to  have  been ;  and  that  this  fact  has  come  to  the 
knowledge  of  the  district  attorney  since  the  decree  was  entered. 
And  the  bill  further  charges  that  the  said  Sampeyreac  is  a 
fictitious  person. 

At  the  October  tenn  18S0,  this  bill  was  taken,  pro  confesso, 
against  Sampeyreac:  at  which  term  the  appellant,  Joseph 
Stewart,  appeared  in  court,  and  prayed  to  be  made  a  defendant, 
and  have  leave  to  file  an  answer  to  the  bill.     This  was  resisted 
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by  the  district  attorney ;  but  an  oider  was  made  by  the  court 
pennitting  Stewart  to  be  made  a  defendant, 'with  leave  to  file 
an  answer.    To  which  the  district  attorney  excepted. 

The  answer  of  Stewart  denies  the  frauds  and  forgeries  al- 
leged in  the  lull,  but  avers  that  if  there  was  any  fraud,  corrup- 
tion or  finrgery,  he  ib  ignorant  of  it ;  and  that  he  was  a  bona 
fide  purchaser  of  the  claim  for  a  valuable  consideration  from 
one  John  J.  Bowie,  who  conveyed  to  him  the  claim  of  the  said 
Bernardo  Sampeyreac,  by  deed  bearing  date  about  the  22d  of 
October  I8ft8.  Upon  the  final  hearing  the  court  reversed  the 
original  decree,  as  has  been  already  stated. 

The  objections  which  have  been  taken  at  the  bar  to  this  de- 
cree, may  be  considered  under  the  foliowing  points : 

1.  Whether^  under  the  act  of  1824,  the  court  had  authority 
to  entertain  the  bill  of  review ;  and,  if  not,  then, 

S.  Whether  the  act  of  1830  is  a  constitutional  law,  and  con- 
fers such  authority. 

S.  Whether  the  proceedings  on  this  bill  of  review  can  be 
sustained  under  the  act  of  18S0. 

4  Whether,  admitting  Stewart  to  be  a  bona  fide  purchaser 
of  the  claim  of  Sampeyreac,  he  is  protected  against  the  title 
set  up  by  the  United  States. 

1.  We  think  it  unnecessary  to  go  into  an  examination  of  the 
questions  which  have  been  made  under  the  first  point  Al- 
though the  act  of  1824  directs  that  every  petition  which  shall 
be  presented  under  its  provisions,  shall  be  conducted  according 
to  the  rules  of  a  court  of  equity,  it  may  admit  of  doubt  whether 
all  the  powers  of  a  court  of  chancery  in  relation  to  bills  of  re- 
view, are  vested  in  that  court.  And  as  the  view  taken  by 
this  court  upon  the  other  points  renders  a  decision  upon  this 
unnecessary,  we  pass  it  over  without  expressing  any  opinion 
upon  it. 

2.  The  ground  upon  which  it  has  been  argued  that  the  act 
of  1830  is  unconstitutional)  is,  that  a  right  had  become  vested 
in  Stewart  before  the  apt  was  passed ;  and  that  the  effect  and 
opemtion  of  the  law  is  to  deprive  him  of  a  vested  right.  To 
determine  the  force  and  application  of  this  objeciioii,  it  be- 
comes necessary  to  look  at  the  claim,  as  it  now  appears,  before 
the  court.     It  is  found  bv  the  decree  of  the  cenrt  below,  and  is 
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nilmiikMl  at  the  bar,  tliat  Sompeyreac  is  a  -fictitious  person. 
Tliat  the  petition  purporting  to  have  been  presented  iby  him  to 
Mero,  governor  of  the  province  of  Louisiana,  and  the  order  of 
survey  alleged  to  have  been  made  thereupon,  are  forgeries. 
These  are  the  only  evidence  of  title  upon  which  the  original 
claim  rests.  And  it  is  proved  and  admitted  that  the  deed  por- 
IK>rting  to  have  been  given  by  Sampeyreac  to  Bowie,  under 
whom  Stewart  claims,  is  also  a  forgery.  The  bill  or  petition 
filed  ill  the  original  cauise,  alleges  that  the  claim  is  secured 
by  the  treaty  between  the  United  States  and  the  French  re- 
public, of  tlie  30th  of  April  1  SOS.  This,  however,  has  not  been 
insisted  upon  on  the  argument  here;  and  there  is  certainly  no 
colour  for  pretending  that  a  claim  founded  in  fraud  and  iorgery 
isrsanctioncd  by  the  treaty.  The  title  to  the  land  in  question 
passed  by  the  treaty,  and  became  vested  in  the  United  States ; 
and  there  has  been  no  act,  on  the  part  of  the  United  States, 
by  wliicli  they  have  parted  with  the  title.  It  is  contended, 
however,  that  this  right  or  title  has  been  taken  away  by  the 
original  decree  in  tliis  case,  under  the  act  of  18S4.  By  the 
fourteenth  section  of  that  act,  all  its  provisions  are  extended  to 
the  td^ritory  of  Arkansas ;  and  it  is  declared  that  the  superior 
court  of  that  territory  shall  have,  hdd,  and  exercise  jurisdic- 
lion  in  all  cases,  in  the  same  manner,  and  under  the  same 
restrictions  and  regulations  in  all  respects,  as  is  given  by  the 
said  act  to  the  district  court  of  the  state  of  Missouri.  And  by 
the  second  section  of  the  act,  it  is  declared  that  in  all  cases  the 
party,  against  whom  the  judgment  or  decree  of  the  court  may 
be  finally  given,  shall  be  entitled  to  appeal  within  one  year 
from  its  rendition  to  the  supreme  court  of  the  United  States,  the 
decision  of  which  court  shall  be  final  and  conclusive  between  the 
parties;  and  should' no  appeal  be  taken,  the  judgment  or  de- 
cree of  the  district  court  shall  in  like  manner  be  final  and  con- 
clusive. No  ap]>eal  was  taken  within  the  year;  and  the 
question  is,  whether  the  United  States,  by  neglecting  to  ap- 
peal, have  lost  their  right ;  and  if  not,  whether  the  remedy 
provided  by  the  act  of  1880,  to  assert  that  right,  is  in  violation  of 
the  constitution.  If  Sampeyreac  was  a  real  person,  and  ap- 
peared here  setting  up  this  objection,  it  might  present  a  difler- 
eiit  (|nofltion;  although  it  is  not  admitted,  even  in  (hat  case. 
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that  the  United  States  would  be  concluded  as  to  ihe  nght. 
But  the  original  decree  in  this  case  was  a  mere  nullity ;  it 
gave  no  right  to  any  one.  The  title  still  remained  in  the 
United  States ;  and  the  most  that  can  be  said  is,  that  by  omit- 
ting to  appeal  within  the  time  limited  by  the  act,  the  remedy 
thereby  provided  was  gone,  and  the  decree  became  iSnal  and 
conclusive  with  respect  to  such  remedy.  But  the  act  of  1880 
provides  a  new  remedy ;  and  it  may  be  added  that  the  act  of 
1804  declares  the  decree  to  be  final  and  conclusive  behoeen  the 
parties.  And  as  Sampeyreac  was  a  fictitious  person,  he  was 
no  party  to  the  decree,  and  the  act  in  strictness  does  not  apply 
to  the  case.  But,  considering  the  act  of  1830  as  providing  a 
remedy  only,  it  is  entirely  unexceptionaUe.  It  has  been  re- 
peatedly decided  in  thisr  court,  that  the  retrospective  opemtion 
of  such  a  law  forms  no  objection  to  it.  Almost  every  law, 
providing  a  new  remedy,  affects  and  operates  upon  causes  of 
action  existing  at  the  time  the  law  is  passed.  The  law  of 
1830  is  in  no  respect  the  exercise  of  judicial  powers.  It  oolj 
organizes  a  tribimal  with  powers  to  entertain  judicial  proceed- 
ings. When  the  original  decree  was  entered  there  was  no 
person  in  existence  whose  claim  could  be  ripened  into  a  right 
against  the  United  States  by  omitting  to  appeal.  Stewart  was 
not  only  no  party  to  the  decree;  but  his  purchase  firom  Bowie 
was  nearly  a  year  after  the  decree  was  entered. 

Had  Sampeyreac  been  a  real  person,  having  a  decree  in  his 
favour,  and  Stewart  had  afterwards  purchased  of  Bowie  the 
right  which  that  decree  established,  it  might  have  given  him 
some  equitable  claim ;  but  it  would  have  been  subject  to  all 
piior  equitable,  as  well  as  legal  rights.  Nor  would  it  be 
available  in  any  respect  in  the  present  case,  for  Stewart  in 
no  manner  whatever  connects  himself  with  Sampeyreac.  As 
it  is  admitted  that  the  deed  purporting  to  have  been  given 
by  Sampeyreac  to  Bowie  is  a  forgery,  Stewart  is  therefore 
a  mere  stranger  to  this  decree,  and  can  derive  no  benefit 
from  it. 

It  is  said,  that  if  this  bill  of  review  was  filed  under  the  act  of 
1830,  the  court  had  no  jurisdiction;  the  bill  having  been  filed 
in  April,  and  the  law  not  passed  until  the  May  fitjlowing.  But 
the  act  in  terms,  applies  to  bills  filed  of  to  be  filed,  and  of  course 


Digitized  by  VjOOQIC 


240  SUPREME  COURT. 

[Bampeyreac  and  Stewart  y.  The  United  States.] 
cures  his  defect,  if  any  existed.    Such  retrospective  eflbct  is  no 
unusual  course,  in  laws  providing  new  remedies. 

The  act  of  180S,  amending  the  judicial  system  of  the  Uni- 
ted States,  3  Laws  U.  S.  560,  declares,  that  from  all  final 
judgments  or  decrees,  rendered  or  to  be  rendered,  in  any 
circuit  court,  &c.,  an  appeal  shall  be  allowed  to  the  supreme 
court,  &c. 

It  therefore  forms  no  objection  to  the  law,  that  the  cause  of 
action  existed  antecedent  to  its  passage;  so 'far  as  it  applies  to 
the  remedy,  and  does  not  affect  the  right 

3.  But  it  is  objected,  in  the  next  place,  that  this  bill  of  review 
cannot  be.  sustained  under  the  act  of  1830.  That  it  was  not 
filed  and  prosecuted  under  the  limitations  and  restrictions,  and 
aecording  to  the  course  and  practice  of  a  court  of  chancery  in 
such  a  proceeding.  We  think  it  unnecessary  to  examine  whether 
all  the  technical  rules  required  in  the  ordhiary  course  of  chan- 
cery proceedings,  on  a  biU  of  review,  have  been  pursued  in  the 
present  case.  The  act  clearly  does  not  require  it.  It  author- 
izes bills  of  review  to  be  filed  on  the  part  of  the  United  States, 
for  the  purpose  of  revising  all  or  any  of  the  decrees  of  the  said 
courts  in  cases  wherein  it  shall  appear  to  the  said  court,  or  be 
alleged  in  such  bills  of  review,  that  the  jurisdiction  of  the  same 
was  assumed,  in  any  case,- on  any  forged  warrant,  concession, 
grant,  order  of  survey,  or  other  evidence  of  title.  If  congress 
had  a  right  to  provide  a  tribunal  in  which  the  remedy  might 
be  prosecuted,  they  clearly  had  a  right  to  prescribe  the  manner 
in  which  it  should  be  pursued.  The  great  and  leading  object 
was  to  provide  for  revising  the  original  decree,  or  granting  a 
new  trial.  The  material  allegation  required  is,  that  the  origi- 
nal decree  was  founded  upon  some  forged  evidence  of  title; 
and  this  is  very  fully  set  out  in  the  bill.  That  it  was  not  the 
intention  of  the  law,  that  the  court  should  be  confined  to  the 
technical  rules  of  a  court  of  chancery  on  bills  of  review,  is  evi- 
dent fi'om  the  provision  in  the  last  clause  of  the  first  section  of 
the  act,  which  directs  the  court  to  proceed  on  such  bills  of 
review,  by  such  rules  of  practice  and  regulations  as  they  may 
adopt  for  the  execution  of  the  powers  vested  or  confirmed  in 
them  by  the  act. 

4.  The  next  mquiry  is,  whether  the  appellant,  Stewart,  has 
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acquiied  a  right  to  the  land,  by  reama  of  his  standiQg  iikthe 
cbaiacterof  a' bona  fide  purchaser.  The  record  contains  an 
admisBion  on  the  part  of  the  United  States,  that  he  purchased 
tiie  claims  of  John  J.  Bowie,  by  deed,  for  a  valuable  considera- 
tion, in  good  ftdth,  some  time  in  November  or  December  19S8. 
But  this  gave  him  no  right  to  be  let  in  as  a  party  in  the  bill  of 
review;  he  was  not  a  party  to  the  original  bill,  nor  could  he 
connect  himself  ^th  Sampeyreac,  the  only  party  to  the  bill, 
he  being  a  fictitious  pereon;  and  the  interest  of  Stewart,  what- 
ever it  might  be,  was  acquired  long  after  the  original  decree 
was  entered.  He  was,  therefore,  a  perfect  stranger  to  that 
decree.  The  deed  purporting  to  have  been  given  by  Sampey* 
reac  to  Bowie,  is  admitted  to  be  a  forgery.  Bowie,  of  course, 
had  no  interest,  legal  or  equitable,  which  he  w6uld  convey  to 
Stewart  But  admitting  Stewart  to  have  been  properly  let  in 
as  a  party  in  the  bill  of  review,  the  only  colourable  equity 
which  he  showed,  was  the  certificate  of  entry  given  by  the 
register  of  the  land  oflSce,  December  13th,  1828:  and  this  cer- 
tificate, founded  on  a  decree  in  favour  of  Sampeyreac,  a  ficti- 
tious person,  obtained  by  fraud,  and  upon  forged  evidence  of 
title.  This  certificate  is  entirely  unavailable  to  Stewart  He 
can  obtain  no  patent  under  it  if  the  original  decree  should 
remain  unreversed;  for  the  act  of  1830  forbids  any  patent 
thereafter  to  be  issued,  except  in  the  name  of  the  original 
party  to  the  decree ;  and  on  proof  to  the  satisfaction  of  the 
officers^  that  the  party  applying  is  such  original  party,  or  is 
duly  authorized  by  such  original  party  or  his  heirs  to  receive 
such  patent  The  original  party  to  the  decree  being  a  fic- 
titious person,  no  title  would  pass  under  the  patent,  if  issued. 
It  woiUd  still  remain  in  the  United  States.  But  Stewart 
acquired  no  right  whatever  under  the  deed  from  Bowie,  the 
latter  having  no  interest,  that  he  could  convey.  In  the  case 
of  Polk's  Lessee  v.  Wendall,  5  Wheat.  308,  it  is  said  by 
this  court,  that  on  general  principles,  it  is  incontestable  that  a 
grantee  can  convey  no  more  than  he  possesses.  Hence,  those 
who  come  in  under  the  holder  of  a  void  grant,  can  acquire 
nothing. 

Upon  the  whole,  \(e  think  Stewart  was  improperly  admitted 
Vol.  VII.— 2  F 
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to  becoqie  a  party:  but  considering  him  a  proper  party»  he  ha* 
shown  no  ground  upon  which  he  can  sustain  a  right  to  the 
land  in  question. 

The  decree  of  the  court  below  is  accordingly  affirmed^  with 
costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  superior  court  for  the  territory  of  Arkansas,  and 
was  argued  by  counsel :  on  consideration  whereof  it  is  deated 
and  ordered  by  this  court,  that  the  decree  of  the  said  superior 
court  in  this  cause  be,  and  the  same  b  hereby  affirmed  with 
costs. 
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LtKK  TlKRNAlfyEzSCVTOE  OF  JoHK  CtLkW  T.  ThE  MaTOR 

aud  Cm  CovNoiL  or  Baltimoeb. 


TIm  proTMloii  itt  tike  fifth  anendneat  to  tike  eoudtufim  of  dko  United 
atiilieibdedMiiig  tikalprifrntepropeHydkaUikotbot^  Ibr  jMibBe  me 
wtthoat  just  oompeiiMtkNm  it  intended  aolelj  at  e  limitation  on  the  exc^ 
eiae  of  power  by  the  gorenunent  of  the  United  Btateii  and  ia  not  ^pli- 
eable  to  the  Iq^tion  of  the  atatea. 

The  eonatitntionwaaofdahked  and  eatabCdiedbj  the  people  of  the  United  ^^    .^ 

gtateefor  tiiemiehreat  Ihr  tiieb  own  gof  ewunentt  and  not  for  ti>e  ywrera»         ^   O      >  "^ 


tofiadiTidnalalatM.  BaehatateeatabliahedaeoQatitntionlbrilaeK  "s^ 
and  in  that  oonatitntion  profided  aaeh  limitationa  and  featrictiona  on  tiie 
poweia  of  ita  partiwilar  gorenunent  aa  ita  jodgment  dictated.  The  peo* 
pie  of  the  United  Statea  framed  aoch  a  goremment  for  the  United  Statea 
aa  they  anppoaed  beat  adapted  to  theb  ntnation,  and  beat  ealcalated  to 
promote  tiieir  mtereatai  The  powen  they  conferred  on  thia  government 
were  to  beezerdaed  bjitaelf  i  aadthe  limitaliona  on  power,  if  espreaMd 
hi  general  term%  are  natnraUj  and  neceaaarily  applicable  to  the  gorera- 
ment  created  by  the  inalnimenl.  Thej  are  limitationa  of  power  grantad 
in  the  inatroment  itielf i  not  of  diatinet  gorenmenta  framed  by  dHTerent 
peiaona  and  for  different  porpceea. 

ON  a  writ  of  error  to  the  court  of  appeals  for  the  western  shore 
of  the  state  of  Maryland. 

This  case  was  instituted  by  the  j^intiff  in  error  against  the 
city  of  Baltimore,  under  its  corporate  title  of  ^  The  Mayor  and 
City  Council  of  Baltimore,^  to  recover  damages  for  injuries  to 
the  wharf-property  of  the  plaintiff,  arising  from  the  acts  of  the 
corpomtion.  Craig  and  Barron,  of  whom  the  plaintiff  is  sur- 
vivor, were  owners  of  an  extensive  and  highly  productive 
wharf  m  the  eastern  section  of  Baltimore,  enjoying,  at  the 
period  of  their  purchase  of  it,  the  deepest  watei  in  the  harbour. 

The  city,  in  the  asserted  exercise  of  its  corporate  authority 
over  the  harbour,  the  paving  of  streets^  and  regulating  grades 
for  paving,  and  over  the  health  of  Baltimore,  directed  from  their 
accustomed  and  natural  course,  certain  streams  of  water  which 
flow  from  the  range  of  hills  bordering  the  city,  and  diverted 
them,  partly  by  adopting  new  grades  of  streets,  and  partly  by 
the  necessary  results  of  {Miving,  and  partly  by  mounds,  em- 
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bankments  and  other  artificial  means,  purposely  adapted  to 
bend  the  course  of  the  water  to  the  wharf  in  question.  These 
streams. becoming  very  full  and  violent  in  rains,  carried  down 
with  them  from  the  hills  and  the  soil  oyer  which  they  ran, 
large  maisses  of  sand  and  earth,  which  they  deposited  along, 
and  widely  in  front  of  the  wharf  of  the  plaintifi*.  The  alleged 
consequence  was,  that  the  water  was  rendered  so  shallow  that 
it  ceased  to  be  useful  for  vessels  of  any  important  burthen, 
lost  its  income,  and  became  of  little  or  no  value  as  a  wharf. 

This  injury  was  asserted  to  have  been  inflicted  by  a  series  of 
ordinances  of  the  corporation,  between  the  years  1815  and 
18S1 ;  and  that  the  evil  was  progressive;  and  it  was  active  and 
increasing  even  at  the  institution  of  this  suit  in  182S. 

At  the  trial  of  the  cause  in  Baltimore  county  court,  the 
plaintiff  gave  evidence  tending  to  prove  the  original  and  natu- 
ral course  of  the  streams,  the  various  works  of  the  corporation 
from  time  to  time  to  turn  them  in  the  direction  of  this  wharf, 
and  the  ruinous  consequences  of  these  measures  to  the  interests 
of  the  plaintiff.  It  was  not  asserted  by. (he  defendants  that 
any  compensation  for  the  injuiy  was  evef  made  or  proffered; 
but  they  justified  under  the  authority  they  deduced  from  the 
charter  of  the  city,  granted  by  the  legislature  of  Maryland,  and 
under  several  acts  of  the  legislature  conferring  powers  on  the 
corporation  in  regard  to  the  grading  and  paving  of  streets,  the 
regulation  of  the  harbour  and  its  waters,  and  to  the  health  of 
the  city. 

They  also  denied  that  the  plaintiff  had  shown  any  cause  of 
action  in  the  declaration,  asserting  that  the  injury  complained 
of  was  a  matter,  of  public  nuisance,  and  not  of  special  or  indi- 
vidual grievance  in  the  eye  of  the  law.  This  latter  ground 
was  taken  in  exception,  and  was  also  urged  as  a  reason  for  a 
motion  in  arrest  of  judgment.  On  all.  points,  the  decision  of 
Baltimore  county  court  was  against  the  defendants,  and  a  ver- 
dict for  four  thousand  five  hundred  dollars  was  rendered  for  the 
plaintiff.  An  appeal  was  taken  to  the  court  of  appealsf,  which 
reversed  the  judgment  of  Baltimore  county  court,  and  did  not 
remand  the  case  to  that  court  for  a  further  trial.  From  this 
judgment  the  defendant  in  the  court  of  appealsf,  prosecuted  a 
writ  of  error  to  this  court 
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The  counsel  for  the  plaintiff  presented  the  following  points; 
The  plaintiff  in  error  will  contend  that  apart  from  the  legia* 
lative  sanctions  of  the  state  of*  Maryland  and  the  acts  of  the 
corporation  of  Baltimore,  holdings  out  special  encouragement 
and  protection  to  interests  in  wharves  constructed  on  the  shores 
of  the  Patapsco  river,  and  particularly  of  the  wharf  erected  by 
Craig  and  the  plainti£^  Barron ;  the  right  and  profit  of  wharfage, 
and  nse  of  the- water  at  the  wharf  for  the  objects  of  naviga- 
tion, was  a  vested  interest  and  incorporeal  hereditament,  invio- 
lable even  by  the  state,  except  upon  just  compensation  for  the 
privation ;  but  the  act  of  assembly  and  the  ordinance  of  the  city 
are  relied  on  ais  enforcing  the  claim  to  the  undisturbed  enjoy- 
ment of  the  right 

This  right  was  interfered  with,  and  the  benefit  of  this  pro- 
perty taken  away  from  the  plaintiff  by  the  corporation,  avow- 
edly, as  the  defence  showed,  for  public  use;  for  an  object  of 
public  interest — the  benefit  more  immediately  of  the  commu- 
nity of  Baltimore,  the  individuals,  part  of  the  population  of 
Maryland,  known  by  this  corporate  title  of  the  Mayor  and  City 
Council  of  Baltimore.  The  "  inhabitants"  of  Baltimore  are 
thus  incorporated  by  the  act  of  1796,  ch.  68.  As  a  corporation 
they  are  made  Kabk  to  be  suedy  and  authorized  to  sue,  to  acquire 
and  hold  and  dispose  of  property,  and,  within  the  scope  of  the 
powers  conferred  by  the  charter,  are  allowed  to  pass  ordinances 
and  legislative  acts,  which  it  is  declared  by  the  charter  shall 
have  the  same  effect  as  acts  of  assembly,  and  be  operative, 
provided  they  be  not  repugnant  to  the  laws  of  the  state,  or  the 
constitution  of  the  state,  or  of  the  United  States.  The  plaintiff 
will  contend,  accordingly: 

1.  That  the  Mayor  and  City  Council  of  Baltimore,  though 
viewed  even  as  a  municipal  corporation,  is  liable  for  tort  and 
actual  misfeasance;  and  that  it  is  a  tort,  and  would  be  so  even 
in  the  state  acting  in  her  immediate  sovereignty,  to  deprive  a 
citizen  of  his  property,  though  for  public  uses,  without  indem- 
nification: that  regarding  the  corporation  as  acting  with  the 
delegated  power  of  the  state,  the  act  complained  of  is  not  the 
less  an  acUonaUe  tort. 

2.  Tliat  this  is  the  case  of  an  authority  exercised  under  a 
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state ;  the  ccnporation  appealing  to  the  legidative  acts  of  Man- 
land  for  the  discFetional  power  which  it  has  exercised. 

S.  That  this  exercise  of  authoritytwas  repugnant  to  the  con* 
stitution  of  the  United  States^  contravening  the  fifth  article  of 
the  amendments  to  the  constitution,  which  declares  that  **pri» 
vate  property  shall  not  be  taken  for  public  use  without  just 
compensation;''  the  plaintiff  contending  that  this  article  declares 
principles  which  regulate  the  legislation  of  the  states^^  for  the 
protection  of  the  people  in  each  and  all  of  the  states  regarded 
as  citizens  of  the  United  States,  or  as  inhabitants  subject  to 
the  laws  of  the  union. 

4.  That  under  the  evidence,  prayers,  and  pleadings  in  the 
case,  the  constitutionality  of  this  authority  exerciaed  under  the 
state  must  have  been  drawn  in  question,  and  that  this  court 
has  appellate  jurisdiction  of  the  point,  from  the  judgment 
of  the  court  of  appeals  of  Maryland,  the  highest  court  of  that 
state;  that  point  being  the  essentiid  ground  of  the  plaintiff's 
pretensicm  in  opposition  to  the  power  and  discretion  cf  the  cor- 
poration. 

5.  That  this  court  in  such  appellate  cognizance  is  not  con- 
fined to  the  establishment  of  an  abstract  point  of  construction, 
but  is  empowered  to  pass  upon  the  right  or  title  of  either  party; 
and  may,  therefore,  determine  all  pcrnits  incidental  or  prelimi- 
nary to  the  question  of  title,  and  necessarily  in  the  course  to 
that  inquiry;  that  consequently  the  question  is  for  this  court's 
determination  whether  the  declaration  avers  actionable  matter, 
or  whether  the  complaint  is  only  of  a  public  nuisance;  and  on 
that  head  the  plaintiff  will  contend  that  speciid  damage  is 
fully  shown  here  within  the  principle  of  the  cases  where  an 
individual  injury  resulting  from  a  public  nuisance  is  deemed 
actionable ;  the  wrong  being  merely  public  only  so  long  as  tbe 
loss  suffered  in  the  particular  case  is  no  more  than  all  members 
of  the  community  suffer. 

Upon  these  views  the  plaintiff  contends  that  the  judgment 
of  the  court  of  appeals  ought  to  be  reversed. 

The  counsel  for  the  plaintiff  in  error,  Mr  Mayer,  on  the 
suggestion  of  the  court,  confined  the  argument  to  the  question 
whether,  under  the  amendment,  to  the  constitution,  the  akwi 
had  jurisdiclioii  of  tluj  rnpo. 
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The  counsel  for  the  defendants  in  error,  Mr  Taney  and  Mr 
Scott^  were  stopped  by  the  court 

Mr  Chief  Justice  Marshall  deliveted  the  qpinion  of  the 
Court. 

The  judgment  brought  up  by  this  writ  of  error  having  been 
rendered  by  the  court  of  a  state,  this  tribunal  can  ezerciBe  no 
jurisdiction  oyer  it,  unless  it  be  shown  to  come  within  the  {hto- 
visions  of  the  twenty-fifth  section  of  the.  judicial  act 

The  plaintiff  in  error  contends  that  it  comes  within  that 
clause  in  the  Sfih  amendment  to  the  constitution^  which  inhi- 
bits the  taking  of  private  property  for  pubUc  use,  without  just 
compensation.  He  insists  that  this  amendment,  being  in  favour 
of  the  liberty  of  the  citizen,  ought  to  be  so  construed  as  to 
restrain  the  legislative  power  of  a  state,  as  well  as  that  of  the 
United  States.  If  this  proposition  be  untrue,  the  court  can 
'take  no  jurisdiction  of  the  cause. 

The  question  thus  presented  is,  we  think,  of  great  impor- 
tance, but  not  of  much  difficulty. 

The  constitution  was  ordained  and  established  by  the  people  ^ 

of  the  United  States  for  themselves,  for  their  own  government,  /|  iMo 
and  not  for  the  government  of  the  individual  state&  Each  '  ' 
state  estoblished  a  constitution  for  itself,  and,  in  that  constitu- 
tion, provided  such  limitetions  and  restrictions  on  the  powers 
of  its  particular  government  as  ite  judgment  dictated  The 
people  of  the  United  States  framed  such  a  government  for  the 
United  States  as  they  supposed  best  adapted  to  their  situation, 
and  best  calculated  te  promote  their  interests.  The  powers 
they  conferred  on  this  government  were  to  be  exercised  by  it- 
self;  and  the  limitetions  on  power,  if  expressed  in  general 
terms,  are  naturally,  and,  we  think,  necessarily  applicable  to 
the  govenunent  created  by  the  instrument  They  are  limita- 
tions of  power  granted  in  the  instrument  itself;  not  of  distinct 
governments,  framed  by  different  persons  and  for  different  pur- 
poses. 

If  these  propositions  be  correct,  the  fifth  amendment  must 
be  understood  as  restraining  the  power  of  the  general  govern- 
ment, not  as  applicable  to  the  steteis.  In  their  several  consti- 
tuti<ms  they  have  imposed  such  restrictions  on  their  respective 
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goyenunents  as  their  own  wiBdom  suggested ;  such  as  they 
deemed  most  proper  for  themselves.    It  is  a  subject  on  which 
they  judge  exclusively,  and  with  which  others  interfere  no 
fiirther  than  they  are  supposed  to  have  a  common  interest. 

The  counsel  for  the  plcdntiff  in  error  insists  that  the  consti- 
tution was  intended  to  secure  the  people  of  the  several  states 
against  the  undue  exercise  of  power  by  their  respective  state 
governments ;  as  well  as  against  that  which  might  be  attempted 
by  their  general  government.  In  support  of  this  argument  he 
relies  on  the  inhibitions  contained  in  the  tenth  section  of  the 
first  article. 

We  think  that  section  afibrds  a  strong  if  not  a  conclusive 
argument  in  support  of  the  opinion  already  indicated  by  the 
court. 

The  preceding  section  contains  restrictions  which  axe  ob- 
viously intended  for  the  exclusive  purpose  of  restraining  the 
exercise  of  power  by  the  departments  of  the  general  govern- 
ment. Some  of  them  use  language  applicable  only  to  con- 
gress: others  are  expressed  in  general  terms.  The  third 
clause,  for  example,  declares  that  **  no  bUl  of  attainder  or  ex 
post  facto  law  shall  be  passed."  No  language  can  be  more 
general;  yet  the  demonstration  is  complete  that  it  applies 
solely  to  the  government  of  the  United  States.  In  addition  to 
the  general  arguments  furnished  by  the  instrument  itself 
some  of  which  have  been  already  suggested,  the  succeeding 
section,  the  avowed  purpose  of  which  is  to  restrain  state  legis- 
lation, contains  in  terms  the  very  prohibition.  It  declares  that 
**  no  state  shall  pass  any  bill  of  attainder  or  ex  post  facto  law.** 
This  provision,  then,  of  the  ninth  section,  however  ccnnprehen- 
sive  its  language,  contains  no  restriction  on  state  legislation. 

The  ninth  section  having  enumerated,  in  the  nature  of  a 
bill  of  rights,  the  limitations  intended  to  be  imposed  on  the 
powers  of  the  general  government,  the  tenth  proceeds  to  enu- 
merate those  which  were  to  operate  on  the  state  legislatures. 
These  restrictions  ore  brought  together  in  the  same  section, 
and  are  by  express  words  applied  to  the  states.  ^*  No  state 
shall  enter  into  any  treaty,"  &c.  Perceiving  that  in  a  consti- 
tution framed  by  the  people  of  the  United  States  for  the  go- 
vernment of  all,  no  liniiialioii  of  the  uctiou  of  govermncnt  on 
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the  people  would  apply  to  the  state  government,  unless  ex- 
pressed in  terms;  the  restrictions  contained  in  the  tenth  section 
are  in  direct  words  so  ap{died  to  the  states. 

It  is  worthy  of  remark,  too,  that  these  inhibitions  generally 
restrain  state  legislation  on  subjects  entrusted  to  the  general 
government,  or  in  which  the  people  of  all  the  states  feel  aa 
interest. 

A  state  is  forbidden  to  enter  into  any  treaty,  alliance  or  con- 
federation. If  these  compacts  are  with  foreign  nations,  they 
interfere  with  the  treaty  making  power  which  is  conferred 
entirely  on  the  general  government;  if  with  each  other,  for 
political  purposes,  they  can  scarcely  fail  to  interfere  with  the 
general  purpose  and  intent  of  the  constitution.  To  grant  let- 
ters of  marque  and  reprisal,  would  lead  directly  to  war;  the 
power  of  declaring  which  is  expressly  given  to  congress.  To 
coin  money  is  also  the  exercise  of  a  powei*  conferred  on  con- 
gress. It  would  be  tedious  to  recapitulate  the  several  limita- 
tions on  the  powers  of  the  states  which  are  contained  in  this 
section.  They  will  be  found,  generally,  to  restrain  state  legis- 
lation on  subjects  entmsted  to  the  government  of  the  union, 
in  which  the  citizens  of  all  the  states  are  interested.  In  these 
alone  were  the  whole  people  concerned.  The  question  of  their 
application  to  states  is  not  left  to  construction.  It  is  averred 
in  positive  words. 

If  the  original  constitution,  in  the  ninth  and  tenth  sections 
of  the  first  article,  draws  this  plain  and  marked  line  of  discrim- 
ination between  the  limitations  it  imposes  on  the  powers  6f 
the  general  government,  and  on  those  of  the  states;  if  in  every 
inhibition  intended  to  act  on  state  power,  words  are  employ- 
ed which  directly  express  that  intent;  some  strong  reason 
must  be  assigned  for  departing  froip  this  safe  and  judicious 
course  in  framing  the  amendments,  before  that  departure  can 
be  assumed. 

We  search  in  vain  for  that  reason. 

Had  the  people  of  the  several  states,  or  any  of  them,  required 
changes  in  their  constitutions;  had  they  required  additional 
safeguards  to  liberty  from  the  apprehended  encroachments  ot 
their  particular  governments :  the  remedy  was  in  their  own 
hands,  and  would  have  been  applied  by  themselves.  A  con* 
Vol.  VIL— 2  G 
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-  Yention  would  have  been  assembled  by  the  disconteated  state, 
and  thb  required  iiniHX>yements  would  have  been  made  by 
itself.  The  unwieldy  and  cumbrous  machinery  of  procuring 
a  recommendatian  from  two-thirds  of  congress,  and  the  assent 
of  three-fourths  of  their  sister  states,  could  never  hjive  occurred 
to  any  human  being  as  a  mode  of  doing  that  which  might  be 
efiected  by  the  state  itself.  Had  the  framers  of  these  amend- 
ments intended  them  to  be  liinitallons  on  the  powers  of  the 
state  governments,  they  would  have  imita^  the  framers  of 
the  original  constitution,  and  have  expressed  that  intention. 
Had  congress  engaged  in  the  extraordinary  occupation  of  im- 
proving the  constitutionii  of  the  several  states  by  affording 
the. people  additional  protection  from  the  exercise  of  power 
by  their  own  governments  in  matters  which  concerned  them- 
selves alone,  they  would  have  declared  this  purpose  in  plain 
and  intelligible  language. 

But  it, is  universally  understood,  it  is  a  part  of  the  history  of 
the  day,  that  the  great  revolution  which  established  the  con- 
stitution of  the  United  States,  was  not  effected  without  immense 
opposition.  Serious  fears  were  extensively  entertained  that 
those  powers  which  the  patriot  statesmen,  who  then  watched 
over  th<t  interests  of  our  countiy,  deemed  essential  Xo  union, 
ahd  to  the  attainment  of  those  invaluable  objects  for  which 
union  was  sought,  might  be  exercised  in  a  manner  dangerous 
to  liberty.  In  almost  every  convention  by  which  the  constitu- 
tion was  adopted,  amendments  to  guard  against  the  abuse  of 
power  were  recommended.  These  amendments  demanded 
security  against  the  apprehended  encroachments  of  the  general 
govenmient^— not  against  those  of  the  local  governments. 

In  compUance  with  a  sentiment  thus  generally  expressed, 
to  quiet  fears  thus  extensively  entertained,  amendments  were 
proposed  by  the  required  majority  in  congress,  and  adopted  by 
the  states^  These  amendments  contain  no  expression  indica^ 
ting  an  intention  to  apply  them  to  the  state  governments. 
This  court  cannot  so  apply  them. 

We  are  of  opinion  »that  the  provision  in  the  fifth  amendment 
to  the  constitution,  declaring  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation,  is  intended 
solely  as  a  limitation  on  the  exercise  of  power  by  the  govern- 
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nient  of  the  United  Slates,  and  is  not  applicable  to  the  legisla- 
tion of  the  states.  We  are  therefore  of  opinion  that  there  is  no 
repugnancy  between  the  several  acts  of  the  general  assembly  of 
Maryland,  given  in  evidence  by  the  defendants  at  the  trial  of 
this  cause,  in  the  court  of  that  state,  and  the  constitution  of 
the  United  States.  This  court,  therefore,  has  no  jurisdiction 
of  the  cause ;  and  it  is  dismissed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re^ 
cord  from  the  court  of  appeals  for  the  western  shore  of  the 
state  of  Maryland,  and  was  argued  by  counsel :  on  considera- 
tion whereof  it  is  the  opinion  of  this  court  that  there  is  no 
repugnancy  between  the  several  acts  of  the  general  assembly 
of  Maryland,  given  in  evidence  by  the  defendants  at  the  trial 
of  this  cause  in  the  court  of  that  state,  and  the  constitution  of 
the  United  States ;  whereupon,  it  is  ordered  and  adjudged  by 
this  court  that  this  writ  of  error  be,  and  the  same  is  hereby 
dismissed  for  the  want  of  jurisdiction. 
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HARLE8  YaTTIER,  APPELLANT  V.  ThoMAS  6.   UlNDE^  JaMEA 

B.  HiiTDE,  Mabtha  HindE)  and  John  M.  Hindb,  infants 

bill  wfts  filed  in  the  circuit  court  of  Ohio,  cltimmg  a  conyeytace  of  cer- 
tainreal  eftate  in  Cbcinnati  from  the  defendaata»  and  after  a  decree  in 
fliToar  of  the  complainants,  and  an  appeal  to  the  mpreme  court,  the  de- 
cree of  the  circuit  court  was  reversed,  because  a  certain  Abraham  Gar- 
riion,  through  whom  one  of  the  defendants  claimed  to  haye  deriyed  title, 
had  not  been  made  a  party  to  the  proceedings,  and  who  was,  at  the  time 
of  tne  institution  of  the  same,  a  citizen  of  the  state  of  Illinois,  although 
the  fiict  of  such  citiaenship  did  not  then  appear  on  the  record.  After- 
wardi^  a  supplemental  bill  was  filed  in  the  circuit  court,  and  Abraham 
Garrison  appeared  and  answered,  and  dischumed  all  interest  in  the  case : 
whereupon  the  circuit  court,  with  the  consent  of  the  complainants,  dis- 
missed the  bill  as  to  him.  By  the  court  If  the  defendanU  haye  distinct 
interests^  so  that  substantial  justice  can  be  done  by  decreeing  for  or 
against  one  or  more  of  them,  oyer  whom  the  court  has  jurisdiction,  with- 
out affecting  the  interests  of  others,  its  jurisdiction  may  be  exercised  as 
to  them.  If,  when  the  cause  came  on  for  hearing,  Abraham  Garrison  had 
vtill  been  A  defendant,  a  decree  might  then  have  been  pronounced  for 
or  against  the  other  defendants,  and  the  biU  have  been  dismissed  as  to 
him,  if  such  decree  could  have  been  pronounced  as  to  them  without 
affecting  his  interests.  No  principle  or  law  is  perceived  which  opposes 
this  course.  The  incapacity  of  the  court  to  exercise  jurisdiction  over 
Abraham  Garrison,  could  not  affect  their  jurisdiction  over  other  defend- 
ants, whose  interests  were  not  connected  with  his,  and'  from  whom  he 
was  separated,  by  dismissing  the  bill  as  to  him. 

The  cases  of  NoUan  et  al.  v.  Torrance,  9  Wheat  Rep.  537 ;  Connolly  et  al. 
y.  Taylor,  3  Peters,  556;  and  Cameron  v.M'Roberts,  3  Wheat  Rep.  591, 
cited  and  affirmed. 

It  b  the  settied  practice  in  the  courts  of  the  United  States,  if  the  case  can 
be  decided  on  its  merits,  between  those  who  are  regularly  before  them, 
although  other  persons,  not  within  their  juriadiction,  may  be  collaterally 
or  incidentally  concerned,  who  must  have  been  made  parties  if  they  had 
been  amenable  to  its  process,  that  these  circumstances  shall  not  expel 
other  suitors  who  have  a  constitutional  atad  legal  right  to  submit  their  case 
to  a  court  of  the  United  States  ^  provided  the  decree  may  be  made  with- 
out affecting  their  interests.  This  rule  has  also  been  adopted  by  the 
court  of  chancery  in  England. 

Where  the  new  parties  to  a  proceeding  in  chancery  are  the  legal  represent- 
atives of  an  original  party,  and  the  proceedings  have  been  revived  in  their 
names,  by  the  order  of  the  court  on  a  bill  of  revivor  f  the  settied  practice 
X8  to  use  an  the  testimony  which  might  ha? e  been  used  if  no  abatement 
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had  occumd.  The  reprM^ntntire*  tnke  the  place  of  those  which  they 
repreaenty  and  the  aiut  proceeds  in  a  newfomu  unalTected  by  the  chanj^ 
of  name. 

Agreementi  had  been  made,  under  which  -depontions  taken  in  other  caaea 
where  the  aame  qaestiona  of  title  were  inTolved,  should  be  read  in  eid- 
dence,  and  on  the  hearing  in  the  circuit  court  these  depositions  were 
read :  afterwards,  on  an  appeal  to  thb  court,  the  decree  of  tlie  circuit 
court  was  reversed,  and  by  the  decree  of  reyersal  tlie  parties  were  per- 
mitted to  proceed  de  novo.  When  the  case  was  again  heard  in  the  dr^ 
cuit  court  the  defendant  objected  to  the  reading  of  the  depositions, 
aaseiting  that  the  decree  of  reversal  annulled  the  written  certiScate  of 
the  parties  for  the  admission  of  testimony.  By  the  court  The  consent 
to  the  depontions  was  not  limited  to  the  first  liearing,  but  was  co-exten- 
nve  with  the  cause.  The  words  in  the  decree  of  reversal,  that  the  par- 
ties may  proceed  de  novo,  are  not  equivalent  to  a  dismission  of  the  bill 
without  prejudice ;  nor  could  the  court  have  understood  them  as  affecting 
the  testimony  in  the  cause  {  or  setting  aside  the  solemn  agreement  of  the 
parties.    The  testimony  is  still  admissible  to  the  extent  of  the  agreement. 

The  rules  of  law  respecting  a  purchaser  without  notice,  are  formed  for  the 
protection  of  him  who  purdiases  a  legal  estate,  and  pays  the  purchase 
money  without  a  knowledge  of  the  outstanding  equity.  They  do  not 
protect  a  person  who  acquires  no  semblance  of  title.  They  apply  fully, 
only,  to  the  purchaser  of  the  legal  estate.  Even  the  purchaser  of  an 
equity  is  bound  to  take  notice  of  any  prior  equity. 

The  bill  set  forth  a  title  m  B.  H.,  the  wife  of  T.  H.,  by  direct  descent  from 
her  brother  to  herself,  and  insisted  on  this  title  to  certain  real  estate. 
The  answer  of  the  defendants  resisted  the  claim,  because  the  land  had 
been  conveyed  by  the  complainants  before  the  institution  of  the  suit  to 
A.  C«  The  complainant  in  his  replication  admitted  the  execution  of 
the  deed  to  A.  C,  but  averred  that  it  was  made  in  trust  to  recohvey  the 
lot  to  T.  H.,  to  be  held  by  him  for  the  use  and  benefit  of  B.  H.,  his  wife 
and  her  heirs,  and  to  enable  T.  H.  to  manage  and  litigate  the  said  rights; 
and  that  A.  H.,  in  execution  of  the  trust,  made  a  deed  to  T.  H.  The 
deed  was  recorded,  and  was  exhibited,  but  it  did  not  state  the  trust  The 
rules  of  the  court  of  chanceiy  will  not  permit  this  departure  in  the  repli- 
cation from  the  statements  of  the  bill. 

The  act  for  regulating  processes  in  the  courts  of  the  United  States,  provides 
that  the  forms  and  modes  of  proceeding  in  courts  of  equity,  and  in  those 
of  admiralty  and  maritime  jurisdiction,  shall  be  according  to  the  principles, 
rules  and  usages  which  belong  to  courts  of  equity  and  to  courts  of  admi- 
ralty, respectively,  as  contradistinguished  from  courts  of  common  law, 
subject,  however,  to  alterations  by  the  courts,  &c.  This  act  has  been 
generally  understood  to  adopt  the  principles,  rules  and  usages  of  the 
court  of  chancery  of  England. 

APPEAL  from  the  circuit  coiirl  of  ilie  United  States  for  the 
diitfrict  of  Ohio. 
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This  caise  was  hefon  the  court  at  January  term  1818^  1 
PeterBi  t41|  6n  an  appeal  by  the  parties  who  ara  now  appeU 
lants.  The  court,  at  that  term,  reversed  the  decree  of  the 
drcuit  court  of  Ohio,  because  a  certain  Abraham  Oarriscm  had 
not  been  made  a  party  in  that  court;  and  the  cause  was  re- 
manded ^' with  instructions  to  permit  the  complainants^  the 
appellees,  to  amend  their  bill  and  to  make  proper  parties,  and 
to  proceed  de  novo  in  the  cause  from  the  filing  of  suoh  amended 
bill,  as  law  and  equity  might  require." 

Kn  the  circuit  court  an  amended  bill  was  filed,  making 
Abraham  Garrison  a  party,  and  the  parties  proceeding  to  a 
final  hearing,  a  decree  was  rendered  in  fiivour  oif  the  complain- . 
ants,  firom  which  decree  the  defendants  appealed  U>  this  court 

The  case  was  argued  by  Mr  Caswell  for  the  appellant; 
and  by  Mr  Ewiiig  and  Mr  Clay  for  the  appellee. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  suit  was  originally  brought  in  the  court  of  the  United 
States  for  the  seventh  circuit  and  district  of  Ohio,  sitting  in 
chancery,  by  Thomas  S.  Hinde  and  Belinda  his  wife,  for  the 
conveyance  of  a  lot  of  ground  in  the  town  of  Qincinnati,  desig- 
nated in  the  plan  of  the  town  by  the  number  86. 

The  bill  alleges  that  Abraham  Garrison,  under  whom  all 
parties  claim,  sold  and  conveyed  the  said  lot  of  ground  to  Wil- 
liam and  Michael  Jones,  as  is  proved  by  his  receipt  in  the  fol- 
lowing words.  ^^  Received,  Cincinnati,  10th  September  1790, 
of  William  and  Michael  Jones,  fifty  pounds  thirteen  shillings 
and  three  pence,  in  part,  of  a  lot  opposite  Mr  Coun's  in  Cin- 
cinnati, for  two  hilhdred  and  fifty  dollars,  which  I  will  make 
them  a  warrantee  deed  for,  on  or  before  the  20th  day,  this 
instant 

^*  Signed,  Abraham  Garrison. 

«  Test,  Jacob  Awl." 

That  a  deed  was  executed  the  succeeding  day,  which  has 
been  lost  That  on  the  96th  of  March  1800,  William  Jones, 
acting  for  and  in  the  name  of  William  and  Michael  Jones, 
conveyed  the  lot  to  Thomas  Doyle,  Jun.  then  an  infant;  and 


f^ 


Digitized  by  VjOOQIC 


JANUARY  TERM  18SS.  iM 

[Tattler  t.  Hinde.] 

that  his  father,  Thomas  Doyle,  took  potoesdon  of  it  in  the 
name  of  his  son,  and  retained  possession  until  his  death;  that 
the  said  Thomas  Doyle,  Jun.  having  survived  both  his  parents^ 
died  under  age  in  the  year  1811,  leaving  the  pla^ltifl^  Belinda, 
his  sister  by  the  mother's  side;  and  heir  at  law. 

The  bill  then  alleges,  that  in  the  year  1814  the  plaintifl^ 
Thomas  S.  Hinde,  in  right  of  his  wife,  took  possession  of  the 
said  lot  and  placed  a  tenant  on  it;  after  which,  in  the  year 
1819,  he  obtained  a  deed  of  confirmation  from  M^am  Jones. 

The  bill  further  charges,  that  James  Findley,  Chailes  Yat- 
tier,  Robert  Ritchie,  WiUiam  Lytle,  George  Ely  iand  William 
Dennison,  knowing  the  title  of  the  plaintifis,  but  discovering 
that  the  deed  from  Garrison  to  William  and  Michael  Jones 
was  lost,  have  procured  a  deed  from  Garrison  to  some  one  of 
them,  and  have  turned  his  tenant  out  of  possession  The 
plaintiffs  have  commenced  an  ejectment  against  the  tenants  in 
possession,  but  are  advised  that  they  cannot  Support  it.  They 
therefore  pray  for  a  conveyance,  for  discovery  and  for  genertd 
relief. 

The  receipt  of  Abraham  Ganison  to  William  and  Michael 
Jones,  and  the  deed  of  William,  puqporting  to  convey  for 
Michael  and  himself,  with  the  deed  of  confirmation  executed 
by  Michael,  are  filed  as  exhibits.  The  record  also  contains  a 
deed  of  John  C.  Symmes,  dated  the  Slst  of  July  1795,  convey- 
ing the  lot  to  Abraham  Garrison.  The  deed  from  Jones  to 
Doyle  is  in  the  name  of  William  and  Michael  Jones,  and  is 
sigfned  W.  and  M.  Jones;  but  concludes,  '^in  witness  whereof 
the  said  William  Jones  hath  hereunto  set  his  hand  and  seal, 
the  day  and  year  first  above  mentioned." 

James  Findley  answers,  that  having  obtained  a  judgment 
far  a  large  sum  against  Charles  Yattier,  the  lot  86,  with  other 
real  property  to  a  large  amount,  was  transferred  to  him  in  the 
year  1807  in  satisfaction  thereof,  and  possession  of  the  lot  was 
given.  In  the  year  1815  he  was  informed  that  Abraham  Gar- 
rison claimed  the  lot,  and  on  searching  the  record,  could  find 
no  convejrance  from  him  for  it.  He  purchased  it  from  Garri- 
son for  the  sum  of  seven  hundred  dollars,  on  condition  of  his 
conveying  twenty-three  feet,  part  thereof,  to  Abraham  Garri- 
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son,  Jun.y  the  son  of  the  vendor.  Conveyances  were  executed 
in  pursuance  of  this  contract.  Previous  to  this  purchase,  he 
understood  that  Thomas  Doyle  was  once  the  owner  of  the  lot, 
that  it  had  been  sold  at  a  sheriff's  sale  as  his  property,  and 
purchased  by  Charles  Vattier.  When  he  purchasec^  Garrison 
assured  him  that  he  had  never  sold  the  lot;  and  his  inquiries 
among  the  old  settlers  respecting  the  sale  to  William  and 
Michael  Jones,  were  answered  by  assurances  that  they  knew 
nothing  more  than  report,  that  Thomas  Doyle  had  claimed 
the  lot,  and  that  it  was  sold  by  the  sheriff  as  his  property. 
Never  heard  that  the  plaintifi^  T.  S.  Hinde,  had  been  in  pos- 
session. In  April  1818,  on  a  compromise  with  Charles  Vattier, 
he  conveyed  to  hun  all  his  interest  in  the  lot. 

The  deed  from  Findley  to  Vattier  is  made  in  consideration 
of  one  dollar,  and  a  final  settlement  of  all  claims. 

The  answer  of  Charles  Vattier  states,  that  in  the  year  1800 
the  lot  was  advertised  by  the  sheriff  of  Hamilton  county  to  be 
sold  under  execution,  issued  on  a  judgment  he  obtained  against 
Thomas  Doyle,  at  which  sale  he  became  the  purchaser,  at  the 
price  of  twenty  dollars.  Neither  the  return  of  the  sale,  nor  thn 
deed  made  to  him  by  the  sheriff  can  be  found  He  has  no 
other  knowledge  of  the  title  of  Thomas  Doyle,  than  that  the 
loi  was  called  his.  He  held  possession  under  the  sole,  until 
James  Findley  became  possessed  thereof  in  1807.  In  the  year 
1818  James  Findley  conveyed  the  lot  to  him  for  a  valuable 
consideration,  after  which  he  conveyed  to  William  Lytle. 

The  answer  of  William  Lytle  states  that  he  purchased  part 
of  the  lot  86  from  Charles  Vattier  in  1818,  for  fifteen  thousand 
four  hundred  dollars.  He  had  no  knowledge  of  the  claim  of 
Thomas  Doyle,  Jun.  Some  time  before  the  purchase,  he  had 
heard  that  Mr  Hinde  had  takeii  possession  of  some  lots  claimed 
by  Thomas  Doyle,  deceased,  but  does  not  recollect  which  lot& 

The  answer  of  Robert  Ritchie  states,  that  he  is  a  purchaser 
for  a  valuable  consideration,  without  notice  of  that  part  of  the 
lot  No.  86,  which  was  conveyed  by  James  Findley  to  Abraham 
Garrison,  Jun. 

Sundry  depositions  were  taken  and  exhibits  filed,  after  which 
the  cause  cam^  on  to  be  hieard,  and  the  court  decreed  Charles 
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Vattier  and  Robert  Ritchie  severally  td  convey  to  the  plaintiflb 
the  parts  they  respectively  held  of  the  lot  86.  From  this  de- 
cree the  defendants  appealed  to  this  court. 

On  a  hearing  the  decree  was  reversed,  because  Abraham 
Garrison  was  not  made  a  party ;  and  the  cause  was  remanded 
to  the  circuit  court  with  directions  to  permit  the  plaintiffi  to 
amend  their  bill,  and  make  Abraham  Garrison  a  party,  and  to 
proceed  de  novo. 

On  the  return  of  the  cause  to  the  circuit  court,  the  death  of. 
the  plaintiff  Belinda,  being  suggested,  the  suit  was  revived  as 
to  her  heirs;  and  a  bill  of  revivor,  and  an  amended  and  supjAe- 
mental  bill  was  filed,  making  Abraham  Garrison  a  party. 

The  bill,  after  reciting  the  matter  of  the  orig^al  bUl,  and 
stating  the  death  of  Belinda  Hinde  without  issue,  whereby  the 
plaintiff  T.  S.  Hinde,  became  entitled  to  a  life  estate,  as  tenant 
by  the  courtesy,  and  the  other  plaintiffs,  who  are  infants,  were 
entitled  ad  the  only  issue  and  heirs  of  the  said  Belinda;  prays 
that  the  suit  and  all  the  proceedings  in  it  may  stand  revived 
and  be  prosecuted  by  the  said  Thomas,  for  himself,  and  for 
them  as  their  next  fiiend.     The  bill  then  charges,  that  James' 
Bradford,  Thomas  Doyle  and  John  Bradshaw  were  brother 
officers;  that  Bradshaw  executed  a  voluntary  bond  to  Thomas 
Doyle,  the-son  of  Thomas  Doyle,  binding  himself  to  convey  to 
him  two  hundred  and  fifty  acres  of  land,  part  of  a  large  tract, 
which  is  very  valuable.    This  bond  w^  delivered  to  Thomas 
Doyle,  the  father,  for  the  benefit  of  his  son,  who  afterwards 
sold  the  land  to  Samuel  C.  Vance  for  a  large  sum  of  money, 
which  he  received.     To  indemnify  his  son,  he  procured  the  lot 
No.  86  to  be  conveyed  to  him.     This  intention  was  declared  at 
the  time.     He  was  then  indebted,  but  not  ihsolvent.   'Cincin- 
nati then  contained  not  more  than  one  hundred  inhabitants, 
and  this  traiisaction  was  generally  known.    After  the  execu- 
tion of  the  bond  to  T.  Doyle,  the  son,  J.  Bradshaw  departed 
this  life  leaving  a  will  in  which  he  devised  his  whole  estate  to 
T.  Doyle  the  elder.     The  estate  of  the  father  descended  to  his 
son,  aiid  on  his  death  to  his  half  sister  Belinda,  after  which  the 
plaintifl^  T.  S.  Hinde,  confirmed  the  sale  to  Vance. 
After  T.  Doyle,  the  fathdr^  had  taken  possession  of  lot  No. 
Vol.  VH.— 2  H 
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86  fer  his  son,  sundry  lots  in  Cincinni^ti  were  sold  as  his  pro- 
perty under  execution,  some  of  which  were  purchased  by  Yat- 
tier ;  but  lot  86  was  not  among  them. 

It  remained  open  and  unimproved  until  1814^  when  the.  plain- 
tifl^  T.  J.  Hinde,  took  possession,  and  jdiaced  a  tenant  on  it 

Yattier,  erroneoudy  supposing  himself  to  have  purchased 
this  lot  86  among  others,  examined  into  the  title,  and  must 
have  become  fully  apprized  of  the  title  of  T.  Doyle  the  younger, 
as  the  deed  from  Jones  to  him  was  on  record,  and  recites  the 
deed  from  Harrison  to  Jones.  In  consequence  of  this,  he  took 
depositions  in  perpetuam  rei  memcviam,  to  prove  that  the  con- 
sideration of  the  deed  to  the  son  moved  from  the  fr^ther. 

About  the  year  1807,  Yattier,  being  largely  indebted  to 
Findley,  transferred  to  him  a  large  quantity  of  property,  among 
which  lot  86  was  supposed  to  be  included.  It  is  understood 
that  no  money  passed  on  this  arrangement  between  Yatti^ 
and  Findley,  nor  were  the  relations  of  the  parties  changed. 
.  Findley  examined  into  the  title  and  became  acquainted  with 
its  history  from  the  recorder,  T.  Henderson.  He  determined 
to  acquire  the  legal  title  from  Garrison,  which  he  did  acquire 
at  the  price  of  seven  hundred  dollars,  and  the  conveyance  of 
twenty-three  feet,  part  of  the  lot,  to  the  son  of  the  vendor. 
The  lot  was  then  worth  thirty  thousand  ddlars. 

In  1818  Findley  and  Yattier  readjusted  their  aflair%  and  lot 
No.  86,  so  far  as  Findley  retained  the  title,  was  reconveyed  to 
Yattier.  He  sold  to  Lytle  for  fifteen  thousand  dollars,  who 
never  paid  any  money;  and  the  contract  has  been  cancelled. 
The  bill  prays  for  a  discovery  and  for  a  conveyance. 

The  answer  of  Abraham  Garrison  acknowledges  the  sale 
and  conveyance  to  William  and  Michael  Jones,  and  the  receipt 
of  the  purchase  money.  He  admits  the  receipt  filed  in  the 
cause.  He  was  induced  to  make  the  conveyance  to  Findley, 
by  the  assurance  that  the  equitable  title  was  already  in  him. 
He  disclaims  all  title  or  interest,  and  prays  to  be  dismissed. 

The  defendant.  Garrison,  having  disclaimed  all  interest,  and 
it  appearing  that  he  was  a  citizen  of  Illinois;  and  the  defend- 
ants, who  purchased  the  twenty-three  feet  of  land,  sold  by 
FiAdley  to  Abraham  Garrison,  Jun.,  having  filed  their  answers 
denying  notice;  and  the  plaintiffs  admitting  that  notice  could 
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not  be  fixed  on  them;  the  court,  with  the  ccmsent  of  the  plain- 
tiffiiy  decreed  that  the  bill  be  dismisaed  as  to  them. 

The  answer  of  Charles  Vattier  states,  the  amendment  of  the 
bill,  by  which  Garrison  was  made  a  party,  and  the  subsequent 
dismissiim  of  thb  bill  as  to  hun;  wherefore,  he  prays  that  the 
whole  tnll  may  be  dismissed. 

He  does  not  admit  that  Belinda  Bradford  was  the  heir  a( 
law  of  Jamea  Bradford,  or  that  she  was  bom  in  lawful  wedlock; 
nor  does  he  admit  the  marriage  of  Thomas  Doyle  with  the 
mother  of  the  said  Belinda,  or  the  birth  of  T.  Doyle,  Jun. 

He  denies  that  the  said  Belinda  was  the  heirof  T.  Doyle,  Jun. 
He  admits  the  conveyance  of  the  lot  from  John  Cleves  Symmes 
in  1795  to  A.  Garrison,  and  that  some  contract  waa  made  by 
Garrison  with  W.  and  M.  Jones,  and  that  W.  and  M.  Jones 
sold  their  equitable  title  to  T.  Doyle,  who  took  possession  in 
his  own  right,  and  not  in  right  of  his  son.  The  consideration 
moved  ftom  the  fiither;  consequently,  if  the  conveyance  was 
made  to  the  son,  he  held  in  trust  finr  fads  father. 

The  deed  froin  Jones  was  made,  he  says,  to  the  son  fraudu^ 
lently,  for  the  sole  purpose  of  defrauding  creditors.  He  denies 
that  the  father  was  indebted  to  the  son.  He  denies  that  the  lot 
lay  open  and  unimproved.  It  was  ip  possession  of  the  defend- 
ant, who  made  some  small  improvements  on  it 

He  obtained  a  judgment  against  the  elder  Doyle  in  Feb- 
ruary 1801,  upon  which  an  execution  issued,  which  was  levied 
ODslot  86.  An  inquest  summoned  to  ascertain  the  value  of 
the  premises,  returned  that  Thomas  Doyle  was  seised  of  lot 
No.  86,  and  that  its  clear  yearly  value  was  twelve  dollare.  A 
writ  of  venditioni  exponas  was  issued,  which,  was  stayed  by* 
supersedeas;  but  the  judgment  was  affirmed:  after  which  the 
lot  was  sold  under  execution,  and  the  defendant,  Vattier,  be- 
came the  purchaser.  There  having  been  lots  sold  oa  the  same 
day,  the  sheriff  conveyed  to  Mr  Bamet  the  lot  sold  to  the  de^ 
fendant,  and  to  the  defendant  the  lot  sold  to  Mr  Bamet.  The 
mistake  was  corrected  by  Mr  Bennet,  so  far  as  his  own  interest 
was  concerned,  bui  was  neglected  by  the  defendant 

Some  time  after  his  purchase,  he  heard  of  the  claim  of  young 
Doyle,  and  on  being  told  by  Jones  that  the  purchase  money 
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was  paid  by  the  father,  he  took  depositions  to  perpetuate  testi- 
mony. 

He  denies  that  Belinda,  the  late  wife  of  T.  S.  Hmde,  was  Ihe 
heir  of  T,  Doyle,  Jun. 

He  admits  that  upon  a  final  settlement  with  Findley,  the  lot 
was  reconveyed  to  him  at  the  price  of  fifteen  thousand  dollars. 
He  also  admits  the  sale  to  Lytle,  and  a  reconveyance  of  the 
property,  the  purchase  money  not  having  been  paid. 

The  same  defendant  afterwards  filed  an  amended  answer,  in 
which  he  states,  that  at  the  time  of  filing  the  original  bill, 
Belinda  Hinde,  the  plaintiflT,  whose  right  was  asserted  therein, 
had  no  title  to  the  lot  86.  That  on  the  5th  day  of  October 
1814,  she,  with  her  husband,  Thomas  S.  Hinde,  executed  and 
delivered  to  Alexander  Cummins,  a  deed  of  bargain  and  sale, 
whereby  they  conveyed  the  said  lot  to  him  in  fee  simple,  which 
deed  was  recorded  in  the  court  of  Hamilton  county,  a  copy  of 
which  is  exhibited  with  the  answer. 

In  their  replication  the  plaintifls  admit  the  execution  of  the 
deed  set  f<  rth  in  the  amended  answer,  but  aver  that  if  the 
deed  was  sufiicient  in  law  to  transfer  the  -estate  of  the  said 
Belinda  in  the  premises,  which  they  do  not  admit,  it  wrs  in- 
tended to  vest  the  same  in  the  said  Alexander,  in  trust  to 
reconvey  the  same  to  the  said  Thomas,  to  be  held  by  him  in 
trust  for  the  use  and  benefit  of  the  said  Belinda  and  her  heirs; 
and  for  this  purpose  the  said  Alexander  did,  on  the  5th  day  of 
October  1814,  reconvey  the  said  lot  to  the  said  Thomas.  And 
afterwards,  in  March  1815,  did  execute  another  deed  for  the 
same  purposes,  which  last  mentioned  deed  was  properly  re- 
corded in  Hamilton  county. 

The  defendants  rejoin  to  this  replication. 

On  a  hearing,  the  court  dismissed  the  bill  as  to  Lytle  and 
Findley,  they  appearing  to  have  no  interest  in  the  premises ; 
and  decreed  that  Charles  Vattier  do,  within  sixty  dajrs,  re- 
lease to  the  plaintifEi  so  much  of  lot  86  as  was  conveyed  to 
him  by  James  Findley.  From  this  decree  the  defendant, 
Charles  Vattier,  appealed  to  this  court. 

The  counsel  for  the  appellant  assigns  several  errors  in  the 
decree.    The  first  is,  that  the  court  had  no  jurisdiction,  the  de- 
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fendant  Garrison  being  fi  citizen  of  the  state  of  Illinois.  He 
contends  that,  in  suits  between  citizens  of  the  United  States^ 
all  the  parties  on  one  side  must  be  citizens  of -the  state  in  which 
the  suit  is  brought ;  and  that  the  jurisdiction  of  the  court  de- 
pends on  the  state  of  parties  at  the  institution  of  the  suit  In 
support  of  this  proposition  he  cites  NoUan  et  al.  y.  T(Hrrance, 
9  Wheat  537.  In  that  case,  a  plea  to  the  jurisdiction  averred 
that  the  plaintiff  and  defendant  art  both  citizens  of  the  state 
of  Mississippi.  On  demurrer  this  plea  was  held  ill,  because 
the  jurisdiction  of  th6  court  depended  on  the  state  of  the  par- 
ties at  the  institution  of  the  suit,  and  not  at  the  time  of  -the 
pleE  pleaded. 

The  same  objection  was  made,  and  the  same  case  cited  in 
support  of  it,  in  Connolly  et  al.  ▼.  Taylor  et  al.,  %  Pet  656. 
In  diat  cose  the  court  said,  "  where  there  is  no  change  of 
party,  a  jurisdiction  depending  on  the  condition  of  the  party  is 
governed  by  that  condition  as  it  was  at  the  commencement  of 
the  suit"  But  this  principle  was  not  supposed  to  be  applicable 
to  a  suit  brought  by  or  against  several  individuals,  whose 
names  were  struck  out  during  its  progress.  In  the  case  of 
Connolly  et  al.  v.  Ti^ylor  et  al.  the  plaintifis  were  aliens  and  a 
citizen  of  Pennsylvania.  The  defendants  were  citizens  of  the 
state  of  Kentucky,  in  which  the  suit  was  brought,  except  one 
who  was  a  citizen  of  Ohio.  As  between  the  citizen  of  Penn- 
sylvania and  of  Ohio,  the  court,  sitting  in  Kentucky,  could 
exercise  no  jurisdiction.  *'  Had  the  cause,?*  said  the  court, 
^  come  on  for  a  hearing  in  this  state  of  parties,  a  decree  could 
not  have  been  made  in  it  for  the  want  of  jurisdiction.''  The 
name  of  the  citizen  of  the  United  States,  who  was  originally 
a  {daintifl^  was,  however,  struck  out  before  the  cause  came  to 
a  hearing,  and  the  jurisdiction  was  sustained. 

This  case  is,  we  think,  in  point.  A  decree  between  all  the 
original  parties  could  not  have  been  made.  Those  plaintif&s 
who  had  a  right  to  sue  all  the  defendants,  had  in  Uieir  bill 
united  with  themselves  a  person  between  whom  and  one  of 
the  defendants  the  court  could  not  take  jurisdiction.  By 
striking  out  his  name,  the  impediment  was  removed,  and  the 
jurisdiction  between  the  other  parties  remained  as  it  would 
have  stood  had  bis  name  never  been  inserted  in  the  bill.    The 
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court  could  perceive  no  objectioii  founded  in  convenience  or  in 
law  to  this  course. 

It  is  impossible  to  draw  a  distinction,  so  hi  as  respects  juris- 
diction, betweeii  striking  out  the  name  of  a  plaintiff  and  of  a 
defendant  The  citizen  of  Ohio  may  have  been  a  more  ne- 
cessary party  in  the  cause  than  the  citizen  of  Pennsylvania. 
Had  it  been  otherwise,  the  same  principle  which  sustained  the 
one  alteration  would  have  sustained  the  other. 

In  the  case  of  Cameron  v.  M'Roberts,  3  Wheat  591,  John 
AFRoberts,  a  citizen  of  Kentucky,  filed  his  bill  in  the  court  of 
the  United  States  against  Charles  Cameron,  a  citizen  of  Virgi- 
nia, and  other  defendants,  without  any  designation  of  their 
citizenship.  The  defendants  appeared  and  answered,  and  a 
decree  was  pronounced  for  the  plaintiff.  Upon  a  motion  to 
set  aside  the  decree,  and  to  dismiss  the  suit  for  want  of 
jurisdiction,  the  judges  were  divided  in  opinion  on  the  follow- 
ing points,  which,  was  certified  to  this  court 

**  Had  the  district  court  jurisdiction  of  the  cause  as  to  the 
defendant  Cameron  and  the  other  defendants  1  If  not,  had 
the  court  jurisdiction  as  to  the  defendant  Cameron  alone  V* 

The  certificate  of  this  court  was,  that  if  a  joint  interest  vested 
in  Cameron  and  the  other  defendants,  the  court  had  no  juris- 
diction over  the  cause.  If  a  distinct  interest  vested  in  Came- 
ron, so  that  substantial  justice  (so  far  as  he  was  interested) 
could  be  done  without  aiSecting  the  other  defendants,  the  juris- 
diction of  the  court  might  be  exercised  as  to  him  alone. 

The  other  defendants  were  represented,  on  the  motion,  to  be 
citizens  of  Kentucky ;  but  this  is  of  no  importance,  since  the 
jurisdiction  of  the  court  was  as  much  affected  by  the  omission 
to  aver  that  they  were  aliens  or  citizens  of  some  other  state, 
as  it  would  have  been  by  the  averment  that  they  were  citizens 
of  Kentucky. 

This  certificate  applies  to  the  state  of  parties  at  the  time  of 
the  decree,  and  afiirms  this  principle.  If  the  defendants  have 
distinct  interests,  so  that  substantial  justice  can  be  done  by 
decreeing  for  or  against  one  or  more  of  them,  over  whom  the 
court  has  jurisdiction,  without  affecting  the  interests  of  the 
others,  its  jurisdiction  may  be  exercised  as  to  them. 

If  then,  when  this  cause  came  on  for  hearing,  Abrahan 
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Garrisoa  bad  still  been  a  defendant,  a  decree  nugbt  tben  have 
been  pronounced  for  <Mr  against  the  other  defendants,  and  the 
bill  have  been  dismissed  as  to  him,  if  such  decree  could  have 
been  pronounced  as  to  them  without  affecting  his  interests. 

We  perceive  no  princii^e  of  reason  w  law  which  opposes 
this  course.  The  incapacity  of  the  court  to  exercise  jurisdic- 
tion over  Garrison  could  not  affect  their  jurisdicticNi  over  other 
defendants  whose  interests  were  not  connected  with  his,  and 
from  whom  he  was  separated  by  dismissing  the  U^  as  to  him. 

The  second  enot  assigned  is  attended  with  more  difficult. 
It  is,  that  Abraham  Garrison  is  a  necessary  party,  without 
whom  a  decree  ought  not  to  be  made.  This  objection  derives 
additional  force  from  the  feet,  that'the  former  decree  vtras  re- 
versed because  he  had  not  been  made  a  party.  Did  the  case 
now  appear  under  preciseljr  the  same  circumstances  as  at  the 
former  hearing,  the  same  ilecree  would  undoubtedly  be  now 
pronounced.  But  it  is  insisted  by  the  counsel  for  the  aiqpellees^ 
that  circumstances  have  so  changed  as  to  require  a  dififareni 
decision.  It  did  not  ajqiear  in  the  record,  as  formerly  brought 
upi  that  Garrison  was  not  within  the  jurisdiction  of  the  court 
lliis  circumstance  is  undoubtedly  entitled  U>  great  considersF* 
tion,  and  has  always  received  it.  It  is  die  settled  practice  in 
the  courts  of  the  United  States,  if  the  case  can  be  decided  on 
its  merits  between  those  who  are  regulariy  before  them,  to 
decree  as  between  them.  Although  other  persons,  not  within 
their  jurisdiction,  may  be  coUaterally  or  incidentally  concerned, 
who  must  have  been  made  parties  had  they  been  amenable  to 
its  process,  this  circumstance  shall  not  expel  other  suitors  who 
have  a  constitutional  and  legal  right  to  submit  their  case  to  a 
court  of  the  United  States,  provided  the  decree  may  be  made 
without  aflbcting  those  interests. 

In  the  case  o(  Osbom  et  al.  v.  The  Bank  of  the  United 
States,  9  Wheat  7S8,  this  point  was  made  and  relied  on  by 
the  appellant^.  A  tax  had  been  imposed  by  the  legislature  of 
Ohio  on  the  Bank  of  the  United  States,  which  had  been  forci- 
bly levied  by  the  officer  employed  to  collect  it.  A  bill  was 
filed  aganiat  this  officer,  and  against  the  auditor  and  treasiu«r 
of  the  state,  praying  that  the  money  might  be  restore  to  the 
bank,  the  act  imposing  the  tax  being  unconstitutional.    The 
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procen  was  served  while  the  money  was  yet  in  Ube  hands  of 
the  officer.  The  court  decreed  the  restoration  of  the  money, 
and  the  defendants  appealed.  The  appellants  insisted  that  the 
state  of  Ohio  was  the  party  really  interested ;  that  the  treiu 
surer,  auditor,  and  collecting  officer  were  its  agents ;  and  that 
no  decree  could  be  made  unless  the  jHincipal  could  be  brought 
before  the  court. 

This  court  admitted  the  direct  interest  of  the  state,  and 
added,  **  had  it  been  within  the  power  of  the  bank  to  make  it 
a  party,  perhaps  no  decree  ought  to  have  been  pronounced  in  . 
the  cause  until  the  state  was  before  the  court.  But  this  was 
not  in  the  power  of  the  bank.**  The  jurisdiction  of  the  court 
was  sustained,  and  the  decree  affirmed. 

This  is  a  stronger  case  than  that  under  consideration.  The 
money  in  contest  would  have  been  paid  into  the  treasury  of 
the  state,  had  the  bill  been  dinnissed  for  want  of  proper  par- 
ties. The  decree  arrested  the  maoey  in  its  progress  to  the 
treasury,  and  restored  it  to  the  bank.  All  must  admit  that  the 
state  ought  to  have  been  made  a  party,  had  it  been  amenable 
to  the  process  of  the  court.  Yet  this  direct  interest  did  not 
restrain  the  court  from  deciding  the  merits  of  the  cause  be- 
tween the  parties  before  it. 

In  the  case  at  bar,  Abraham  Qarrisonhas  no  claim,  legal  oi 
equitable,  to  the  property  in  contest.  No  decree  could  be  made 
against  him,  and  he  has  filed  his  answer  disclaiming  all  inter- 
est in  the  cause.  It  id  true  that  his  answer  is  not  evidence  as 
an  answer,  since  the  court  had  no  jurisdiction  as  to  him.  But 
in  a  question  concerning  himself  only;  in  a  question  whether 
the  court  will  abstain  from  exercising  its  jurisdiction  between 
parties^  in  some  of  whom  the  whole  title  in  law  and  equity  is 
vested,  lest  his  interests  should  be  affected;  his  disclaimer  of 
all  interest,  appearing  in  the  form  in  which  it  appears,  cannot 
be  disregarded. 

The  rule  that  the  court  will  proceed,  although  persons  inter- 
ested are  not  parties,  if  those  persons  are  not  within  its  juris- 
diction, has  been  adopted  also  by  the  court  of  chancery  in 
England.  There,  as  here,  the  general  rule  is  that  "  all  persons 
materially  interested  in  the  aubject  ought  to  be  parties,  in  order 
to  prevent  a  multiplicity  of*  suits,  and  that  there  may  be  a 
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complete  decree  between  all  parties  having  material  intereste ; 
but  this  being  a  general  rule,  established  for  the  convenient^ 
administration  of  justice,  is  subject  to  some  exceptions,  intro- 
duced from  necessity,  or  with  a  view  to  practical  convenience. 
**  Thus,"  continues  Mr  Maddock  (voL  2,  p.  142),  **  where  per- 
sons interested  are  out  of  the  jurisdiction  of  the  court,  and  it  is 
stated  so  in  the  bill  and  proved,  it  is  not  necessary  to  make 
them  parties." 

Had  the  case  on  the  former  hearing  appeared  as  it  now  ap- 
pears; had  it  been  then  known  as  it  is  now  known,  that 
making  Garrison  a  party  would  turn  the  plaintiffi  out  of  court, 
and  that  he  disclaimed  all  interest  in  the  cause ;  had  these 
fiicts  appeared  in  the  former  record ;  we  think  the  dectee  would 
not  have  been  reversed  for  the  cause  assigned  for  its  reversaL 
We  are  therefore  of  opinion  that  the  court  committed  no  error 
in  making  their  decree  between  the  remaining  parties^  after 
the  bill  had  been  dismissed  as  to  Abraham  Garrison. 

These  preliminary  objections  being  removed,  we  proceed  to 
consider  the  rights  of  the  parties. 

A  question  has  been  made  respecting  the  admissibility  of 
great  part  of  the  testimony  on  which  these  rights  depend. 

Before  the  original  decree  was  made,  while  the  cause  was 
depending  in  the<circuit  court,  the  parties,  by  tb^r  counsel, 
filed  a  consent  in  writing  for  the  admission  of  all  the  testim<Hiy 
which  had  been  taken  in  several  suits  which  were  depending 
between  some  of  the  same  parties,  relative  to  the  same  contro- 
versy, in  all  the  suits  both  in  law  and  equity.  Under  this 
agreement  all  the  depositions  were  read  without  objection,  at 
the  hearing  of  the  cause.  When  the  decree  then  pronounced 
was  reversed,  and  the  cause  remanded,  the  counsel  for  Yattier 
objected  to  such  of  the  depositions  as  were  not  regularly  taken; 
and  now  allege,  in  support  of  the  objection,  that  the  c<msent 
was  no  longer  binding.  That  the  order  to  proceed  de  novo 
was  equivalent  in  effect  to  dismissing  the  bill  without  preju- 
dice ;  and  that  new  parties  are  brought  into  the  cause. 

The  ooly  really  new  party  was  Abraham  Garrison,  and  the 
testimony  was  never  used  for  or  against  him.     The  bill,  as  to 
him,  was  dismissed  before  the  cause  came  to  a  hearing.    The 
Vol.  VIL— 2  I 
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hew  parties  {Aaintiffir  are  the  representatives  of  Belinda  Hinde, 
an  original  plaintifl^  and  the  proceedings  are  revived  in  their 
names  by  the  order  of  the  court  on  their  bill  of  revivor.  Under 
such  circumstances,  the  settled  practice  is  to  use  all  the  testis 
mony  which  might  have  been  used  had  no  abatement  occurred. 
The  representatives  take  the  place  of  those  whom  they  repre- 
sent, and  the  suit  proceeds  in  its  new  form  unaflbcted  by  the 
change  of  name. 

The  reversal  of  the  origin&l  decree  cannot  annul  the  written 
consent  of  parties  for  the  admission  of  testimony.  That  con- 
sent was  not  limited  in  its  terms  to  the  first  heariiEig,  but  was 
co-extensive  with  the  cause.  The  words  in  the  decree  of  re- 
versal, that  the  parties  may  proceed  de  novo,  are  not  equivalent 
to  a  dismission  of  the  bill  without  prejudice;  nor  could  the 
court  have  understood  them  as  affecting  the  testimony  in 
the  cause,  or  as  setting  aside  the  solemn  agreement  of  the 
parties.  The  testimony,  therefore,  is  still  ad^ussible  to  the 
extent  of  that  agreement. 

As  the  aj^llees  claim  under.  Thomas  Doyle,  Jun.,  the  first . 
inquiry  is  into  the  validity  of  his  title. 

It  is  derived,  as  is  stated  in  the  original  bill,  from  Abraham 
Garrison,  who  sold  to  William  and  Michael  Jones.  This  sale 
is  pr6ved  by  the  receipt  given  for  the  purchase  money,  which 
receipt  also  contains  a  stipulation  for  a  conveyance. 

An  objection  is  made  to  its  admission  &i  evidence,  because  it 
has  not  been  proved  by  the  subscribing  witness^  Some  affida- 
vits were  filed,  which  state  that  'after  diligent  inquiries  at  his 
former  place  of  residence,  no  intelligence  could  be  obtained  re- 
specting him,  nor  had  he  been  heard  of  for  many  years.  These 
affidavits  are  also  objected  to,  because  not  regularly  taken  on 
notice. 

The  validity  of  ^his  objection  need  not  be  examined,  because 
the  receipt  is  more  than  thirty  years  old,  and  is  not  only  free 
from  suspicion,  but  is  supported  by  other  testimony.  In  such 
a  case  the  subscribing  witness  may  be  dispensed  with.  Bui. 
Nisi  Prius,  255 ;  1  Starkie's  Law  of  Evidence,  342.  This  paper 
vests  an  equitable  title  in  William  and  Michael  Jones.  The 
bill  alleges  that  a  deed  in  pursuance  of  it  was  soon  after- 
wards executed,  and  there  is  much  reason  to  believe  that  the 
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allegatioa  is  true;  but  the  deed  is  lost,  and  the  proof  of  its  ex- 
istence is  not  thought  sufficient  to  establish  it 

In  March  1800,  a  deed  was  executed  by  William  Jones,  for 
and  on  behalf  of  his  partner  Michael  and  himself,  conveying 
the  lot  86  to  Thomas  Doyle,  Jun. 

The  appellants  insist  that  this  deed  is  fraudulent;  that  the 
consideration  moved  from  Thomas  Doyle  the  feither;  and  that 
the  convejrance  was  made  at  his  instance  to  his  son,  then  an 
infant,  for  the  purpose  of  protecting  the  property  from  the 
creditors  of  the  father,  ^ho  was  then  insolvent 

The  appellees  insist  tha.  the  money  paid,  was  in  truth  the 
money  of  the  son  then  in  the  hands  of  U^e  father,  and  that  the 
transaction'was  a  fair  one.  They  admit  that  Thomas  Doyle, 
Sen.  was  indebted,  but  not  insolvent  The  bill  stat^  that  the 
money  of  the  son  came  to  the  hands  of  his  fkther,  in  the  foIIo\f - 
ing  manner. 

John  Bradshaw,  the  intimate  friend  and  brother  omcer  of 
Thomas  Doyle,  being  an  old  bachel(v  without  near  relations, 
executed  a  voluntary  bond  to  the  son  of  his  friend,  for  two 
hundred  and  fifty  acres  of  valuable  land,  part  of  a  larger  tract, 
which  he  deposited  with  the  frither  for  the  use  of  the  son. 
This  statement  is  corroborated  by  the  will  of  Bradshaw,  in 
which  he  gives  the  residue  of  the  land,  and  all  his  other  pro- 
perty to  Thomas  Doyle.  What  is  denominated  a  bond,  is  in 
substance  a  deed  poU.  It  describes  the  tmct  of  land,  of  which 
the  two  hundred  and  fifty  acres  it  purports  to  convey  are  a 
part;  and  then,  for  a  valuable  consideration,  bargains  and  sells 
the  said  two  htmdred  and  fifty  acres  to  Thomas  Doyle,  Jun. 
son  of  major  Thomas  Doyle,  a  major  in  the  service  of  the  United 
States.  This  bond  or  deed  is  attested  by  two  witnesses,  and 
bears  date  the  7th  day  of  January  1794.  The  handwriting 
of  one  of  the  subscribing  witnesses  who  is  dead,  is  proved;  and 
a  witness  testifies  that  he  has  heard  nothing  concerning  the 
other,  though  he  has  made  inquiry  for  him.  The  hand  writing 
of  Bradshaw  is  also  proved. 

On  the  17th  of  May  1796,  Thomas  Doyle,  the  frither,  made 
the  foUovmig  assignment  of  this  instrument.  **  In  consideration 
of  four  hundred  dollars  to  me  in  hand  paid,  I  sign  over  in  behalf 
of  my  son,  Thomas  Doyle,  Jun.,  my  ri^ht  and  title  to  the  within 
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mentioned  tract  of  land,  and  obligate  myself  in  the  penalty  of 
six  hmidred  dollars,  that  when  he  becomes  of  sufficient  age, 
that  he  will  sign  over  his  right  and  title  of  the  same,  agreeable 
to  law.**  Signed,  Thomas  Doyle.  The  payment  of  the  coDsi*> 
demtion  money  specified  in  the  assignment  is  proved. 

Thomas  Doyle,  then,  was,  in  May  1796,  indebted  to  his  son 
fnr  money  received  to  his  use,  in  the  bwn  of  four  hundred  dol- 
lars. Although  the  sop  might,  when  of  age,  have  refused  to 
receive  this  money,  and  have  asserted  his  title  to  the  two  hun- 
dred and  fifty  acres,  had  the  tract  of  which  it  was  a  part, 
remained  the  property  of  his  father  the  devisee  of  Bradshaw, 
or  of  a  purchaser  widr  notice,  yet  he  was  not  compellable  to 
assert  it;  and,  his  title  not  being  on  record,  he  could  not  have 
asserted  it  against  a  purchaser  without  notice.  Thomas  Doyle 
the  son  then  was  a  bona  fide  creditor  Of  his  fiither,  for  the 
sum  of  four  hundred  dollars.  The  circumstances  under  which 
this  debt  was  created,  or  the  relationship  between  the  parties, 
cannot  render  it  less  sacred. 

In  Mjbich  1800,  Thomas  Doyle,  being  thus  indebted  to  his- 
son,  directed  the  conveyance  of  lot  No.  86,  to  be  made  to  him, 
declaiing  at  the  time,  that  it  was  made  in  consideration  of  the 
debt  he  owed  for  his  son's  land  sold  to  Vance.  Had  this  trans- 
action been  in  favour  of  any  other  creditor  than  a  son,  its  fiiir- 
ness  could  never  have  been  impeached.  Had  he,  as  guardian 
for  any  other  person,  secured  a  debt  under  the  same  circum- 
stances, the  helpless  infancy  of  the  ward  would  lM>t  have 
tainted  the  truisaction  with  fraud.  The  coimexion  between 
the  parties  may  excite  suspicion,  may  justify  a  more  scrutini- 
zing investigation  of  all  the  circumstances;  but  if  the  result  of 
this  investigation  be,  as  we  think  it  is,  that  the  conveyance 
was  in  payment  of  a  debt  of  the  most  sacred  obligation,  a  debt 
which  a  conscientious  debtor  ought  to  have  paid,  it  is  valid  in 
law.  The  consideration  mentioned  in  the  deed,  is  three  hun- 
dred and  fifty  dollars,  and  it  is  not  suggested  that  the  lot  was 
worth  more  than  that  sum. 

This  deed  could  pass  only  the  interest  of  WiUiam  Jones. 
But  it  purported  to  convey  the  interest  of  both  partners.  The 
presumption  arising  from  the  language  of  the  deed  and  the 
coimexion  between  the  parties,  tha,t  the  land  was  considered  as 
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an  article  cf  merchandize,  and  supposed  to  be  conyeyed  as 
sach  an  article,  is  strengthened,  if  not  confirmed  by  the  deed 
of  confirmation  afterwards  made  by  Michael  Jones,  the  other 
partner  and  joint  owner  of  the  lot,  and  by  his  deposition  which 
states  that  the  purchase  was  made  by  William,  the  acting 
partner,  who  directed  the  conveyance  to  be  made  to  the  firm. 

This  being  the  title  of  Thomas  Doyle,  Jmi.,  we  are  next  to 
inquire  whether  it  has  descended  on  Belinda,  the  plaintiff  in 
the  original  suit,  and  his  sister  on  the  part  of  the  mother. 

The  plaintiflis  make  two  objections  to  her  title. 

1st.  That  she  was  not  bom  in  lawful  wedlock,  and  was 
therefore  incapable  of  taking  lands  by  descent. 

2d.  That  if  legitimate,  she  could  not  inherit  this  from  her 
half  brother;  because  she  is  not  of  the  blood  of  the  first  pur- 
chaser, 

1.  Belinda  was  the  daughter  of  James  and  Margaret  Brad- 
f(xd.  Several  witnesses  testify  that  they  lived  together  as 
man  and  wife,  acknowledged  each  other  in  that  character, 
and  were  reputed  to  be  lawfully  married.  The  will  made  by 
Mr  Bradford,  after  being  mortally  wounded,  bequeathes  one 
half  of  his  estate  to  his  wife,  Margaret  Bradford,  ^<now  preg- 
nant ;**  and  the  other  half  to  his  child  *^of  which''  she  was 
then  pregnant 

To  this  testimony  the  appellant  opposes  some  rumours  that 
they  were  married  by  a  military  officer,  a  person  not  authorissed 
10  perform  the  ceremony. 

We  cannot  hesitate  on  this  question.  Belinda  Bradford,  the 
child  mentioned  in  the  will  of  her  feithervmust  unquestionably 
be  considered  as  legitimate. 

2.  It  is  alleged  that  she  could  not  inherit  this  lot,  unless 
Thomas  Doyle,  Jun.  died  before  the  enactment  of  a  law  which 
limited  the  inheritable  capacity  of  the  half  blood  to  the  blood 
of  the  first  purchaser;  and  the  appellants  insist  that  this  &ct  is 
not  proved. 

The  court  has  not  inquired  into  it,  because  Thomas  Doyle, 
Jun.  is  himself  the  first'  purchaser,  and  may  transmit  the  lot  to 
his  half  sister,  whether  on  the  part  of  the  fiitber  or  mother. 
The  plaintiff  Belinda  then  succeeds  to  all  the  rights  of  Tho- 
mas Doyle,  Jun^  in  4ie  lot  in  controversy. 
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We  are  next  to  inquire  how  those  rightd'are  affected  by  the 
title  of  the  appellants. 

Charles  Yattier,  the  appellant,  claims  under  a  sale  made  in 
180S,  by  the  sheriff  of  Hamilton  county,  by  virtue  of  an  exe- 
cution issued  on  a  judgment  obtained  against  Thomas  Doyle, 
which  he  says  was  levied  on  lot  No.  86.  At  this  sale  he 
alleges  that  he  was  the  highest  bidder,  and,  as  such,  became 
the  purchaser.  The  sheriff  made  the  deed  on  the  14th  of 
July  1828.     The  consideration  expressed  is  ninety  dollars. 

The  appellees  do  not  admit  the  fiict  that  this  lot  was  really 
sold  as  the  property  of  Thomas  Doyle.  The  testimony,  which 
would  seem  to  be  conclusive,  that  this  lot  was  sold  as  alleged 
by  Vattier,  is  repelled  by  circumstances  of  great  weight  But, 
admitting  this  fact  to  be  completely  established,  its  influence 
in  the  cause  is  countervailed  by^the  circumstance  that  Th<xnas 
Doyle  had  no  semblance  of  title  in  law  or  equity  to  the  lot  on 
which  the  execution  was  levied.  The  deed  of  "William  Jones, 
in  the  name  of  William  and  Michael  Jones,  convejring  the  lot 
to  Thomas  Doyle,  Jun.,  was  recorded  in  March  1800.  If  per- 
sons were  not  bound  to  notice  this  deed  because  the  title  of 
Joneerdid  not  appear  on  the  record,  still  there  was  no  trace  of 
title  from  any  person  whatever  to  Thomas  Doyle.  This  sale, 
then,  was  totally  unauthorized,  and  could  convey  nothing. 
No  title  being  in  Vattier,  he  could  convey  none  to  Findley. 
If  then,  at  any  time  before  the  deed  from  Garrison  to  Findley, 
a  controversy  had  arisen  respecting  the  title  to  this  lot  between 
the  heirs  of  Thomas  Doyle,  Jun.  and  Charles  Vattier  or  his 
vendee,  each  claiming  a  conveyance  of  the  legal  title,  the  de- 
cision must  have  been  in  favour  of  Doyle's  heirs.  They  had, 
if  not  the  legal  right,  a  complete  equitable  title,  to  which  no 
single  objection  could  be  made. 

Was  the  conveyance  from  Garrison  to  Findley  made  under 
circumstances  which  ought  to  defeat  this  title  1 

Charles  Vattier  having  become  largely  indebted  to  James 
Findley,  this  lot  with  other  property  is  said  to  have  been  trans- 
ferred to  him  in  1807,  in  part  saGsIiBu^tion  of  the  debt  Th^ 
conveyance,  if  any  was  made,  is  not  adduced ;  nor  have  we 
any  satisfisictory  evidence,  if  one  was  made,  that  it  included ' 
this  lot    It  is  not  pretended  that  any  money  was  paid  in  con-t 
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sequence  of  this  arrangement  Some  considerable  time  after 
it,  Findley,  having  become  fully  apprized  of  the  defect  in  his 
tittsy  and  <rf  the  conveyance  to  Thomas  Doyle,  Jun.,  applied 
to  Garrison,  and,  in  1815,  obtained  a  conveyance  from  hiuL 
He  afterwards  conveyed  this  property  to  Yaitier.  If  Yattier 
can  now  be  deemed  a  purchaser  without  notice,  his  title  cannot 
be  disturbed. 

It  is  not  alleged  that  either  Yattier  or  Findley  was  without 
knowledge  of  the  rights  of  the  appellees  when 'the  legal  title 
was  acquired.  It  is  contended  that  they  acquired  the  property 
and  paid  the  purchase  money  without  this  knowledge,  and 
might  therefore  conscientiously  protect  themselves  by  getting 
in  the  leg^  estate. 

Let  this  allegation  be  examined. 

In  18Q2  Yattier  purchased  the  title  of  Thomas  Doyie,  the 
elder,  who  had  no  title  whatever.  Whether  he  knew  that  a 
conveyance  had  been  made  to  Thomas  Doyle,  the  younger,  or 
not,,  is  immaterial.  He  could  acquire  nothing.  The  principle 
eaneat  emptor  is  comi^etely  applicable. 

The  rules  respecting  a  purchaser  without  notice  are  framed 
for  the  protection  of  him  who  purchases  a  legal  estate  and 
pays  the  purchase  money  without  knowledge  of  an  outstanding 
equity.  They  do  not  protect  a  person  who  acquires  no  sem- 
blance of  title.  They  ap{dy  fully  only  to  the  purchaser  of  the 
legal  estate.  Even  the  purchaser  of  an  equity  is  bound  to 
take  notice  of  any  prior  equity.  Yattier's  original  purchase, 
then,  cannot  avail  him,  because  he  was  bound  to  notice  the 
equity  of  Doyle.  But  there  is,  we  think,  much  reason  to  be- 
lieve that  he  had  actual  notice  of  that  equity;  (v,  at  any  rate, 
was  informed  of  circumstances  which  ought  to  have  led  to  such 
inquiry  as  wotdd  have  obtained  full  notice. 

The  title  of  Gairison,  under  whom  Doyle  Was  supposed  to 
claim,  is  presumed  by  the  law  to  have  been  known  to  Yattier. 
He  ought  to  have  inquired  into  it.  In  his  answer,  he  says, 
*^  he  has  been  informed  and  believes  that  some  kind  of  a  con- 
tract was  made  by  the  said  Abraham  Garrison  with  William 
and  Michael  Jones  for  the  sale  to  them  of  the  lot  aforesaid.** 
He  does  not  state  the  time  when  this  information  was  pbiained, 
nor  is  there  any  reason  to  believe  that  it  wassubeeqiM  itohis 
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{>urcha8e.  He  also  admits  hie  infbnnatioDr  and  belief  that  W. 
and  M.  Jones  sold  their  right  to  Thomas  Doyle  the  elders 
who  paid  them  the  full  consideration  for  the  same,  and  took 
in  hill  own  'right,  and  in  the  right  of  his  "son.  He  does  not 
say  when  this  information  was  obtained.  He  says  he  had  no 
other  knowledge  of  the  title  of  Thomas  Doyle  to  the  lot  than 
its  being  called  his,  and  being  sold  as  lus.  These  circumstan- 
ces lead  to  the  opinion  that  this  information  was  received  an- 
terior to  his  purchase. 

In  so  small  a  society  as  was  then  settled  in  Cincinnati,  it  is 
not  probable  that  the  title  of  Thcnnas  Doyle  the  son,  which 
was  of  record,  should  have  been  unknown.  It  would,  most 
probably,  be  the  subject  of  conversation.  But  be  this  as  it 
may,  a  purchaser  was  bound  to  make  inquiries  from  Garrison. 
Had  the  lot  been  sold  as  the  property  of  Garrison,  full  notice 
of  the  equity  of  Jones  and  of  Doyle  would  be  required  to  de- 
feat the  rights  of  the  purchaser ;  but,  being  sold  as  the  prqierty 
of  Thomas  Doyle,  Sen.,  the  purchaser  was  bound  to  inquire 
into  his  title.  In  making  these  inquiries,  Yattier,  if  he  then 
possessed  a  knowledge  of  the  sale  to  Jones;  and  if  he  did  not, 
he  ought  to  have  been  more  explicit  in  his  answer;  should  h&ve 
searched  for  a  conveyance  from  Jones  to  Doyle.  He  must 
have  found  one  from  Jones  to  Thomas  Doyle,  Jun.  Under 
these  circumstances,  Yattier  ought  to  have  taken  notice  of  the 
prior  equity  of  Doyle.  If  he  did  not,  he  is  chargeable  with 
negligence. 

But  it  has  been  argued,  that  Findley  purchased  what  he 
supposed  to  be  a  legal  title,  and  might  protect  himself  after 
discovering  his  mistake. 

Several  answers  have  been  given  to  this  argument 

The  lot  was  understood  to  have  been  sold  as  the  property  of 
Thomas  Doyle,  Sen.,  and  the  sheriflPs  deed  to  Yattier  stated  it 
to  be  sold  as  the  property  of  John  C.  Symmes,  iinder  an  exe- 
cution against  him.  Symmes  had  no  title.  If  it  was  actually 
sold  as  the  property  of  T.  Doyle,  Sen.,  he  could  show  no  sem- 
blance of  title.  James  Findley,  therefore,  was  bound  to  know 
that  he  received  from  Yattier  a  property  to  which  the  vendor 
had  no  other  right  than  was  given  by  possession.  He  was, 
consequently,  bound  to  take  notice  of  all  existing  equities;  and 
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could  not  maintain  his  possession  against  tbem.  Had  he  been 
about  to  make  a  purchase,  he  must  b&ve  examined  the  title  of 
Tattler,  and  must  have  discovered  that  he  bad  none.  Upon 
such  examination,  the  deed  from  Jones  could  scarcely  have 
escaped  his  notice. 

Findley  had  paid  no  money  for  the  lot  The  character  of 
the  transaction  between  Yattier  and  himself  is  not  explained. 
A  new  arrangement  of  all  their  affairs  appears  to  have  taken 
place,  by  which  this  lot  was  returned.  Previous  to  this  new 
arrangeihent,  he  had  full  notice  of  the  title  of  the  appellees, 
and  with  this  notice  purchased  from  Garrison  at  a  great  under- 
;value.  It  is  not  aUciged,  nor  can  we  presume  that  he  was 
driven  to  this  purchase  as  the  only  refuge  to  protect  himself 
from  loss.  Had  such  an  allegation  been  made,  it  would  re- 
quire an  examination  of  the  contract  and  transactions  between 
himself  and  Yattier;  but  it  is  not  made. 

Upon  a  full  consideration  of  all  the  circumstances  under 
which  Findley  bought  from  Garrison,  we  camiot  consider  him 
as  entitled  to  that  protection  which  a  court  of  equity  affords  to 
a  man  who  purchases  a  legal  title  and  pays  the  purchase 
money,  without  notice  of  an  equity  existing  against  the  {pro- 
perty which  had  been  sold  to  him.  At  the  time  of  acquiring 
the  legal  title,  be  had  full  notice  of  the  equity  of  the  appellees ; . 
and  we  do  not  think  he  has  shown  himself  to' have  bean  placed 
in  a  situation  which  would  justify  his  procuring  a  conveyance 
from  Garrison.  If  he  was  not  himself  protected  against  the 
equity  of  Doyle's  representatives,  he  could  communicate  no 
protection  to  Yattier,  who  had  himself  full  notice. 

The  conveyance  to  Lytle,  and  the  reconveyance  front  him, 
cannot  a^ect  the  case,  because  no  money  was  paid. 

If,  then,  the  case  of  the.appellees'had  been  correctly  stated 
in  their  bill,  we  should  have  thought  them  entitled  to  the  relief 
for  which  they  pmyed.  But  it  was  not  correctly  stated.  The 
bill  sets  forth  a  title  in  Belinda,  the  wife,  of  Thomas  S.  Hinde, 
by  dUrect  descent  from  her  brother  to  herself  and  insists  on  this 
title. 

The  answer  resists  the  claim  because  the  land  had  been 
conveyed  1>y  the  plaintifb,  before  the  institutioii  of  their  suit, 
YoL.  YII.-4  K 
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to  Alexander  Cummings.  The  plaintifb,  in  their  replication, 
admit  the  execution  of  the  deed  to  CununingB,  but  aver  that  il 
was  made  in  trust  to  reconvey  the  same  rights  to  the  said 
Thomas,  to  be  held  by  him  in  trust  for  the  use  and  benefit  of 
the  said  Belinda  and  her  heirs,  and  to  enable  the  said  Thomas 
the  more  conveniently  to  manage,  litigate  and  protect  the  said 
rights;  and  that  the  said  Alexander  Cummings  did  afterwards, 
in  execution  of  the  said  trust,  make  a  deed  to  the  said  Thomas, 
which  is  recorded  in  the  proper  county.  The  deed  referred  to 
is  exhibited,  but  expresses  no  trust  for  the  wife  and  her  heirs. 
Will  the  rules  of  the  court  of  chancery  permit  this  departure 
in  the  replication  from  the  statements  of  the  billl 

It  is  well  settled  that  a  decree  roust  conform  to  the  allega- 
tions of  the  party,  as  well  as  to  his  proofs.  The  answer,  sup- 
ported as  it  is  by  the  deed  to  Cummings,  would  have  put  the 
plaintiffs  out  of  court,  had  they  not  made  a  new  case  in  their 
replication.  Ought  not  this  case  to  have  been  made  in  their 
bill,  and  can  the  omission  to  make  it  be  supplied  by  averments 
in  the  replication? 

The  act  for  regulating  processes  in  the  courts  of  the  United 
Slates,  vol.  2,  p.  299,  enacts,  that  *^  the  forms  and  modes  of 
proceedings"  in  coiuls  of  equity  and  in  those  of  admiralty  and 
maritime  jurisdiction,  shall  be  '^  according  to  the  principles, 
rules  and  usages  which  belong  to  courts  of  equity  and  to  courts 
of  admiralty  respectively,  as  contradistinguished  from  courts  of 
conunon  law ;"  subject,  however,  to  such  alterations,  &c. 

This  act  has  been  generally  understood  to  adopt  the  princi- 
ples, rules  and  usages  of  the  court  of  chancery  of  England. 
By  the  principles,  rules  and  usages  of  that  court,  the  plaintifi^ 
in  such  a  case  as  this,  must  have  amended  their  bill.  2  Mad. 
Ch.  876,  286;  Mitf.  PL  256.  They  could  not  have  been  per- 
mitted to  make  a  new  case  in  their  replication. 

The  act  permits  this  court  to  prescribe  rules  for  the  practice 
of  the  circuit  courts.  Rules  have  been  prescribed  in  pursuance 
of  this  power,  but  they  allow  a  special  replication  to  be  filed 
only,  with  leave  of  the  courts  This  replication  was  filed  .^th- 
out  leave,  and  is  consequently  not  saved  by  the  rule.  We 
think  it  obviously  proper  that  the  real  case  should  have  been 
stated  in  the  bill,  and  that  the  decree  ought  not  to  have  been 
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pronounced  in  the  actual  state  of  the  pleadings.    For  this  fault 
we  are  of  opinion  that  the  decree  ought  to  be  reversed,  and  the 
cause  remanded,  with  directions  to  permit  the  plaintiffii  to 
amend  their  bill. 


This  cause  caine  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court, of  the  United  States  for  the  dis- 
trict of  Ohio,  and  was  argued  by  coimsel:  on  consideration 
whereof,  this  court  is  of  opinion,  that  to  entitle  themselves  to 
the  decree  which  was  pronounced  in  their  favour,  the  plaintiflb 
in  the  circuit  court  ought  to  have  stated  their  case  truly  in 
their  bill  as  it  now  appears  on  the  record,  and  that  after  the 
amended  answer  was  filed,  showing  the  deed  from  Thomas  S. 
Hinde  and  Belinda  his  wife  to  Alexander  Cummings,  the 
plaintiffs  ought  to  have  obtained  leave  to  amend  their  bill,  so 
as  to  introduce  into  it  the  reconveyance  from  Alexander  Cum- 
mings to  Thoinas  S.  Hinde,  on  the  trusts  agreed  on  between 
the  parties,  instead  of  alleging  this  new  matter  in  their  repli- 
cation. This  court  is  further  of  opinion  that  the  circuit  court 
ought  not  to  have  pronounced  its  decree,  and'  that  for  this 
cause  the  decree  ought  to  be  reversed,  and  is  hereby  reversed, 
so  far  as  it  directs  a  conveyance  to  be  made  by  the  appellant, 
Charles  Yattier,  and  the  cause  is  remanded  to  the  circuit  courts 
with  directions  to  permit  the  plaintiffii  to  amend  their  bill. 
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Charles  A.  Davis,  Consul-general  or  the  Kino  or  Sax- 
ony, PLAINTirr  IN  ERROR  V.  ISAAC  PACKARD,  HeNRT  DiS- 

DiER.  AND  William  Murpht,  dependants. 

Hie  record  of  the  proceedings  in  thii  case,  brought  up  with  the  writ  of 
error  to  the  court  for  the  correction  of  errors  of  the  state  of  New  Yotk, 
showed  that  the  suit  was  commenced  in  the  supreme  court  of  the  state  of 
New  York,  and  that  the  plaintiff  in  error,  who  was  oonsul-genera)  of  the 
king  of  Saxonf,  did  not  plead  or  set  up  hb  exemption  from  such  suit  in 
the  supreme  court;  but,  on  the  cause  being  carried  up  to  the  court  folr  the 
correction  of  errors,  this  taiatter  was  asngned  for  error  in  fact  i  notwith- 
standing which,  the  court  of  errors  gaye  judgment  against  the  plaintiff  in 
error.  The  court  of  errors  of  New  York  haying  decided,  that  the  charac^ 
ter  of  consul  did  not  exempt  the  plaintiff  in  error  from  b^ng  sued  in  the 
state  court,  the  judgment  of  the  court  of  errors  was  reyersed. 

As  an  abstract  question,  it  is  difficult  to  understand  on  what  ground  a  state 
court  can  claim  jurisdiction  of  ciyil  suits  against  foreign  consuls.  By  the 
constitution,  the  ju  lidal  power  of  the  United  States  extends  to  sU  cases 
affecting  ambassad  jrs,  other  public  ministers  and  consuls  i  and  the  judi- 
ciary act  of  1789  giyes  to  the  district  courts  of  the  United  States,  exdu- 
mefy  of  the  courts  of  the  eeoeral  etaiee,  jurisdiction  of  all  suiti  against  con- 
suls and  iace<onsul%  except  for  certain  ofiences  enumerated  in  the  act 

It  has  been  repeatedly  ruled  in  this  court,  that  the  court  can  look  only  to 
th^  record  to  ascertun  what  was  decided  in  the  court  below. 

Matter  asngned  in  the  appellate  court  as  error  in  fiict,  neyer  appears  upon 
the  record  of  the  inferior  court  { if  it  did,  it  would  be  efror  in  law.  The 
whole  doctrine  of  allowing  in  the  appellate  court  the  assignment  of  error 
in  fiict,  grows  out  of  the  drcumstance  that  such  matter  does  not  appear 
on  the  record  of  the  inferior  court 

If  a  consul,  being  sued  in  a  state  ooort,  omits  to  plead  his  priyilege  of  ex- 
emption from  the  suit,  and  afterwards^  on  remoying  the  judgment  of  the 
inferior  court  to  a  higher  court  by  writ  of  error,  claims  the  priyUege, 
such  an  omission  is  not  a  waiyer  of  the  priyilege.  If  this  was  to  be  yiewed 
merely  as  a  personal  priyilege,  there  might  be  grounds  for  jmch  a  con- 
clusion, but  it  cannot  be  so  considered  \  it  is  the  priyilege  of  the  country 
or  goyemment  which  the  consul  represent!.  Tikis  is  the  li|^t  in  which 
foreign  ministers  are  considered  by  Uie  law  of  nations  \  and  our  constitu- 
tion and  law  seem  to  put  consuls  on  the  same  footing  in  this  respect 

If  this  priyilege  or  exemption  was  merely  personal,  it  can  hardly  be  sup- 
posed that  it  would  haye  been  thought  sufficiently  important  to  require  a 
special  proyision  in  the  consdtution  and  laws  of  the  United  States. 
Higher  considerations  of  public  poli^,  doubtlesi^  led  to  the  provision. 
It  was  deemed  fit  and  proper,  that  the  courts  of  the  goyenmeBt  with 
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whidi  rated  the  regoktioir  of  foretgn  iiitercoane»  ihould  htre  cogiuzuice 
of  luiti  agiinft  the  repretentatiTes  of  luch  foreign  governments. 

The  action  m  the  mpreme  coort  of  New  York  agminat  the  defendant,  was 
on  a  reoognisanoe  of  bail,  and  it  was  contended  that  thia  was  not  an  ori- 
ginal proceeding,  but  the  continoAnce  of  a  suit  rightfully  brought  against 
one  who  was  answerable  to  the  jurisdiction  of  the  court  in  which  it  was 
institated,  and  in  which  the  plaintiff  in  error  became  special  bul  for  the 
^ftlendant  {  and  therefore  the  act  of  congreas  did  not  apply  to  the  case. 
Held,  that  the  act  of  congress  being  general  incite  terms»  extending  to  all 
suits  against  consolib  ^  applied  to  this  suit 

A  suit  on  a  recognisance  of  bail  is  an  original  proceeding.  A  scire  fibcias 
apon  a  Judgmenty  b  to  some  purposes  only  a  continuation  of  the  former 
suit    But  ai^action  of  debt  on  a  judgment  is  an  original  suit 

An  action  of  debt  on  a  recognisance  of  bail  may  be  brought  in  a  different 
court  Irom  that  in  which  the  original  proceedinga  were  commenced. 

ERROR  to  the  court  for  the  correction  of  errors  of  the  state  of 
New  York. 

The  defendanta  in  error,  Isaac  Packard  and  others,  insti- 
tuted a  suit  in  the  supreme  court  of  judicature  of  the  state  of 
New  York  against  Isaac  Hill  and  Ralph  Haskins;  and  at 
August  term  1824  of  that  court,  Charles  A.  Davis,  the  plain- 
tiJBTin  error,  entered  into  a  recognizance  as  special  bail  of  I^c 
Hill.  Judgment  having  been  obtained  against  the  defendant, 
Isaac  Hill,  in  that  suit,  the  {daintifis  in  the  saroe^  Isaac  Pdck- 
aid  and  others,  brought  an  action  of  debt  on  the  recognizance 
in  the  same  court,  against  Charles  A.  Davis,  as  bail,  to  Janu- 
ary term  1830. 

To  this  action  Mr  Davis  appeared  by  attorney,  and  upon 
several  issues  of  fact  and  in  law  judgment  was  rendered  against 
him,  at  May  term  of  the  court,  for  four  thousand  five  hundred 
and  thirty-eight  dollars  and  twenty  cents  debt,  .and  four  hun- 
dred and  sixty-nine  dollars  and.  nine  cents  damages  and  costs. 
Upon  this  judgment  Mr  Davis  prosecuted  a  writ  of  error  to  the 
court  for  the  correction  of  errors  ibr  the  state  of  New  York. 

In  the  court  for  the  correction  of  errors,  the  plaintiff  assigned 
as  error,  **  that  he,  the  said  Charles  A.  Davis,  at  the  tiipe  of 
the  commencement  of  the  suit  of  the  said  Isaac  Packard, 
Henry  Disdier  and  William  Murphy  against  him  the  said 
Charles  A.  Davis,  was,  and  ever  since  hath  continued  to  be, 
and  yet  is,  consul-general  of  his  majesty  the  king  of  Saxony, 
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in  the  United  States,  duly  admitted  and  approved  ad  such  by 
the  president  of  the  United  States.  That  being  such,  he  ought 
not,  according  to  the  constitution  and  law  of  the  United  States, 
to  have  been  impleaded  in  the  said  supreme  court,  but  in  the 
district  court  of  the  United  States  for  the  southern  district  of 
New  York,  or  in  some  other  district  court  of  the  said  United 
States;,  and  that  the  said  supteme  court  had  not  jurisdiction, 
and  ought  not  to  have  taken  to  itself  the  cognizance  of  the 
said  cause :  therefore,  in  that  there  is  manifest  error.  And  this 
he,  the  said  Charles  A.  Davis^  is  ready  to  verify^ :  wherefore,  he 
{Nrays  that  the  judgment  aforesaid,  for  the  error  aforesaid,  may 
be  revoked,  annulled,  and  altogether  held  for  nothing,  and  that 
he  may  be  restored  to  all  things  which  he  hath  lost  by  occa- 
sion of  the  judgaient  aforesaid." 

To  this  assignment  of  errors  the  defendants  in  the  court  for 
the  correction  of  errors  ffled  the  following  plea. 

**  And  the  ^d  Isaac  Packard  and  others,  defendants  in  error, 
before  the  president  of  the  senate,  senators,  and  chancellor  of 
the  state  of  New  York,  in  the  court  for  the  correction  of  errors, 
at  the  city  hall  of  the  city  of  New  Yort,  by  David  Dudley 
Field,  their  attorney,  come  and  say,  that  there  is  no  enor  in 
the  record  and  proceedings  aforesaid,  nor  in  the  giving  of  the 
judgment  aforesaid;  because  they  say,  that  it  no  where  appears 
by  the  said  record,  proceedings  or  judgment,  that  the  said 
Charles  A.  Davis  ever  was  consul  of  the  king  of  Saxony;  and 
they  pray  that  the  said  court  for  the  correcti(»i  of  errors  may 
proceed  to  examine  the  record  and  proceedings  aforesaid,  and 
the  matters  aforesaid  above  assigned  for  error,  and  that  the 
judgment  aforesaid  may  be  in  all  things  affirmed.  But  because 
the  court  aforesaid  is  not  yet  advised  what  judgment  to  give  of 
aad  coliceming  the  premises,  a  day,  therefore,  is  given  to  the 
said  parties  here,  wheresoever,  &c.  to  hear  their  judgment 
thereon,  for  that  the  said  court  is  not  yet  advised  thereof." 

"  Whereupon,  the  said  court  for  the  correction  of  errors,  after 
having  heard  the  counsel  for  both  parties,  and  diligently  ex- 
amined and  fully  understood  the  causes  assigned  for  error,  and 
inspected  the  record  and  process  aforesaid,  did  CH'der  and  ad- 
judge, that  the  judgment  of  the  supreme  court  be  in  all  things 
affirmed;  that  the  plaintiff  take  nothing  by  his  writ,  and  that 


Digitized  by  VjOOQIC 


JANUARY  TERM  1833.  279 

[DATis  T.  Packard  et  aL] 
the  defendants  go  without  day;  that  the  defendants  in  error 
recover  against  the  plaintiff  in  error  their  double  costs  in  de- 
fending the  writ  of  error  in  this  cause^  to  be  taxed,  and  also 
interest  on  the  amount  recovered^  by  way  of  damages,  and 
that  the  record  be  remitted,  &c. 

*^ Therefore  it  is  considered  by  the  said  court  for  the  correction 
of  errors,  that  the  judgment  of  the  supreme  court  aforesaid, 
be,  and  the  same  is  hereby  in  all  things  afi&rmed.  It  is  fur- 
ther considered  that  the  said  defendants  in  error  recover 
against  the  plaintiff  in  error  their^  double  costs,  according  to 
the  statute  in  such  case  made  and  provided,  to  be  taxed  in  de- 
fending the  writ  of  error  in  this  cause,  and  also  interest  on  ^he 
amount  recovered,  by  way  of  damages.  And  hereupon,  the 
record  aforesaid,  as  also  the  proceedings  aforesaid  in  this  same 
court  for  the  correction  of  errors  in  the  premises  had,  are  to  the 
said  supreme  court,  wheresoever  the  same  may  be  held,  remit- 
ted, Slc.*" 

Upon  this  judgment,  Mr  Dayis  brought  the  case  before  this 
court  by  a  writ  of  error. 

At  the  January  term  1832,  the  counsel  for  the  defendants 
in  the  writ  of  error,  Mr  R.  Sedgwick,  moved  to  dismiss  the 
writ  of  trroT  for  want  of  jurisdiction.  Mr  White  having  ap- 
peared for  the  plaintiff  in  error,  the  motion,  after  argument, 
was  dismissed.     6  Peiters's  Reports,  41. 

The  case  now  came  on  for  argument  on  the  following  points, 
presented  for  the  consideration  of  the  court,  by  Mr  White,  for 
the  plaintiff  in  error. 

1.  The  plaintiff  iri  error  being  a  foreign  consul,  the  supreme 
court  of  New  York  had  no  jurisdiction  of  the  case. 

2.  The  defect  of  the  jurisdiction  was  not  cured  by  appearing 
and  pleading  to  the  action. 

3.  The  court  for  the  correction  of  errors  in  New  York  erred 
in  not  receiving  the  plea  of  the  plaintiff  in  error,  and  in  giving 
a  judgment  against  him. 

4.  The  judgment  of  the  court  for  the  correction  of  errors, 
being  the  highest  court  of  the  state,  and  against  the  rights, 
privilege  and  exemption  claimed  by  a  consul,  ought  to  be  re- 
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versed  and  set  aside ;  because  it  was  in  violation  of  the  consti- 
tution and  laws  .of  the  United  States. 

Mr  White  cited,  6  Peters,  46;  2  Laws  of  New  York,  166, 
601 ;  1  Binney,  138 ;  6  Wheat  558 ;  12  John.  4d3,  469 ; 
4  Wash.  C.  C.  Rep.  482 ;  3  DaU.  475;  9  East,  447;  2  Pe- 
ters,  157;  3  Peters,  202,  207. 

To  show  that  the  action  of  debt  on  a  recognizance  of  bail 
was  an  original  suit,  he  cited,  3  PetersdorTs  Abridg.  210; 
3  Salk.  205;  4  Term  Rep.  355 j  2  Saunders,  71,  a.;  Tidd's 
Pract.  1099 ;  2  Archbold's  PracU  86 ;  2  Marsh.  232 ;  1  Dow. 
and  Ryl.  126;  4  Eng.  Com.  Law  Rep.  360;  16  Eng.  Com. 
Law  Rep.  126;  18  Eng.  Com.  Law  Rep.  212;  1  Chitty^s 
Rep.  713;  7  John.  318;  9  John*  80;  12  John.  459;  13  John. 
424. 

Mr  R.  Sedgwick  submitted  to  the  court  a  printed  argument 
for  the  defendants  in  error,  in  which  the  following  points  were 
urged  for  the  consideration  of  the  court. 

1.  The  court  of  errors  had  not  jurisdiction  of  the  question 
raised  by  the  writ  of  error  to  this  court. 

2.  No  decision  was  made  by  that  court  Upon  any  question 
mentioned  in  the.  twenty-fifth  section  of  the  judiciary  act. 
Cited,  Tidd*s  Pract.  1055, 1056 ;  3  Wend.  180 ;  2  Cowcn,  50; 
2  Wend.  145;  4  Wend.  179  ;  5  Revisors*  Reports,  69. 

The  suit  below  having  been  on  a  recognizance  of  bail,  was 
properly  brought  in  the  supreme  court.  Cited,  3  Maule  and 
Sel.  385,  386 ;  6  T.  R.  365 ;  1  Mason,  436 ;  3  DalL  475. 

The  recognizance  of  bail  is  the  commencement  of  the  pro- 
ceedings in  regard  to  the  bail.  The  court  then  had  jurisdiction 
over  the  defendant,  it  not  appearing  that  he  was  then  consul ; 
and  this  jurisdiction  could  not  be  taken  away  by  any  subse- 
quent appointment  of  defendant  as  consul.  Cited,  4  Wash.  ^ 
C.  C.  R.  482;  3  Dall.  475. 

The  defendant  below  should  have  pleaded  to  the  jurisdiction. 
Cited,  Bac.  Ab.  Error  K.  5;  Hills  v.  Martin,  19  John.  33; 
Mad.  and  Geld.  375;  6  Wend.  329;  1  Peters,  498. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 
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The  writ  of  error  in  this  case  brings  up  for  review,  a  judg- 
ment recovered  against  the  plaintiff  in  error  in  the  court  for 
tJhe  correction  of  errors,  in  the  state  of  New  York.  The  case 
was  before  this  court  at  the  last  term  (6  Peters,  41),  on  a  mo- 
tion to  dismiss  the  writ  of  error  for  want  of  jurisdiction.  This 
court  sustained  its  jurisdiction  under  the  twenty-$fth  section  of 
the  judiciary  act,  on  the  ground  that  the  decision  in  the  state 
court  was  against  the  exemption  set  up  by  the  plaintiff  in 
enror ;  viz.  that  he  being  consul-general  of  the  king  of  Saxony 
in  the  United  States,  the  state  court  had  not  jurisdiction  of  the 
suit  against  him.  The  principal  di^cul^y  in  this  case  8eem» 
to  grow  out  of  the  manner  in  which  the  exemption  set  up  by 
the  fdaintiff  in  error,  was  brought  under  the  consideration  of 
the  state  court,  and  in  a  right  understanding  of  the  ground  on 
which  the  court  decided  against  it 

As  ab  abstract  question,  it  is  difficult  to  understand  on  what 
ground  a  state  court  can  elaim  jurisdiction  of  civil  suits  against 
foreign  consuls.  By  the  constitution,  the  judicial  power  of 
the  United  States  extends  to  all  cases  affecting  ambassadors, 
other  public  ministers,  and  consuls,  &c.  And  the  judiciary 
act  of  1789  (2  Laws  U.  S.  sec.  9)  gives  to  the  district  courts  of 
the  United  States,  exclumely  of  the  courts  of  the  teveral  ttaUi, 
jurisdiction  of  all  suits  against  consuls  and  vice-consuls,  except 
for  certain  offences  mentioned  in  the  act.  The  record  sent  up 
with  the  writ  of  error  in  this  case,  shows  that  the  suit  was 
commenced  in  the  supreme  court  of  the  state  of  New  Tork ; 
and  that  the  plaintiff  in  error  did  not  plead  or  set  up  his  ex- 
emption in  that  court,  but  on  the  cause  being  carried  up  to 
the  court  for  correction  of  errors,  this  matter  -was  assigned  for 
error  in  fact ;  notwithstanding  which  the  court  gave  judgment 
against  the  plaintiff  in  error. 

It  has  been  argued  here,  that  the  exemption  might  have  been 
excluded  by  the  court  for  the  correction  of  errors,  on  the  ground 
that  it  was  waived  by  not  having  been  pleaded  in  the  supreme 
court  It  is  unnecessary  to  decide  definitively  whether,  if  such 
had  been  the  ground  on  which  the  judgment  of  the  state  court 
Gssted,  it  would  take  the  case  out  of  the  revising  power  of  this 
court  under  the  twenty-fifth  section  of  the  judiciary  act ;  for 
we  cannot  say,  judging  from  the  record,  that  the.  ]udgment 
Vol.  VII.— 2  L 
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UuDed  on  this  point ;  but,  on  the  contnury,  we  think  the  record 
ddea  not  wanant  any  such  conclusion. 

It  has  been  repeatedly  ruled  in  this  court,  that  we  can  look 
only  to  the  record  to  ascertain  what  was  decided  in  the  court 
bdow.  The  question  before  this  court  is^  whether  the  judg- 
^  ment  was  correct,  not  the  ground  on  which  that  judgment  was 
given.  And  it  is  the  judgment  of  the  court  of  errorB,  and  not 
of  the  supreme  court,  with  which  we  have  to  deaL 

Looking  then  to  the  record,  we  find  that  when  the  causa 
went  up,  upon  a  writ  of  error  from  the  supreme  court,  to  the 
court  for  the  correction  of  errors,  it  was  assigned  as  error  in 
fact,  that  Charles  A.  Davis,  before  and  at  the  time  of  com- 
jneniping  the  suit  against  him,  was,  and  ever  since  has  continu- 
ed to  be,  and  yet  ia^  consul-general  of  his  majesty  the  king  ci 
Saxony,  in  the  United  States,  duly  admitted  and  approved  as 
such  by  the  president  of  the  United  States. 

The  record  shows  no  objection  to  the  time  and  place,  when 
and  where  this  matter  was  set  up,  to  show  that  the  supreme 
court  of  New  York  have  not  jurisdiction  of  the  case.  The 
only  answer  to  .this  amierninezit  of  enrora  is,  that  there  is  no 
error  in  the  record  and  proceedings  aforesaid,  nor  in  the  giving 
the  judgment  aforesaid,  because  it  no  where  anpeart  by  the  record^ 
proceedings  or  judgment,  that  the  said  Charles  A.  Davis  ever 
Was  consul  of  the  king  of  Saxony. 

This  was  no  answer  to  the  assignment  of  errors.  It  was 
not  meeting  or  answering  the  matter  assigned  for  error.  It  is 
not  alleged  in  the  assignment  of  errors  that  it  does  appear,  by 
the  proceedings  or  judgment  in  the  supreme  court  of  New 
Torl^  that  Charles  A.  Davis  was  consul  of  the  king  of  Saxony. 
.  Matter  assigned  in  the  appellate  court,  as  error 4n  fact,  never 
appears  upon  the  record  of  the  inferior  court;  if  it  did,  it  would 
be  error  in  law. 

.Suppose  infancy  should  be  assigned  as  error  in  fact;  would 
it  be  apy  answer  to  say,  that  it  no  where  appeared  by  the  re- 
cord, that  the  defendant  in  the  court  below  was  an  infant 

The  whole  doctrine  of  allowing  in  the  appellate  court  the 
assignment  of  error  in  fact,  grows  out  of  the  circumstance  that 
such  matter  does  not  appear  on  the  record  of  the  inferior  court 

But  the  answer  to  the  assignment  of  errors  prays  that  the 
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court  for  the  ccMrrecUon  of  errors  may  proceed  to  examine  the 
record  and  proceedings  aforesaid,  and  the  maUen  aforesaid  above 
aeeigned  for  error. 

Under  this  informal  state  of  the  pleadings  in  the  court  for 
the  correction  of  errors,  how  is  this  court  to  view  the  record  t 
The  most  reasonable  conclusion  is,  that  the  court  disregarded 
matters  of  form,  and  considered  the  answer  of  the  defendants 
in  error  as  a  regular  joinder  in  error.  And  this  conclusion  is 
strengthened  when  we  look  at  the  form  of  the  entry  of  judg- 
ment '*  Whereupon  the  said  court  for  the  correction  of  errors, 
after  having  heard  the  counsel  for  both  parties,  and  diligently 
examined  and  fully  understood  the  cautes  assigned  for  error^^ 
&c.  affirms  the  judgment 

The  only  cause  assigned  for  error  was,  that  Charles  A.  Da- 
vis was  consul-general  of  the  king  of  Saxony ;  and  the  con- 
clusion must  necessarily  follow,  that  this  was  not,  in  the 
opinion  of  the  court,  a  sufficient  cause  for  reversing  the  judg- 
ment If  it  had  been  intended  to  say  it  was  not  error,  because 
not  pleaded  in  the  court  below,  it  would  probably  have  been  so 
said.  Although  this  might  not  perhaps  have  been  strictly 
technical,  yet  as  the  court  gave  judgment  on  the  merits,  and 
did  not  dismiss  the  writ  of  erroi^  it  is  reasonable  to  conclude, 
that  the  special  grounds  for  deciding  against  the  exemption 
set  up  by  the  plaintiff  in  error,  ivould  have  been  in' some  way 
set  out  in  the  affirmance  of  the  judgment 

If  any  doubt  or  difficulty  existed  with  respect  to  the  matters 
of  ftct  set  up  in  the  assignment  of  errors,  the  court  for  the  cor- 
rection of  errors  was,  by  the  laws'  of  New  York,  clothed  with 
ample  powers  to  ascertain  the  facts. 

The  statute  (2  Laws  N.  Y.  601)  declares,  <Uhat  whenever 
an  issue  of  fact  shall  be  joined  upon  any  writ  of  error  returned 
into^the  court  for  the  conection  of  errors,  and  whenever  any 
question  of  fact  shall  arise  upon  any  motion  in  relation  to  such 
writ^or  the  proceedings  thereon ;  the  court  may  remit  the  re- 
cofd  to  the  supreme  court,  with  directions  to  cause  an  issue  to 
be  made  up  by  the  parties  to  tiy  such  question  of  fact,  at  the 
proper  circuit  court  or  sittihgs;  and  to  certify  the  verdict  there- 
upon 10  the  court  for  the  correction  of  errors.** 
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No  such  isdue  having  been  directed,  we.  must  necessarily 
tooduda  tiiat  no  question  of  fact  was  in  dispute;  and  as  the 
record  contains  no  intimation  that  this  matter  was  not  set  up 
in  proper  time,  the  conclusion  would  seem  irresistible,  that  the 
court  for  the  correction  of  errors  considered  the  matter  itself, 
set  up  in  the  assignment,  as  insufficient  to  reverse  the  judg- 
ment. This  being  the  aaly  question  decided  in  tha^  court,  is 
the  only  question  to  be  reviewed  here:  and  viewing  the  re- 
cord in  this  light,  we  cannot  but  consider  the  judgment  of  the 
state  court  in  direct  opposition  to  the  act  of  congress,  which 
excludes  the  jurisdiction  of  the  state  courts  in  suits  against 
consutB. 

But  if  the  question  was  open  for  consideration  here,  whether 
the  privilege  claimed  was  not  waived  by  omitting  to  plead  it 
in  the  supreme  court,  we  should  incline  to  say  it  Was  not  If 
this  was  to  be  viewed  merely  a)  a  personal  privilege,  there 
niight  be  grounds  for  such  a  conclusion,  but  it  cannot  be  so 
considered.  It  is  the  privilege  of  the  country  or  government 
which  the  consul  represents.  This  is  the  light  in  which  foreign 
ministers  are  considered  by  the  law  of  nations,  and  our  consti- 
tutioii  and  law  seem  to  put  consuls  on  the  same  footing  in 
this  respect. 

If  the  privilege  or  exemption  was  merely  personal,  it  can 
.hairdly  be  supposed  that  it  would  have  been  thought  a  matter 
'  sufficiently  important^  require  a  special  provision  in  the  con- 
stitution and  laws  of  the  United  States.  Higher  considerations 
of  public  policy  doubtless  led  .to  the  provision.  It  was  deemed 
fit  and  proper  that  the-  courts  of  the  government^  witli  which 
rested  the  regulation  of  all  foreign .  intercourse,  should  have 
cognizance  of  suits  against  the  representatives  of  such  foreign 
governments.  That  it  is  not  considered  a  personal  privilege 
in  England,  is  evident  from  what  fell  from  lord  EUenborough 
in  the  case  of  Marshall  v.  Critico^  9  East,  447.  It  was  a  motion 
to  discharge  the  defendant  from  arrest  on  common  bail  on  the 
ground  of  his  privilege  under  the  statute  7  Ann,  ch.  12,  as 
being  consul-general  from  the  Porte.  Lord  EUenborough  said, 
this  is  not  a- privilege  of  the  person,  but  of  the  slate  he  repre- 
sents, and  the  defendant  having  been  divested  of  the  character 
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ill  which  he  cbums  that  pivilege,  there  is  no  reason  why 
he  should  not  be  subject  to  process  as  other  persons;  and  the 
motion  was  denied  on  this  ground. . 

Nor  is  the  omission  to  plead  the  privilege  deemed  a  waiver 
in  England,  as  is  clearly  to  be  inferred  from  cases  where  appli^ 
cation  has  been  n^ade  to  discharge  the  party  from  exeeuHon,  on 
the  ground  of  privilege  under  the  statute  of  Ann,  which  is 
considered  merely  as  declaratory  of  the  law  of  nations;  and  no 
objection  appears  to  have  been  made,  that  the  privilege  was 
not  pleaded.    3  Burr.  1478,  1676. 

It  may  not  be  amiss  barely  to  notice  another  argument  which 
has  been  pressed  upon  the  court  by  the  counsel  for  the  defend- 
ants m  error,  although  we  think  it  does  not  properly  arise  upon 
this  record. 

It  is  said  the  act  of  congress  does  not  apply  to  this  case,  be- 
cause, being  an  action  upon  a  recognizance  of  baU,  it  is  not  an 
original  proceeding,  but  the  continuation  Jbt  a  suit  rightfiuUy 
commenced  in  a  state  court. 

The  act  of  congress  is  general,  extending  to  all  suits  against 
consuls;  and  it  is  a  little  difficult  to  maintain  the  propositioD, 
that  an  action  of  debt  upon  recognizance  of  bail  is  not  a  suit. 

But  we  apprehend  the  proposition  is  not  well  founded ;  that 
it  is  not,  in  legal  understanding,  an  original  proceeding. 

It  is  laid  down  in  the  books,  that  a  scire  facias  upon  a  recog- 
nizance of  bail  is  an  original  proceeding,  and  if  so,  an  action  of 
debt  upon  the  recognizance  is  clearly  so.  A  scire  facias  upon  a 
judgment  is,  to  some  purposes,  only  a  continuation  of  the  for- 
mer suit;  but  an  acti(m  of  debt  on  a  judgment  is  an  original 
suit. 

It  is  argued,  that  debt  on  recognizance  of  bail,  is  a  continu- 
ation of  the  original  suit,  because,  as  a  general  rule,  the  action 
must  be  brought  in  the  same  court.  Although  this  is.  the 
general  rule,  because  that  court  is  supposed  to  be  more  compe- 
tent to  relieve  the  bail  when  entitled  to  relief  yet,  whenever 
from  any  cause  the  action  cannot  be  brought  in  the  same  court, 
the  plaintifT  is  never  -deprived  of  his  remedy,  but  allowed  to 
bring  his  action  in  a  diflerent  court,  as  where  the  bail  moves 
out  of  the  jurisdiction  of  the  court.  This  is  the  settled  role  in 
the  state  of  New  York;  and  it  is  surely  a  good  reaspn  for  briog- 
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ing  the  suit  in  another  court,  when  the  Isw  ezpreedy  Ibrfaidi 
it  to  be  brought  in  the  same  court  where  the  original  aetiOD 
was  brought  S  WQ.  Saund.  71,  a;  Tidd's  Practice,  1009, 
6th  ed;  S  Archb.  Prac.  86,  book  S,  ch.  8;  7  Johns.  818; 
9  Johns.  80;  It  Johns.  469;  18  Johns.  484;  1  Chit.  Rep.  718; 
18  Common  Law  Rep.  218,  n.  a 

But  the  reversal  of  the  judgment  in  this  case  is  put  on  the 
ground  that  from  the  record  we  are  left  to  conclude,  that  the 
court  t(x  the  correction  ot  errors  decided  that  the  character  of 
consul-general  of  the  king  of  Saxony,  did  not  exempt  the 
plaintiff  in  error  from  being  sued  in  the  state  court 

Judgment  reverMd. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  court  for  the  trial  of  impeachments  and  correction 
of  errors  for  the  state  of  New  York,  and  was  argued  by  coun- 
sel: on  consideration  whereof,  it  is  the  opinion  of  this  court, 
that  the  plaintiff  in  error  being  c(»isul-general  of  the  king  of 
Saxony,  exempted  him  from  being  sued. 
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Union  Bank  or  Oboroetown  v.  George  B.  Magruder. 

WhetlMr  eertMO  fiieto  in  refoenee  to  m  alleged  aotioe  to  theiiidoner»  sad 
demaiid  of  pftjmeDt  of  a  promiiiofy  note  hj  the  drawer^  amounted  to  a 
wairer  of  the  objection  to  the  want  of  dennnd  and  notice,  !•  a  question 
of  ftct,  and  not  matter  of  hiw  tat  the  oonsidevation  of  the  joiy. 

The  court  are  entirely  tatidied  with  their  IbnnerdeciHon  in  the  caae  of  the 
Vmofk  Bank  of  Geocgetown  ▼.  Magmder,  S  Pctera'a  Rep.  8r* 

ERROR  to  the  circuit  coun  of  the  United  States  for  the  coun- 
ty of  Washington,  in  the  district  of  Columbia. 
The  case  is  fully  stated  in  the  opinion  of  the  court. 

For  theglrintifb  m  error,  Mr  Key  cited,  Wynn  v.  Thorn- 
ton, 12  WluNKt.  183;  Lonsdale  v.  Brown,  4  Wash.  C.  C.  R. 
149;  4  DaH  109;  S  Peters,  187;  7  East,  231;  Chitty  on 
Bills,  234,  202,  211,  236;  1  Esp.  Rep.  303;  15  East,  222; 
2  GreenleaTs  Rep.  207. 

Mr  Coxe,  for  the  defendant  in  error,  cited,  1  Dane's  Abridg. 
118;  Bell  v.  Morrison,  1  Peters,  360;  12  Wheat  186;  2  T. 
R.  713;  3  Bibb,  102 ;  1  Saunders  on  Plead,  and  Ev.  117, 118, 
119, 141 ;  3  T.  R.  635. 

Mr  Justice  ^toet  delivered  the  opinion  of  the  Court 
This  cause  was  formerly  before  the  court  upon  a  writ  of 
error  to  the  circuit  court  of  the  district  of  Columbia,  sitting  for 
the  county  of  Wadiington.  The  judgment  then  rendered  was 
reversed  (Magruder  v.  Union  Bank  of  Georgetown,  3  Peters's 
Rep.  87);  and  a  venire  fiu^ias  de  novo  awarded ;  upon  which 
a  new  trial  having  been  had,  the  cause  is  again  before  us  upon 
a  bill  of  exceptions  taken  by  the  plaintiflb  at  the  last  triaL 

The  action  is  brought  by  the  plaintiflb,  as  indcmers,  to  recover 
the  contents.of  a  promissoiynote  made  on  the  8th  of  November 
1817,  by  George  Magruder,  deceased,  whereby  he  promised, 
sevta  years  after  date^  to  pay  to  Gecvge  B.  Magruder,  the  defend* 
ant,  six  hundred  and  forty-three  doUars  and  twenty«<MiejceBtik 
withinteiiBst,  for  value  received,  and  which  wa9  in^Mped  faeMe 
it  became  dxA  by  the  defendant  to  the  plaiul^ 
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There  are  several  counts  in  thedeclaratioit.  Thefiivtisfound- 
ed  oti  the  liability  of  the  defendant  aa  indorser,  and  avers  that 
the  maker  of  the  note  died  before  the  note  became^ue,  and  the 
defendant  idck  administration  on  his  estate ;  and  after  the  note 
became  dae,  to  wit,  on  the  11th  day  of  November  18t4|  due 
demand  of  payment  was  made  of  the  defendant  as  administra- 
tor, who  refused  to  pay  the  same,  and,  having  due  notice,  be- 
came liaUe  to  pay  the  same.    The  second  count  alleges,  thai 
when  the  note  became  due,  the  same  not  having  been  de- 
manded of  the  maker,  nor  protested  for  non-pajnnent,  and 
nlQtice  not  having  been  given  to  the  defendant  (the  defendant 
being  belbie,  and  when  the  same  became  due,  the  administra- 
tor of  the  maker),  and  the  defendant,  well  knowing  that  the 
same  had  not  been  paid,  afterwards,. on  the  15th  of  November 
18S4,  in  consideration  thereof,  and  in  further  cofioideration 
that  the  plaintift  would  not  bring  suit  on  the  note  against 
him  as  mdorser,  but  would  give  time  to  him  for  the  payment 
thereof  (not  saying  for  what  time,  or  for  a  reasonable  time), 
the  defendant  promised  that  he  would  ultimately,  and  in  a 
rsaaonable  tim^  pay  the  same  to  the  plaiqtiflb^    Then  fiflow 
the  common  money  counts. 
The  bill  of  exceptions  is  in  the  fidlowing  words  * 
*^  In  the  trial  of  this  cause  the  plaintiflb^  to  support  the  issues 
dn  their  part,  oflered  a  competent  witness,  Alexander  Ray, 
who  proved,  that  two  or  three  days  after  the  note  fell  due,  he 
had  a  conversation  with  defendant,  aiked  him  if  he  coidd  ar- 
range the  note ;  that  if  he  did  not,  probably  the  officers  of  the 
bimk  would  be  blamed ;  he  said  no  officer  should  loae  any 
thing  by  him,  and  that  there  was  some  property  on  Oherry 
street,  which  witness  understood  that  George  Magruder  in  his 
lifetime  owned :  that  lie  would  repair  it,  and  that  it  would 
become  valuable.    Mr  Thompson  had  hi^d  a  previous  conver- 
sation with  hiin ;  the  defendant  had  not  been  infbmied  by  me 
that  the  note  was  over  due,  and  not  demanded.    Also  James 
Thompson,  who  proved  that  as  soon  as  it  was  discovered  that 
the  note  was  over,  he  and  the  cashier  conversed  about  it ;  and 
-  about  three  or  four  days  after  it  was  over  due,  he  determined 
to  call  on  defendant,  and  request  him  to  arrange  it,  and  state 
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the  eiicuntttaiicea  attending  the  note;  that  he  then  called 
ondefendant,  and  found  him  from  lumie ;  left  w^  he  wanted 
him,  and  a  day  or  two  after  defendant  called  at  bank;  he  went 
adde  with  him,  told  him  the  circumstances  attending  the 
neglect  in  relation  to  the  note,  and  requested  him  to  take  iitne 
and  determine  what  he  would  do  as  to  arranging  the  note; 
telling  him  that  he  did  not  wish  defendant  to  say  a  WiMrd  to 
him  to  commit  himself,  but  to  consider  whether,  if  he  did  not 
arrange  it,  the  bank  might  not  do  him' a  greater  injury  than 
the  amount  of  the  note :  that  some  time  after  this  conversa- 
tion, he  had  another  with  defendant ;  that  the  defendant  asked 
him,  if  the  debt  was  lost,  whose  loss  would  it  be ;  would  it  fell 
on  any  of  the  officers  of  the  bank  1  Witness  replied  that  he 
did  not  know  how  that  would  be,  that  he  could  not  answer 
that  question ;  that  thet>ank  would,  perhaps,  look  to  the«  offi- 
cers ;  and  the  defendant  then  said,  no  officer  of  the  Union 
Bank  should  lose  any  thing  by  him :  that  he  afterwards  had 
another  conversation  with  defendant  in  Mr  Wharton's  store ; 
that  defendant  said  ^*  he  meant  to  pay  the  note,  but  would 
take  his  own  time  for  it;  that  he  would  not  put  himself  in  the 
power  of  the  banf  He  thinks  this  last  conversation  was 
about  three  or  four  months  after  the  note  fell  due.  That  just 
before  the  .suit  was  brought,  the  witness  was  desired  by  the 
[Resident  of  the  bank,  to  call  on  the  defendant,  and  know  what 
he  meant  to  do  with  the  note ;  that  he  did  so,  and  that  de- 
fendant then  said,  <<  I  will  pay  that  note  now,  if  the  bank  will 
take  the  house  on  Cherry  street  for  what  it  cost  me.**  Wit- 
ness reported  the  answer  to  the  president,  who  said  the  bank 
did  not  want  the  house,  and  shortly  afterwards  suit  was 
brought.  Plaintiflb  further  pibved  that  the  defendant,  when 
the  note  fell  due,  and  before,  was  administrator  of  the  drawer 
of  the  note,  Gteorge  Magruder :  who  had  died  before  the  note 
fell  due,  and  who^  it  is  also  admitted,  was  insolvent. 

<*  Whereupon,  the  plaintiffi^  on  the  aforegoing  evidence, 
prayed  the  court  Co  instruct  the  jury  as  follows : 

*^  That  if  the  jury  believe  the  defendant  held  the  above  con- 
versations as  stated  by  the  witnesses,  such  conversations 
amount  to  a  wakfer  of  the  objeetiOii  of  the  want  of  demand  and 
notice;  and  the  defendml  U  ttabkim  the  naUt  it  tht  jmj  should 
Vol.  VII.— 2  M 
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believe  that  the  defendant  made  the  acknowledgementi  and 
declarations  stated  in  the  conversations  m  TtferenM  to  t&e  doJM 
of  ike  haink  upon  him  aaindorser  of  the  note ;  which  the  court 
refused. 

**  And  the  plaintiffii  then  prayed  the  court  to  instruct  the 
jury  as  follows: 

**  That  if  the  jury  believe,  from  the  evidence  aforesaid,  that 
the  defendant,  after  knowing  of  his  discharge  from  liability  as 
indorser  of  the  said  note,  by  the  neglect  to  demand  and  give 
notice,  said,  **  that  he  meant  to  pay  the  note,  but  should  take 
hi9  own  time  for  it,  and  would  not  put  himself  in  the  power  of 
the  bank,''  and  that  the  bank  forbore  bringing  suit,  from  the 
time  of  said  conversation,  about  three  or  four  months  after  the 
note  fell  due,  until  the  date  of  the  writ  issued  in  this  cause, 
then  the  plaintiffi  are  entitled  to  recover  on  the  second  count 
of  the  declaration,  which  also  the  court  refused  to  give ;  to 
which  refrual  to  give  the  said  instructions,  the  plaintiflb  ex- 
ccpted.** 

.  The  question  s,  whether  these  instructions  thus  propounded 
were  rightly  refused  by  the  coujft  And  we  are  of  opinion 
that  they  were.  The  first  requests  the  court  to  instruct  the 
jury  upon  a  mere  matter  of  fact,  deducible  from  the  evidence; 
and  which  it  was  the  proper  province  of  the  jury  to  decide.  It 
asks  the  court  to  declare  that  the  conversations  stated  (suffi- 
ciently loose  and  indeterminate  in  themselves),  amounted  to  a 
waiver  of  the  objection  of  .the  want  of  demand  and  notice. 
Whether  these  did  amount  to  9uch  a  waiver,  was  not  matter 
of  law,  but  of  frict;  and  the  sufficiency  of  the  proof  for  this 
purpose  was  for  the  consideration  of  the  jury. 

The  second  instruction  is  open  to  the  same  objection.  It 
calls  upon  the  court  to  decide  upon  the  sufficiency  of  the  proof, 
to  establish  that  there  was  a  forbearance  by  the  plaintifis  to 
sue  the  defendant  upon  the  note,  and  of  the  promise  of  the 
defendant,  in  consideration  of  the  forbearance,  to  pay  the  same. 
That  wad  the  very  matter  upon  which  the  jury  were  to  respond, 
as  matter  of  frict.  It  is  also  <q)en  to  the  additional  objection, 
that  it  asks  the  court  to  decide  this  jp<Hnt,  not  upon  the  whole 
evidence,  but  upon'  a  single  sentence  of  the  conversations 
■Galed,  ^rithout  the  slightest  reference  to  the  manner  in  which 
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the  meaning  and  eflfoct  of  that  sentence  was,  or  might  be,  con- 
trolled by  the  other  points  of  the  conversations,  or  Che  attend- 
ant circumstances.    In  either  view  it  was  properly  refused. 

The  court  have  also  been  called  upon  to  review  their  former 
decision  in  this  case.  (S  Peters's  Rep.  87«)  To  this  it  might 
be  a  sufficient  answer  to  say,  that  no  case  is  made  out  upon 
the  record,  calling  for  such  a  review ;  and  if  it  were,  we  are 
entirely  satisfied  with  that  decision. 

The  judgment  of  the  circuit  court  is  therefore  affirmed,  with 
costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  distinct 
of  Columbia,  holden  in  and  for  the  county  of  Washington,  and 
was  argued  by  counsel:  on  consideration  whereof,  it  is  ordered 
and  adjudged  by  this  court,  that  the  judgment  of  the  said  cir- 
cuit court  in  this  cause  be,  and  the  same  is  hereby  affirmed 
with  costs. 
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Joseph  Shaw,  PLAiNTiFr  in  eriior  v.  Joseph  Cooper. 

ctioii  for  ftD  alleged  mUtion  of  a  patent  fyt  an  improrement  in  guns  and 
fire  anna. 

he  letten  patent  were  obtuned  in  18^;  and  in  1829,  the  patentee  baying 
•urrendered  the  same  for  an  alleged  defect  in  the  specification,  obtained 
another  patent.  This  second  patent  is  to  be  Considered  as  having  rela- 
tion to  the  emanation  of  the  patent  of  1833)  and  not  as  having  been  issued 
on  an  original  application. 

The  holder  of  a  defective  patent  may  surrender,  it  to  the  department  of 
state,  and  obtain  a  new  one»  which  shall  have  relation  to  the  emanation  of 
the  first 

The  case  of  Grant  and  others  v.  Raymond,  6  Peters,  330,  cited  and  affirmed. 

A  second  patent  granted  on  the  surrender  of  a  prior  one  being  a  continua- 
tion of  the  firs^  the  rights  of  a  patentee  must  be  ascertained  by  the  law 
under  which  the  original  application  was  made. 

hy  the  provisionj  pf  the  act  of  congress  of  17th  April  1800,  citizens  and 
aliens,  as  to  patent  rights,  are  placed  substantially  upon  the  same 
ground.  In  either  case,  if  the  invention  was  known  or  used  by  the  pub- 
lic before  it  was  patented,  the  patent  ia  void.  In  both  cases,  the  right 
must  be  tested  by  the  same  rule. 

What  use  by  the  public,  before  the  application  is  made  for  a  patenty.&uall 
make  void  the  right  of  a  patentee. 

From  an  examination  of  the  various  provisions  of  the  acts  of  cong^ss  rela^ 

'  tire  to  patents  for  useful  inventions,  it  clearly  appears  that  it  was  the  in- 
tention of  the  lepslature,  by  a  compliance  with  the  requisites  of  the  law, 
to  vest  the  exclunve  right  in  the  inventor  only;  and  that^  on  condition 
that  his  invention  was  neither  known  nor  used  by  the  public,  before  his 
application  for  a  patent  If  such  use  or  knowledge  shall  be  proved  to- 
have  existed  prior  to  the  application  for  the  patent,  the  act  of  1793  de- 
clares the  patent  void;  and  the  right  of  an  alien  is  vacated  in  the  same 
manner,  by  proving  a  foreign  use  or  knowledge  of  his  invention.  That 
knowledge  or  use  which  would  be  &tal  to  the  patent  right  cf  a  citizen, 
would  be' equally  so  to  the  right  of  an  alien. 

The  knowledge  or  use  spoken  of  in  the  act  of  congress  of  1793,  could  have 
referred  to  the  public  only;  for  the  pr .^vision  would  be  nugatory  if  it  were 
applied  to  the  inventor  himself.  He  must  necessarily  have  a  perfect 
knowledge  of  the  thing  invented,  and  of  its  use,  before  he  can  describe 
it,  as  by  law  he  is  required  to  do  preparatory  to  the  emanation  of  a  patent. 

There  may  be  cases  in  which  a  knowledge  of  the  invention  may  be  sur- 
reptitiously obtained  and  communicated  to  the  public,  that  do  not  aifect 
the  rigtit  of  the  inventor.  Under  such  circumstances,  no  presumption 
can  arise  in  favour  of  an  abandonment  of  the  right  to  the  public  by  the 
inventor:  though  an  acquiescence  on  his  part  will  lay  the  foimdation  for. 
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Mch  a  premnptioii.  It  is  undoubtedly  just  that  every  diseorerer  should 
realize  the  benefits  resulting  from  hia  discoreiyy  for  the  period  contem- 
plated by  law.  But  those  can  only  be  reserved  by  a  substantial  compU- 
anoe  with  every  legal  requisite.  This  ezclusiye  right  does  not  rest  alone 
on  hit  diaeovery»  but  also  uponttbe  legal  sanctions  ^hich  have  been  given  • 
to  it,  and  the  forms  of  law  with  which  it  has  been  clothed. 

No  matter  by  what  means  an  invention  may  have  been  communicated  to 
the  public  before  a  patent  is  obtained,  any  acquiescence  in  the  public 
use  by  the  inventor  will  be  ah  abandonment  of  the  right.  If  the  right 
were  asserted  by  him  who  fraudulently  obtained  it^  perhaps  no  lapse  of 
time  could  give  it  validity.  But  the  public  stand  in  an  entirely  different 
relation  to  the  inventor.  His  rig^t  would  be  secured  by  giving  public 
notice  that  he  was  the  inventor  of  the  thing  used*  and  that  he  should 
apply  for  a  patent. 

The  acquiescence  of  an  inventor  in  the  public  use  of  his  invention,  can  in 
no  case  be  presumed  where  he  has  no  knowledge  of  such  use.  But  this 
knowledge  may  be  presumed  from  the  circumstances  of  the  case.  This 
will  in  general  be  a  &ct  for  a  jury :  and  if  the  inventor  do  not»  immedi- 
ately ailer  this  notice,  assert  his  right,  it  is  such  evidence  of  acquiescence 
in  Uie  public  use,  as  forever  aAerwards  to  prevent  him  from  asserting  it. 
Af^eriiis  right  shall  be  perfected  by  a  patent,  no  pz^esumption  arises 
against  it  from  a  subsequent  use  by  the  public. 

A  strict  construction  of  the  act  of  congress,  as  it  regards  the  public  use  of 
.an  invention  before  it  is  patented,  is  not  only  required  by  its  letter  and 
spirit,  but  also  by  sound  policy. 

The  question  of  abandonment  to  the  public,  does  not  depend  on  the  inten- 
'tion  of  the  inventor.  Whatever  may  be  the  intention,  if  he  suflTen  his 
invention  to  go  into  public  use,  through  any  means  whatsoever,  >ithout 
an  immediate  assertion  of  his  right,  he  is  not  entitled  to  a  patent  i  nor 
will  a  patent  obtained  under  suclv  circumstances  protect  his  right. 

IN  error  to  the  circuit  court  of  the  United  States  f(«  the  south- 
em  district  of  New  York. 

At  the  October  term  1829  of  the  circuit  court  for  the  southern 
district  of  New  York,  the  plaintiff  in  error,  Joseph  Shaw,  insti- 
tuted an  action  against  the  defendant,  Joseph  Cooper,  for  an 
alleged  violation  of  a  patent  granted  to  him  by  the  United 
States,  dated  the  7th  of  Mdy  1829,  for  '*  a  new  and  useful  im- 
provement in  guns  and  fire  a^ms,  which  improvement  con- 
sisted in  a  primings  head  and  case  applied  to  i&rms  and'  fire 
arms,  for. the  purpose  of  priming  and  giving  them  fire  by  the 
means  or  use  of  percussion,  ftilminating  or  detonating  powder;^ 
by  which  patent  the  plaintiff  alleged  that  there  was  granted  to 
him,  &c.  for  the  term  of  fourfeen  yearf  from  the  19th  ef  June 
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18SS|  the  exclusive  right  to  the  said  invention,  and  by  virtu» 
of  which  he  became  entitled  to  the  same  for  the  residue  of  the 
term  unexphed  on  the  7th  day  of  May  1829.  The  declaration 
averred  that  the  defendant  had  violated  the  patent  right  of  the 
plaintifi^  on  the  Ist  day  of  August  1829;  and  afterwards  be- 
tween that  day  and  the  institution  of  the  suit. 

The  defendant  pleaded  not  guilty,  and  gave  the  following 
notice  of  the  matters  of  defence. 

<*  Please  to  take  notice,  that  on  the  trial  of  the  above  cause, 
the  above  named  Joseph  Cooper  ^peill,  under  the  plea  of  the 
general  issue  aforesaid,  insist  upon,  and  give  in  evidence,  that 
the  pretended  new  and  useful  improvement  in  guns  and  fire 
arms,  mentioned  and  referred  to  in  the  several  counts  ot  the 
said  Joshua  Shaw's  declaraticm,  was  not  originally  discovered 
or  invented  by  the  said  Joshua  Shaw;  also,  that  the  said  pre- 
.  tended  new  and  useAil  impi^vement,  or  the  material  or  essen- 
tial parts  or  port,ions  thereof,  or  some  or  one  of  them,'luid  been 
known  and  used  in  this  country,  viz.  in  the  city  of  New  York, 
and  in  the  city  of  Philadelphia,  and  in  sundry  other  places  in 
the  United  States,  and  in  England,  and  in  France,  and  in  other 
foreign  countries,  before  the  said  Joshua  Shaw's  application 
for  a  patent,  as  set  forth  in  his  said  declaration;  and  also^  be- 
fore the  alleged  invention  or  supposed  discovery  thereof  by  the 
said  Joshua  Shaw. 

<^  And  further,  that  the  said  allegjed  new  and  useful  improve- 
ment, or  the  material  or  essential  parts  or  portions  thereof  or 
some  or  one  of  them,  or  the  principle  thereof,  was  the  invention 
or  discovery  of  a  gun  maker,  or  of  some  other  person,  residing 
in  England.  And  further,  that  the  said  patent  was  void,  be- 
cause in  and  by  the  specification  or  description  therein  refened 
to,  no  distinction  or  discrimination  is  made  between  the  parts 
and  portions  previously  known  and  used  as  aforesaid,  and  any 
parts  or  portions  of  which  the  said  Joshua  Shaw  may  be  the 
inventor  or  discoverer :  the  said  Joseph  Cooper  at  the  same  time 
protesting  that  he,  the  said  Joshua  Shaw,  has  not  been  the 
inventor  or  discoverer  of  any  part  or  portion  of  the  said  alleged 
improvement. 

**  And  further,  that  the  said  patent  is  void,  because  the  said 
specification  or  deacription  does  not  describe  the  improvement 
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of  which  the  said  Joshua  Shaw  claims  td  be  the  inventbr  or 
cUsdoverer,  in  such  full,  clear,  and  exact  terms,  as  to  distinguish 
the  saine  from  all  other  things  before  known,  nor  so  as  to 
enable  a  person  skilled  in  the  art  or  science  of  which  it  is  a 
branch,  or  with  which  it  is  most  nearly  connected,  to  make 
and  use  the  same.  And  further,  that  the  said  patent  is  void, 
because,  it  was  not  granted,. issued  pr  obtained,  according  tO' 
law.  And  further,  that  the  said  patent  is  void,  because  it  was 
surreptitiously  obtained  by  the  said  Joshua  Shaw.** 

The  cause  was  tried  in  January  18SS,  and  a  verdict  and 
judgment  given  for  the  defendant.  The  jAaintiff  prosecuted 
this  writ  of  error. 

The  following  bill  of  exceptions  was  tendered  by  the  coun- 
sel for  the  plaintiff  and  sealed  by  the*  court 

**  The  plaintiff  to  maintain  the  issue  on  his  grant,  gave  in 
evidence  the  letters  patent  of  the  United  States  of  America,  as , 
set  forth  in  the  declaration  of  the  said  plaintiff,  issued  on  the 
7th  day  of  May  1829;  and  also  that  the  improvement  for 
which  the  said  letters  patent  were  granted,  was  invented  <Hr 
discovered  by  the  said  plaintiff  in  the  year  1813  or  1814,  and 
that  the  defendant  had  sold  instruments  which  were  infringe- 
ments of  the  said  letters  patent.  And  tKereuponr  the  said  de- 
fendant, to  maintain  the  said  issue  above  joined  on  hia  party 
then  and  there  proved  by  the  testimony  of  one  witness,  that  he 
had  used  the  said  improvement  in  England,  and  had  purchased 
a  gun  of  the  kind  there,  and  had  seen  others  use  the  said  im- 
provement, and  had  seen  guns  of  the  kind  in  the  duke  of 
fork's  armoury  in  1819 :  and  also  proved  by  the  testimony  of 
five  other  witnesses,  that,  in  1820  and  1821,  they  worked  in 
England  at  the  business  of  making  and  repairing  guns,  and 
that  the  said  improvement  was  generally  used  in  England 'in 
those  years,  but  that  they  never  had  seen  guns  of  the  kind 
prior  to  those  years:  and  also  proved  that,  in  1821,  it  was 
known  and  used  in  France,  and  also  that  the  said  improve- 
ment was  generally  known  and  used  in  the  United  States  of 
America  after  the  19th  day  of  June  1822.  Whereupon  the 
mid  plaintiff  further  to  maintain  the  said  issue  on  lis  part, 
then  and  there  gave  in  evidence,  that  the  said  plaintiff,  not 
being  a  worker  in  iron  in  1813  or  18il4,  employed  his  brother. 
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in  England,  under  strict  injuqctions  of  secrecy,  to  execute  or 
fobricate  the  said  improvement  for  the  purpose  of  the  said 
plaintiff's  making  experimentsi  And  that  the  said  plaintifi^ 
afterwards,  in  1817,  left  England,  and  came  to  reside  in  the 
United  States  of  America;  and  that,  after  the  departure  of  the 
said  plaintiff  from  England,  viz.  in  1817  or  1818,  his  said  bro- 
ther divulged  the  said  secret  for  a  certain  reward  to  an  eminent 
gun  maker  in  London :  that  the  said  plaintiff,  on  his  arrival 
in  this  country,  in  1817,  disclosed  his  said  improvement  to  a 
gun  maker,  whom  bo  consulted  as  to  obtaining  a  patent  for 
the  same,  and  whom  he  wished  to  engage  to  join  and  assist 
him.  That  the  plaintiff  made  said  cUsclosures  under  injunc- 
tions of  secrecy,  claiming  the  improvement  as  his  own,  and 
declaring  that  he  should  patent  it.  That  the  said  plaintiff 
treated  his  invention  as  a  secret  after  his  arrival  in  this  coun- 
try, often  declaring  that  ho  should  patent  it;  and  that  he  as- 
signed as  a  reason  for  delaying  to  patent  it,  that  it  was  not  so 
perfect  as  he  wished  to  make  it  before  he  introduced'  it  into 
public  use:  and  that  he  did  make  alterations  in  his  invention 
up  to  about  the  date  of  his  patent,  which  some  witnesses  con- 
sidered as  improvements,  and  others  did  not.  That,  in  this 
country,  the  said  invention  was  never  known  nor  used  prior  to 
the  said  19th  day  of  June  1822 :  that,  on  that  day,  letters 
patent  were  isdued  to  the  said  plaintiff,  being  then  an  alien, 
for  his  said  invention;  and  that  the  said  plaintiff  immediately 
brought  the  said  invention  into  public  use  under  the  said  let- 
ters patent.  That  afterwards,  and  after  suits  had  been  brought 
for  violation  of  the  said  letters  patent,  the  said  plaintiff  was 
advised  to  surrender  them  on  account  of  the  specification  being 
defective,  and  that  he  did  accordingly,  on  the  7th  day  of  May 
1829,  surrender  the  same  into  the  department  of  the  secretary 
of  state  of  the  United  States  of  America;  and  that,  thereupon, 
the  letters  patent  first  above  mentioned  were  issued  to  the  said 
plaintiff.  And  the  said  plaintiff  also  gave  in  evidence  that» 
prior^to.the  said  19th  day  of  June  1822,  the  principal  importers 
of  guns  from  England,  in  New  York  and  Philadelphia,  at  the 
latter  of  which  cities  the  plaintiff  resided,  had  never  heard  any 
thing,  of  the  said  invention,  or  that  the  same  was  known  or 
4ised  in  England ;  and  that  no  guns  of  the  kind  were  imported 
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into  this  countiy  until  in  the  years  1824  or  1825.  And  that 
letters  patent  were  granted  in  England  on  the  1 1th  day  of  April 
1807,  to  one  Alexander  J.  Forsjrth,  for  a  method  of  discharging 
or  giving  fire  to  artillery,  and  all  other  fire  arms ;  which  method 
he  describes  in  his  specification  as  consisting  in  *  the  use  or  ap- 
location  as  a  priming,  in  any  mode,  of  some  or  one  of  those 
chemical  compounds  which  are  so  easily  inflammable  as  to  be 
cajpable  of  taking  fire  and  exploding  without  any  actual  fire 
being  applied  thereto,  and  merely  by  a  blow,  or  by  any  sudden 
or  strong  pressure  or  frict'on  given  or  applied  thereto,  without 
extraordinary  violence ;  thfit  is  to  say,  some  one  of  the  com- 
pounds of  combustible  matter,  such  as  sulphur  or  sulphur  and 
charcoal,  with  an  oxmuriatic  salt ;  for  example,  the  salt  formed 
of  dephlogisticated  marine  acid  and  potash  (or  potasse),  which 
salt  is  otherwise  called  oxmuriate  of  pota^ ;  or  such  of  the 
fulminating  metallic  compounds  as  may  be  used  with  safety ; 
for  example,  fulminating  mercury,  or  of  common  gunpowder, 
mixed  in  due  quantity  with  any  of  the  above  mentioned  sub- 
stances, or  with  any  oxmuriatic  salt  as  aforesaid,  or  of  suitable 
mixtures  of  any  of  the  before  mentioned  compounds ;'  and 
that  the  said  letters  patent  continued  in  force  for  the  period  of 
fourteen  yean  from  and  after  granting  of  the  same.  (It  is  un- 
derstood that  the  patent  and  specification  of  Forsyth,  may  be 
at  any  time  referred  to  on  the  arguihent  for  correction  or  ex- 
planation of  the  bill  of  exceptions.)  And  thereupon  the 
defendant,  further  to  maintain  the  said  issue  on  his  part,  gave 
in  Evidence  a  certain  letter  from  the  plaintiff  to  the  defendant, 
dated  in  December  1824^  from  which  the  following  is  an  ex- 
tract :  <some  time  since  I  stated  that  I  had  employed  counsel 
respecting  regular  prosecutions  for  any  trespasses  against  my 
rights  to  the  patent :  I  have  at  length  obtained  the  opinions  of 
Mr  Sergeant  of  this  city,  together  with  others  eminent  in  law, 
and  that  is,  that  I  ought  (with  a  view  to  insure  success)  to 
visit  England,  and  procure  the  aflSdavits  of  Manton  and  others 
to  whom  I  made  my  invention  known,  and  also  of  the  person 
whom  I  employed  to  make  the  lock  at  the  time  of  invention ; 
AMrit  appears  very  essential  that  I  should  also  prove  that  I 
did  actually  reduce  the  principle  to  practice,  otherwise  a  ver- 
dict might  be  doubtful.  It  is  therefore  my  intention  to  visit 
Vol.  VII.— 2  N 
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Hagland  in  May  next  for  this  purpose ;  in  the  mean  timet 
proceedingB  which  have  commeneed  here  are  auopended  fcr 
the  necessary  time/ 

**jLnd  the  said  judges  of  the  said  court  did  thereopon  charge 
and  direct  the  said  jury^  that  the  patent  of  the  7th  day  of  Ifay 
1829,  having  been  issued,  as  appeared  by  its  recital  on  the  sur- 
render and  conceahnent  of  the  patent  of  the  19th  day  of  June 
1822,  and  being  intended  to  correct  a  mistake  or  remedy  a 
defect  in  the  latter,  it  must  be  ccHisidered  as  a  continuation  ci 
the  said  patent,  and  the  rights  of  the  jdaintiff  were  to  be  oeter- 
mined  by  the  state  of  things  which  existed  in  1822,  when  the 
patent  was  obtained. 

^That  the  plaintiff's  case  therefore  came  under  the  act  passed 
the  17th  day  of  April  1800,  extending  the  right  of  obtaining 
patents  to  aliens,  by  the  first  section  of  which,  the  applicant  is 
required  to  make  oath  that  his  inventiim  has  not,  to  the  best  of 
his  knowledge  or  belief,  been  known  or  used  in  this  or  any 
foreign  country.  That  the  plaintiff  most  probably  did  not 
know,  in  1822,  that  the  invention  for  which  he  was  taking  sAit 
a  patent,  had,  before  that  time,  been  in  use  in  a  foreign  country ; 
but  that  his  knowledge  or  ignorance  on  that  subject  was  ren- 
dered immaterial  by  the  concluding  part  of  the  sectimi,  wfaieh 
expressly  declares,  that  every  patent  obtained  pursuant  to  that 
act,  for  any  invention  which  it  should  afterwards  appear  had 
been  known  or  used  previous  to  such  application  for  a  patent, 
should  be  utterly  void.  That  there  was  nothing  in  the  act 
confining  such  use  to  the  United  States ;  and  that,  if  the  in- 
vention was  previously  known  in  England  or  France,  it  was 
sudicient  to  avoid  the  patent  under  that  act.  That  the  evi- 
dence would  lead  to  the  conclusion  that  the  plaintiff  was  the 
inventor  in  this  case ;  but  the  court  were  of  opinion  that  he  had 
slept  top  long  on  his  rights,  and  not  followed  them  up  as  the 
law  requires,  to  entitle  him  to  any  benefit  firom  his  patent. 
That  the  use  of  the  invention,  by  a  person  who  had  pirated  it, 
or  by  others  who  knew  of  the  piracy,  would  not  affect  the  in- 
ventor's rights,  but  that  the  law  was  nmde  for  the  benefit  of 
the  public  as  well  as  of  the  inventor-:  and  if,  as  appeared  firom 
the  evidence'in  this  case,  the  public  hQid  fairly  become  possess- 
ed of  the  invention  before  plaintifl'  applied  for  his  patent,  it  was 
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fluflkient,  in  the  opinion  of  the  court,  to  invalidate  his  patent, 
even  though  the  invention  may  have  originally  got  into  public 
use  through  the  fraud  or  misconduct  of  his  brother,  to  whom 
he  entrusted  the  knowledire  of  it" 

The  case  was  submitted  to  the  court,  on  printed  arguments, 
by  Mr  Paine,  for  the* plaintiff  in  error;  .and  Mr  Emmet,  for 
the  defendant 

For  the  plaintiff  in  error  it  was  contended,  that  the  case  fell 
within  the  principles  whi  h  had  been  uniformly  acknowledged 
and  supported  in  the  circuit  court  of  the  United  States ;  and 
which  were  not  intended  to  be  disavowed,  but  sanctioned  by 
this  court  in  Pennock  v.  Dialogue,  2  Peters,  1. 

In  this  countrymany  strong  pased  of  public  use,  pri(Hr  to  the 
application  for  a  patent,  have  been  brought  before  the  courts, 
where  the  public  had  been  long  in  possession;  and  the  courttf 
have  allowed  the  inventor  to  show  in  different  ways,  that  he 
had  not  thereby  abandoned  his  use  to  the  public.  How  much 
more  favourable  to  us  are  the  circumstances  of  our  case,  as 
respects  a  prior  use.  Before  we  took  out  our  first  patent,  the 
invention  had  never  been  seen  nor  heard  of  in  this  country. 
It  was  not  then  known  to  ourselves,  nor  to  any  others  in  this 
country,  that  it  had  been  used  in  England ;  and  it  had  been 
so  used  only  one  or  two  years — a  short  period,  compared  witn 
the  many  cases  which  have  been  sustained  by  the  courts. 
Even  if  this  use  had  been  an  American  use,  it  would  not  have 
been  an  extraordinary  one.  But  it  was  not  an  American,  but 
a  foreign  use;  and,  therefore,  not  a  use  by  the  public,. who 
contest  our  exclusive  right,  by  sajring  that  they  had  become 
the  innocent  possessors  of  our  invention.  Not  one  of  that  pub- 
lic had  gotten  possession  of  it 

The  case  does  not  seem  to  be  fairly  stated,  when  it  is  said 
that,  although  the  invention  was  disclosed  by  piracy,  yet  the 
public  have  innocently  got  possession  of  it  by  that  means.  The 
only  public  who  can  set  up  the  innocence  of  their  possessioQ 
08  against  us,  did  not  get  their  possession  by  the  piracy ;  but 
under  the  mvalid  patent  And  if  this  be  so^  what  difference 
does  it  inake  that  afterwards  guns  were  brought  from  Eqglandt 
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Does  such  a  circuoistaiice  bear,  can  it  be  made  to  bear  at 
all  upon  the  merits  of  the  case  1 

The  parts  of  the  charge  to  the  jury  of  the  circuit  court  which 
are  objected  to,  as  understood  by  the  counsel  for  the  plaintifl^ 
may  be  stated  thus : 

That  the  use  of  the  invention  abroad,  acquired  through  a 
fraudulent  pr  piratical  disclosure  of  the  secret,  for  a  period  of 
only  one  or  two  years,  before  the  application  for  the  patent,  and 
that  use  entirely  unknown  to  the  inventor  here,  avoids  the 
patent,  because  it  was  obtained  under  the  alien  act 

That  our  patent  of  1829,  obtained  under  the  citizen's  act,  is, 
in  respect  to  the  prior  foreign  use,  to  be  construed  as  if  obtained 
under  the  alien  act,  because  it  was  obtained  on  the  surrender 
of  the  patent  of  1822,  which  was  obtained  under  the  alien  act, 
the  one  being  only  a  continuation  of  the  other. 

That  the  inventor  (the  court  are  understood  to  have  been 
^leaking,  in  this  part  of  the  charge,  without  reference  to  the 
question  as  to  whether  the  patent  was  obtained  under  the  aUen 
or  citizen's  act,  but  to  have  designed  their  remarks  to  apply  to 
patents  generally,)  had  slept  too  long  on  his  rights,  and  not  fol- 
lowed them  up  as  the  law  requires,  to  entitle  him  to  any  benefit 
from  his  patent;  that  the  use  of  the  invention,  by  a  person  who 
had  pirated  it,  or  by  others  who  knew  of  the  piracy,  would  not 
aflfect  the  inventor's  right;  but  that  the  law  was  made  for  the 
benefit  of  the  public,  as  well  as  of  th^  inventor;  and  i(  as  ap- 
peared from  the  evidence  in  this  case,  the  public  had  fairly 
become  possessed  of  the  invention  before  the  plaintifi*  applied 
for  his  patent,  it  was  sufficient  to  invahdate  his  patent,  even 
though  the  invention  may  have  originally  got  into  public  use 
through  the  fraud  pr  misconduct  of  his  brother,  to  whom  he 
intrusted  the  knowledge  of  it. 

The  following  points  compvehend  these  objeoiions  to  the 
charge  of  the  court 

1.  The  second  patent  is  original  and  independent,  and  not 
a  continuation  of  the  first  patent. 

When  patents  are  surrendered  and  cancelled  in  England, 
they  are  entirely  vacated  and  gone,  and  as  if  they  had  never 
existed;  and  the  king  can  grant  out  the  right,  de  novo^  either 
to  the  same,  or  to  any  other  person.     17  Yin.  Abridg.  Hi, 
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Pietogatiye  of  the  Kibg,  R*  b.  paiagrapli  9 ;  17  Yin.  Abridg. 
151,  Prerogative,  &c.  M.  C.  paragraph  2,  S,  4,  6,  10,  14. 
Godson  on  Pat  200;  Com.  Dig.  *  Patent,'  G. 

U  this  is  the  effect  of  a  surrender  there,  it  must  be  the  same 
here. 

Not  a  dictum  ciEui  be  found  in  the  English  books,  that  a 
second  patent  is  a  contiiiuation  of  the  first.  No  such  idea  can 
be  found  in  our  own  books^  although  cases  of  surrender  have 
come  befote  our  courta 

The  right  of  an  inventor  to  surrender  an  invalid  patent,  and 
take  out  a  new  one,  being  admitted,  it  follows,  that  i^  between 
the  two  patents,  he  has  been  natundized,  he  must,  of  necessity, 
take  out  a  patent  under  the  citizen's  act;  because  he  is  no 
longer  an  alien.  If  he,  rightfully,  takes  a  patent  under  the 
citizen's  act,  he  is  entitled  to  all  the  advantages  that  act  con- 
fers; and  among  tbem^  to  have  his  patent  construed  and  adju- 
dicated upon,  under  the  provisions  of  that  act  and  of  no  other. 

2.  A  fhaiudulent  or  piratical  use  of  the  invention,  either  at 
hclme  or  abroad,  before  the  application  for  a  patent,  cannot 
have  any  other  or  greater  effect  to  invalidate  a  patent  obtained 
under  the  alien  act,  than  one  obtained  under  the  citizen's  act 

On  general  principles  it  cannot;  for,  as  to  all  kinds  of  pro- 
perty, no  one  can  acquire  a  right  to  it  except  by  the  c<»isent  of 
the  owner.  Theft  or  fraud  can  never  enable  one  who  gets 
possession  by  those  means  to  transfer  the  property.  See  autho- 
rities cited  under  next  point 

It  is  on  this  principle  that  the  courts  first  began  to  construe 
the  citizen's  act,  by  arraying  the  sixth  section  against  the  first 
They  said  the  legislature  meant  to  provide  by  the  sixth  section 
for  the  exception  of  cases  of  fraud,  &c.,  out  of  the  too  rigid 
and  literal  operation  of  the<first  section.  Afterwards,  the  courts 
took  a  more  liberal  view  of  the  act,  and  held  that,  even  without 
the  sixth  section,  the  legislative  intention  to  except  such  cases 
from  the  first  section  would  be  presumed:  and  this  is  the  doc- 
trine finally  settled  in  P^nnock  v.  Dialogue. 

The  construction  given  by  this  court  in  the  case  ef  Pennock 
V.  Dialogue,  2  Peters^  22,  is  entirely  in  favour  of  the  plaintiff 
in  error. 

The  court  there  say,  in  that  case,  **  the  act  of  17th  April 
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iSOO,  ch.  25,  which  extends  the  privileges  of  the  act  of  1793 
to  inventors  who  are  aliens,  contains  a  proviso,  declaring 
that  *  every  patent  which  shall  be  obtained  pursuant  to  the 
act,  for  any  invention,  art  or  discovery,  which  it  shall  after- 
wards appear  had  been  known  or  used  previous  to  such  appli- 
cation for  a  patent,  shall  be  void.'  This  proviso  certainly  per- 
tifies  the  construction  of  the  act  of  1793,  already  asserted ;  for 
there  is  not  any  reason  to  suppose  that  the  legislature  intended 
to  confer  on  sdiens  privileges  essentially  different  from  those 
belonging  to  citizens:  on  the  contrary,  the  enacting  clause  Of 
the  act  of  1800  purports  to  put  both  on  the  same  footing,  and 
the  proviso  seems  added  as  a  gloss,  or  explanation  of  the  origi- 
nal aet.** 

Now  the  proviso  is  the  only  thing  in  the  alien  act  which  can 
make  it  at  idl  different  in  this  particular  from  the  citizen's  act; 
and  the  courts  say  that  it  does  not  make  any  difference,  but 
merely  expresses  niore  frilly  what  was  the  meaning  of  the  citi- 
zen's act. 

3.  If  an  invention  has  been  pirated  or  fraudulently  divul^d, 
the  inventor  cannot  thereby  lose  his  right  to  his  own  invention 
and  {froperty;  and  it  makes  no  difference  that  the  public  have 
acquired  the  use  of  the  invention  without  any  participation  in 
the  fraud,  unless  the  inventor  has  acquiesced  in  such  use ;  the 
only  principle  to  be'  found  in  the  American  decisions  on  this 
subject  being,  that  a  public  use  doeq  i  pt  affect  the  inventor's 
right,  unless  it  proves  that  he  has  dedieated  or  abandoned  his 
invention  to  the  public.  And  in  this  case  there  is  no  evidence 
of  such  delay  or  neglect  as  would  amount  to  an  abandonment, 
nor  of  any  intention  to  dedicate  the  invention  to  the  pubUc. 

It  is  a  general  principle  as  to  all  kinds  of  personal  property, 
that  even  a  bona  fide  purchaser  for  a  valuable  consideration  can 
never  acquire  property  of  which  another  has  been  deprived  by 
fraud,  theft  or  violence,  or  even  by  a  bailment.  1  Wils.  Rep.  8 ; 
2  Str.  Rep.  1187;  3  Atk.  Rep.  44^  Salk.  Rep.  283. 

In  this  respect,  no  difference  has  ever  yet  been  made  between 
a  man's  property  in  his  inventions,  and  his  other  property;  and 
there  seems  to  be  no  reason  or  principle  making  a  distinction. 

The  statute  of  Massachusetts  securing  copyrights  (before 
the  federal  union)  bes^ins  with  a  preamble  declaring  that  *^no 
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property  is  more  peculiarly  a  man's  own,  than  that  which  is 
produced  by  the  labour  of  his  mind.*'    Cited,  1  Dane's  Abridg. 
527. 

In  Miller  v.  Taylor,  4  Burr.  2S0S,  seven  judges  against  four 
held  that  at  common  law  the  author  of  a  hterary  composition 
did  not  lose  his  right  by  publidiing  it. 

So  far,  then,  as  the  natural  rights  of  men  to  this  species  of 
property,  (copyright)  independently  of  statutory  proyisions,  are 
in  question,  they  retain  aU  their  rights  to  such  prqierty,  not- 
withstanding the  public  have  innocently  got  possession  of  it, 
and  even  with  the  author's  consent ;  and  there  surely  can  be  no 
diflbrence,  when  we  go  back  to  natural  rights  at  c<Hnmon  law, 
whether  the  jvoperty  is  the  subject  of  a  copyright  or  of  a 
patent;  whether  it  be  a  book  or  a  machine :  the  public,  having 
got  the  use  or  poBsession,  must  have  as  much  right  to  make 
copies  of  the  book  as  of  the  machine;  both  are  the  produce  of 
the  mind.  This  view  is  taken  merely  to  show  that  this  specic» 
of  property  has  been  treated  as  subject  to.  the  same  rules  of  law 
as  other  kinds  of  property,  i.  e.  except  so  fiu:  as  the  statute 
makes  a  difference.  Now  it  is  admitted,  that  under  the  statute, 
neither  the  pirate,  nor  any  one  participating  in  his  piracy,  can 
acquire  any  rights  against  the  inventor.  And  why  1  Because 
the  same  rules  of  justice  which  apply  to  all  other  kinds  of  pro- 
perty, are  applied  by  the  courts  to  this,  as  being  the  intenti<m 
of  the  statute,  although  against  its  letter.  But  why  stop  at  the 
pirate,  and  say  that  you  will  not  extend  the  rule  to  the  public, 
when  they  have  innocently  got  the  possession]  Do  you  stop 
thud  as  to  other  kinds  of  property]  No.  You  say,  no  one, 
however  innocent  of  the  fraud,  can  become  the  lawful  proprietor. 
Why,  then,  not  carry  the  principle  to  its  full  extent]  How  can 
it  be  inferred  that  the  statute  intends  to  go  a  part  of  the  way 
of  a  general  principle,  and  there  stop]  The  principle  is  a  rule 
drawn  by  analogy  from  other  kinds  of  property,  on  the  ground 
that,  the  analogy  being  general,  the  rule  should  be  so  too. 
But  the  analogy  lis  also  complete  between  this  and  other  kinds 
of  property,  and  the  rule  ought  therefore  to  be  comi^ete,  and 
ap^ed  in  its  full  extent 

But  there  is  even  a  stronger  reason  why  this  principle  of  law 
shoidd  be  apjplied  to  this  species  of  property  in  its  full  extent. 
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father  than  to  the  case  of  a  bona  fide  purchaser  of  any  other 
kind.  There  he  has  paid  a  consideration,  an  equivalent  It 
is  a  hard  case ;  one  of  two  innocent  persons  must  sufier.  Not 
so  here.  What  does  the  public  lose!  That  which  has  cost  it 
nothing;  for  which  it  has  given  no  equivalent;  and  all  we  seek 
of  them  is  the  consideration,  the  equivalent,  which  they  have 
never  yet  paid  to  any  one. 

But  if  we  examine  the  American  cases  on  this  subject  prior 
to  Pennock  v.  Dialogue,  we  shall  find  that  the  principle  has 
always  been  applied  to  inventions,  in  its  lull  extent 

The  counsel  then  proceeded  to  examine  the  following  cases, 
and  argued  that  they  fully  sustained  the  principles  claimed 
for  the  plaintiff  in  error.  Wbettemore  v.  Cutter,  1  GalL  482; 
Gktodyear  v.  Mathews,  1  Pame's  Rep.  SOI ;  Morris  v.  Hun- 
tington,. 1  Paine ..354;  Mellers.v.  ffilsbee,  4  Mason's  Rep.  108; 
Treadwell  v.  Bladen,  4  Wash.  C.  C.  R.  70S. 

The  bill  of  exceptions  says,  **  that  the  plaintiff  assigned  as  a 
reason  for  delaying  to  patent  it  (the  invention),  that  it  was 
not  so  perfect  as  he  wished  to  make  it  before  he  introduced  it 
to  public  use ;  and  that  he  did  make  alterations  in  his  inven* 
tion  up  to  about  the  date  of  his  patent,  which  some  witnesses 
considered  as  improvements,  and  others  did  not" 

This  was  sufficient  to  account  for  the  delay ;  and  it  is  unim- 
portant whether  the  alterations  were  improvements  or  not ;  for 
he  was  trying  to  make  them,  and  said  that  was  his  motive  for 
the  delay ;  and  the  moHoe  for  the  delay  b  the  only  question^ 
1  Paine's  Rep  S64. 

The  patent  granted  t6  Forsyth,  in  England,  which  gave  him 
the  exclusive  right  to  use  the  percussion  powders  in  any  mode 
down  to  April  1821,  accounts  for  our  not  taking  out  a  patent 
in  England. 

Finally,  the  counsel  for  the  plaintiff  in  error  .contended: 

1.  That  if  the  rights  of  the  patentee  were  the  same  as  under 
an.  ordinary  citizen  patent,  then  he  had  never  dedicated  or 
abandoned  his  invention  to  the  public ;  and  that  there  has  been 
no  use  of  it  which  invalidates  his  patent. 

2.  That  his  rights  are  the  same  as  those  under  an  ordinary 
citisen's  patent ;  the  patent  having  been  granted  under  the  citi- 
len's  act,  and  not  being  aflected  by  the  previous  vacated  patent 
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3.  Thai  «iven  if  he  is  to  be  conmdered  bb  having  a  patent 
under  the  alien  act,  his  rights,  under  the  circumstances  of  ^his 
case,  are  the  same  as  if  it  was  a  citizen's  paient 

In  conclusion,  he  remarked,  that  the  jury  found  their  ver- 
dict entirely  under  the  charge  of  the  court,  considering  that 
the  charge,  as  to  the  points  of  law,  precluded  theni  fidn  findr 
ing  a  verdict  for  the  plaintiff;  however  weH  they  might  be 
satisfied  upon  every  matter  of  fact.  It  was  believed  the  jury, 
as  well  as  the  court,  were  entirMy  satisfied  that  the  plaintiff 
was  the'inventor,  and  that  his  invention  had  been  used  with- 
out his  knowledge  or  suspicion ;  and  that  he  had  never  dis- 
closed it,  except  in  confidence,  and  under  the  strictest  injunc- 
tions of  secrecy. 

The  letter  from  plaintiff  to  defendant  should  not  have  been 
put  in  the  bill  of  exceptions,  because  it  only  presented  ques- 
tions of  fact  purely,  not  affecting  any  of  the  points  of  lalv  on 
wnich  the  court  charged  the  jury.  This  court  will  not  regard 
a  mere  isolated  fact,  when  it  is  apparent  that  all  the  fiicts  of 
the  case  are  not  given,  but  only  such  as  are  essential  to  show 
how  the  jury  were  charged  as  to  the  law..  It  is  impossiUe  for 
this  court  to  say  how  the  jury  would  have  found  up<m  the 
whole  e^dence.  It  is  sisfficieot  to  add,  that  the  meaning  of 
that  letter  was  satisfactorily  explained  to  the  jury  by  the  {dain- 
tiil's  counsel.  It  was  explained,  that  the  knowledge  of  his 
invention,  y^hich  the  playitiff  in  that  letter  says  he  communi- 
cated to  "  Manton  and  others,"  was  simply  the  knowledge  of 
the  fact,  that  he  had  lAade  an  important  invention,  wUhout  iKf- 
chring  what  U  toiur.  On  any  other  supposition,  this  letter  was 
contradicted  by  all  the  rest  of  the  evidence  in  the  case,  and  the 
uniform  conduct  of  the  plaintiff 

Mr  E^mlt.^  for  the  defendant  in  error. 

The  bill  of  exceptions  in  this  cause,  discloses  in  substance 
the  following  case : 

In  1813  or  1814,  the  }daintiff,  residing  in  England,  invented 
what  he  claims  to  be  mcuredto  him  by  his  patent  Between 
that  time  and  his  coming  to  the  United  States,  he  made  his  in- 
vention known  to  his  brother,  also  to  Mr  Manton,  a  <run-maker 
in  London,  and  others — an  is  shown  by  his  letter  to  defendant 
Vol.  Vn.*-2  O 
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In  1817,  the  plaintiff  came  to  the  United  Btates*  and  Bhordy 
Afterwards  disclosed  his  secret  to  a  gunmaker  ia  PUleulelphia. 

In  1817  or  1818,  plaintiff's  brother  sold  the«K38t  io  a  gun- 
maker  in  London. 

In  1819,  the  invention  was  sold  and  used  in  England. 

In  1820  or  1821,  it  was  in  general  use  by  the  public  ihere. 

In  1821,  it  was  in  general  use  in  France. 

In  1822,  (19th  June),  plaintiff  took  out  his  first  ^tentar  an 
alien,  under  the  act  of  1800. 

.  In  1829,  (7th  May),  he  surrendered  that  patent  as  defective, 
and  took  out  a  new  one  with  an  amended  specification,  as  a 
citizen,  under  the  act  of  179S,  upon  which  patent  liis  suit  is 
brought 

The  case  also  sets  forth,  that  m  April  1807,  a  patent  had 
been  granted  in  England  to  one  Forsyth,  for  an  invention  on 
the  same  subject,  and  that  such  patent  continued  in  force  for 
fourteen  y^ms,  or  until  April  1831.. .  This  was  offered  by  the 
jdaintiff,  imd  made  a  partof  the  case,  for  the  purpose,  doubtless, 
of  accounting  for  his  not  having  taken  out  a  patent  for  his 
invention  in  England  previous  to  1817,  the  terms  of  Forsyth's 
patent  being,  as  he  supposed,  sufficiently  pOmprehensive  to 
embrace  bis  discovery,  and  to  tie  up  his  hands  during  its  con- 
tinuance. 

From  the»e  facts,  it  would  at  least  appear  that  the  public 
haa  tomewhere  become  fully  possessed  of  the  use  of  the  inven- 
tion, and  that  they  had  enjoyed  such  use  for  not  less  than 
about  two  years  before  the  plaintiff  took  any  teps  to  obtain  his 
first  patent. 

tYithout  stopping  now  to  inquire  what  should  be  considered 
as  the  jmbUe  in  respect  to  a  case  of  this  kind,  let  us  examine 
how  far  the  acts  of  the  plaintiff  himself  have  precluded  him 
from  ever  controverting  the  right  of  that  public  to  the  use  of 
the  thing  m  question. 

'  The  principle  upon  which  prmous  puhUc  use  of  an  inventicxi 
invalidates  a  patent,  undoubtedly  is,  that  the  invenior  can  no 
kmger  give  any ^Oimdcrplidfi  or  cquioalent  for  the  exclusive  pri- 
vilege claimed  by  him,  aiid  the  law,  to  sustain  a  principle  so 
necessary  and  judt  in  itself,  presumes  an  abahdanment  by  .the 
invttitor.     This  abandonment  may  be  either  OiiuaL  as  by 
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tohauary  dedkaiwny  or  cimslructkey  as  by  negUgmiee  or  fmreoiOfi* 
able  dday.    Paihe's  Rep.  SCO. 

In  the  predeut  case,  con  it  be  pretended  that  theve  was  nei- 
ther negUgencet  nor  unreasonable  delay?  The  plaintiff  would 
have  it  appear,  that  up  to  1822  he  was  maiwring  his  invention, 
and  yet  what  he  then  took  out  a  patent  for,  was  the  very  tMng^ 
and  no  improvement  upon  that,  which  for  two  or  three  yearn 
previous  had  beed  generally  known  and  used  in  England  and 
France.  But.  admitting  this  explanation  to  stand  for  what  it 
is  worth/how  does  it  tally  with  his  other  ground  of  excuse. 
He  says  Forsyth's  patent  restrained  him.  in  England.  Be  it 
so--and  what  is  the  fair  inference?  Why,  that  if  it  had  not 
been  for  Forsyth's  patent,  he  would  have  applied  there  for  ooe 
before  1817;  and  if  he  would,  his  invention  1009  matured  before 
he  came  to  the  United  States;  and  nothfaig  \mi  his  alienism 
stood  in  the  way  of  his  applying  for  a  patent  immediately  after 
his  arrival.  Being  ah  alien,  the  law  required  him  to  delay 
two  years.  In  1819,  therefore,  he  might  and  ought  to  have 
taken  ovi  his  patent;  and  if  he  had  done  so,  he  would  have 
anticipated  the  pubUc  tue  of  the  invention  in  England  and 
France.  But  he  delayed  until  1822,  a  period  of  three  years. 
His  own  story  showsf  that  such  delay  was  without  sufficient 
cause.  It  JnrBSy  therefore,  unreasamble;  and  the  law  in  protec- 
tion of  the  right  acquired  in  the  mean  time  by  the.  public,  con- 
strues his  acts  into  an  abandonment. 

It  would  appear  that,  even  to  the  mind  of  the  plaintiff's 
counsel,  this  view  of  the  case  is  conclusive,  unless  the  fact  of 
the  invention  having  got  into  public  use  before  the  first  patent 
was  taken  out,  can  be  shaken;  for  they  say,  that  the  use,  in 
this  ease,  was  mot  an  •Aitmcon,  but  a  foreign  use,  and  there- 
fore not  a  use  by  the  public^  who  contest  their  exclusive  right. 
This  distinction  is  direcdy  opposed  to  the  act  of  I8OO,  which 
uses  the  language  ''known  or  used,  in  this  or  any  forrign 
eouniry:^  and  it  is  equally  opposed  to  the  intent  and  meaning 
of  the  act  of  )79S.  We  are  perfectly  willing  to  admit  that  in 
tint  respect,  the  construction  of  both  acts  should  be  the  same; 
and  that  the  proviso  at  the  end  o{  the  first  section  of  the  actxif 
1800  applies  to  every  patenti  whether  obtained  under  tka$  act  or 
the  act  of  179S.     In  the  words  of  Mr  Justice  Story,  the  ad  of 
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charge  of  the  judge  was  not  eironctotis  as  to  the  law,  there  can 
be  no  ground  for.  granting  a^new  trial. 

Mr  Justice  M'Lcan  delivered  the  opinion  of  the  Court 

This  writ  of  errcnr  brings  before  this  court,  fe  its  revision,  a 
judgment  of  the-  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York. 

An  action  was  brought  in  the  circuit  court  by  Shaw  against 
the  V  defendant  Cooper,  for  the  violation  of  a  certain  patent 
light,  claimed  by  the  plaintiff.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  .that  on  the  trial  be  would 
piove  **that  the  pretended  new  and  useful  improvement  in 
guns  and  fire  arms,  mentioned  and  referred  to  in  the  several 
counts  in  the  declaration ;  also  that  the  said  pretended  new 
and  useful  improvement,  or  the  essential  parts  or  portions 
thereof,  or  some  or  one  of  them,  had  been  knowli  and  used  in 
this  country,  vi^.  in  the  city  of  New.  York  and  in  tly  city  of 
.  Philadelphia,  and  in  sundry  other  places  in  the  United  BtaJtes, 
and  in  England,  in  Fruice,  and  in  other  foreign  countries,  be- 
fore the  plaintiff's  application  for  a  patent  as  set  forth  in  his 
d0<*'l&ration,"  &c. 

On  the  trial,  the  following  bill  of  exceptions  was 'taken: 
**  to  maintain  the  issue  joined,  the  plaintiff  gave  in  evicj^nce 
certain  letters  patent  of  the  United  States,  as  set  forth  in  the 
declaration,  issued  on  the  7th  day  of  May  1839;  and  also  that 
the  improvement  for  which  the  letters  were  granted,  was  in- 
vented or  discovered  by  the  plaintiff  in  1813  or  1814;  and  that 
the  defendant  had  sold  instrumente  which  were  infrinfi:emente 
of  the  said  letters  patent 

^  And  the  defendant  then  proved,,  by  the  testimony  of  one 
witness,  that  he  had  used  the  said  improvement  in  England, 
iEind  had  purchased  a  gun  of  the  kind  there,  and  had  seen 
others  use  the  said  improvement,  and  had  seen  guns  of  the 
kind  in  the  duke  of  York's  armoury  in  1819.  And  also  proved 
by  the  testimony  of  five  other  witnesses,  that,  in  1820  and  18S1, 
they  worked  in  England  at  the  business  of  making  and  repair- 
ing guns,  and  that  the  said  improvement  was  generally  used 
in  England  in.  those  years ;  but  that  they  had  never  seen  guns 
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ot  Ihe  kind  prior  to  thoee  years :  and  also  proved  that  in  the 
year  1821,  it  was  used  and  known  in  France  ;  and  also  thut 
the  said  improvement  was  generally  known  and  used  in  the 
United  States  after  the  19th  day  of  June  1822. 

^  And  the  plaintifl^  ftnrther  to  maintain  the  issue  on  his  pait, 
then  fTQ^e  isi  evidence,  that  he  not  being  a  Worker  i^.  iron  in 
1813  or  1814,  employed  his  broUiet  in  England,  under  strict 
•injunctions  of  secrt$cy,  to  execute  or  fiabricate  the  said  improve- 
ment for  the  purpose  of  making  experiments.  And  that  the  . 
plaintiff*  afterwards,  in  1817,*left  England  and  came  to  reside 
in  the  United  States;  and  that  after  his  departure  from  Eng- 
land, in  1817  or  1818,  his  said  brother  divulged  the  secret  for 
a  certain  reward  to  an  eminent  gpn  maker^in^London«  •  That 
on  the  arrival  of  the  plaintiff*  in  this  country,  in  1817,  he  dis- 
closed his  said  improvement  to  a  gun  maker,  whom  he  con- 
suited  as  to  obtaining  a  patent  for  the.  same,  and  whom  he 
wished  to  erigage  to  join  and  assist  him.  That  the  plaintiff* 
made  this  disclosure  under  injunctions  of  secrecy,  claiming  the 
improvement  as  his  own,  declaring  that  he  should  patent  it 
That  the  plaintiff*  treated  his  invention  as  a  secret  after  his 
arrival  in  this  country,  often  declaring  that  he  should  patent 
it;  and  that  this  step  wdis  only  delayed,  that  he  might  make 
it  more  perfect  before  it  was  introduced  into  public  Use :  and 
that  he  did  make  alterations  which  some  witnesses  considered 
improvements  in  his  invention,  and  others  did  not.  That  in 
this  country  the  invention  was  never  known  nor  used  prior  to  the 
said  19th  day  of  June  1822 ;  that  04  that  day  letters  patent  were 
issued  to  the  plaintiff*,  being  then  an  alien,  and  that  he  imme- 
diately brought  his  invention  into  public  use.  That  after- 
wards, and  after  miits  had  been  brought  for  a  violation  of  the 
said  letters  patent,  the  plaintiff*  was  advised  to  surrender  them 
on  account  of  the  specification  being  defective ;  and  that  he 
did  accordingly,  on  the  7th  day  of  May  in  the  year  1829,  sur- 
render the  same  into  the  department  of  the  secretary  of  state, 
and  teceived  the  letters  patent  first  above  named. 

^  And  the  plaintiff*  also  gave  in  evidence,  that  prior  to  the 
19tH  day  of  June  18^2,  the  principal  importers  of  guns  from 
England' in  New  York  and  Philadelphia,  at  the  latter  of  which 
citses  the  plaintiff  resided,  had  never  heard  any  thing  of  tho 
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said  invention,  or  that  the  same  was  used  or  known  in  Eng« 
land ;  and  that  no  gims  of  the  kind  were,  imported  into  this 
country,  until  in  the  years  1824  or  1826.    And  that  letters 
patent  were  granted  in  England  on  the  11th  day  of  April 
1807,  to  one  Alexander  J.  Forsyth,  for  a  method  of  discharg- 
ing or  giving  fire  to  artillery  and  all  other  fire  arms ;  which 
method  he  describes  in  his  specification  as  consisting  in  the 
<  use  or  application  as  a  priming,  in  any  mode,  of  some  or  ijpe 
of  those  chemical  compounds  which  are  so  easily  inflammable 
as  to  be  capable  of  taking  fire  and  exploding  without  any  ac- 
tual fire  being  applied  thereto^  and  merely  by  a  blow,  or  by 
any  sudden  or  strong  pressure  or  friction  given  or  applied 
thereto^  without  extraordinary  violence ;  that  is  to  say,  some 
one  of  the  compounds  of  combustible  matter,  such  as  sulphur 
or  sulphur  and  charcoal,  with  an  oxmuriatic  salt ;  for  ei^ample, 
the  salt  formed  of  dephlogisticated  marine  acid  and  potash  (or 
potasse),  which  salt  is  otherwise  called  oxmuriate  of  potash ; 
en  such  of  the  fulminating  metallic  compounds  as  may  be  used 
with  safety ;  for  example,  fulminating  mercury,  or  of  c<Hnmon 
gunpowder  mixed  in  due  quantity  with  any  of  the  above  men- 
tioned substances,  or  with  any  oxmuriatic  salt;  as  aforesaid,  or  of 
suitable  mixtures  of  any  of  the  before  mentioned  compounds ;' 
and  that  the  said  letters  patent  continued  in  force  for  the  pe- 
riod of  fourteen  years  from  the  time  of  granting  the  same." 

And  the  defendant,  further  to  maintain  the  issue  on  his  pvrt, 
gave  in  evidence  a  certain  letter,  from  the  {daintifif  to  the  defend- 
ant, dated  in  December  in  the  year  1824,  from  which  the  follow- 
ing is  an  extract :  **some  time  since  I  stated  that  I  had  employed 
counsel  respecting  regular  prosecutions  for  any  trespass  against 
ipy  rights  to  the  patent ;  I  have  at  length  obtained  the  opinicxi 
of  Mr  Sergeant  of  this  city,  together  with  others  eminent  in 
the  law,  and  that  is,  that  I  ought  (with  a  view  to  insure  suc- 
cess) to  visit  England,  and  procure  the  affidavits  of  Manton 
and  others,  to  whom  I  made  my  invention  known,  and  also  of 
the  person  whom  I  employed  to  make  the  lock  at  the  time  of 
invention ;  for  it  appears  very  essential  that  I  should  prove 
that  I  did  actually  reduce  the  principle  to  practice,  otherwise  a 
verdict  might  be  doubtfuL  It  is,  therefore,  my  intention  to 
visit  England  in  May  next  for  this  pufjxise ;  in  the  mean  time 
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proceedings  which  have  commenced  here  are  suspended  for  the 
necessary  time?* 

And  the  cuurt,  on  these  facts,  charged  the  jury  that  the  pai- 
tent  of  the  7th  of  May  1829,  having  been  issued,  as  appears 
by  its  recital,  on  the  surrender  and  cancelment  of  the  patent, 
of  the  19th  day  of  June  in  the  year  1822 ;  and  being  intended 
to  correct  a  mistake  or  remedy  a  defect  in  the  latter ;  it  must 
be  considered  as  a  continuation  of  the  said  patent,  and  tho 
rights  of  the  plaintiff  weie  to  be  determined  by  the  state  of 
tilings  which  existed  in  tlie  year  1822,  when  the  patent  was 
first  obtained. 

That  the  plaintiff's  case,  therefore,  came  under  the  act 
passed  the  17th  day  of  Apiil  1800,  extending  the  right  of  ob- 
taining patents  to  aliens ;  by  the  Qrst  section  of  which  the  ap- 
plicant is  required' to  make  oath,  that  his  invention  has  not,  tQ 
the  best  of  his  knowledge  or  beUei^  been  known  or  used  in  this 
(X  any  foreign  country.  That  the  plaintiff  most  probably  did  not 
know,  in  the  year  1822,  that  the  invention  for  which  he  was  tak- 
ing out  a  patent,  had,  before  that  time,  been  in  use  in  a  foreign 
country ;  but  that  his  knowledge  or  ignorance  on  that  subject 
was  rendered  immaterial  by  the  concluding  part  of  the  section, 
which  expressly  declares,  that  every  patent  obtained  pursiiant 
to  that  act,  for  any  invention  which  it  should  afterward  appear 
had  been  known  or  used  previous  to  such  application  for  a 
patent,  should  be  utterly  void.  That  there  was  nothing  in 
the  act  confining  such  use  to  the  United  States ;  and  that,  if 
the  invention  was  previously  known  in  England  or  France,  it 
was  sufficient  to  avoid  the  patent  under  that  act.  That  the 
evidence  would  lead  to  the  conclusion  that  the  plaintiff  was 
the  inventor  in  this  case,  but  the  court  were  of  opinion  that  he 
had  slept  too  long  on  his  rights,  and  not  followed  them  up  as 
the  law  requires,  to  entitle  him  to  any  benefit  firom  his  patent 
That  the  use  of  the  invention,  by  a  person  who  had  pirated  it, 
or  by  others  who  knew  of  the  puacy,  would  not  affect  the  in- 
ventor's rights,  but  that  the  law  was  made  for  the  benefit  ot 
the  public  as  well  as  of  the  inventor ;  and  if,  as  appears  from 
the  evidence  in  this  case^  the  pubUc  had  fairly  become  pos- 
sessed of  the  invention  before  the  plaintiff  applied  for  his  patent, 
it  was  sufficient,  in  the  opinion  of  the  court,  to  invalidate  the 
Vol.  VII.— 2  P 
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patent;  even  though  tho inyentioD  may  hava  origioally  goi 
into  public  use  through  the  fraud  or  misconduct  of  hisbrothert 
to  whom  he  entrusted  the  knowledge  of  it. 

Under  this  charge  the  jury  found  a  verdict  for  the  defend- 
ant,  on  which  a  judgment  was  entered. 
.  There  is  a  general  assignment  of  errors,  which  brings  to  the 
toiisidefation  of  the  court  the  principles  of  law  which  arise 
out  of  the  fiicta  of  the  case»  as  stated  m  the  bill  of  exceptions. 

It  may  be  proper,  in  the  first  place,  to  inqubre  whether  the 
letters  patent  which  were  obtained  in  1829,  on  a  surrender  of 
the  first  patent,  have  relation  to  the  emanation  of  the  patent  in 
1828,  or  shall  be  considered  as  having  beep  issued  on  an  ori- 
ginal applicatioiL 

On  tfa»  part  of  the  plaintiff  it  is  contended,  that  ''the  second 
patent  is  original  and  independent,  and  not  a  continuation  of 
the  first  patent"  That  in  adopting  the  policy  of  giving,  for  a 
term  of  years,  exclusive  rights  to  inventors  in  this  country,  we 
adopted  at  the  same  time  the  rules  of  the  codpamon  law  as  ap- 
plied to  patents  in  England :  and  that  by  the  common  law» 
a  patent  when  defective  may  be  surrendered  to  the  granting, 
power,  which  vacates  the  right  under  it,  and  the  king  may 
grant  the  right  de  novo  either  to  the  same  or  to  any  other  pK^ 


This  being  the  effect  of  the  surrender  of  a  patent  in  Eng- 
land, it  is  insisted,  that  the  same  consequence  should  follow  a 
surrender  in  this  country.  On  this  subject  it  is  said,  that  the 
decisions  of  the  English  courts  are  uniform,  and  that  not  even 
a  dictum  can  be  found,  that  a  second  patent  is  a  continuation 
of  the  first. 

The  counsel  seems  to  consider  this  point  of  great  importance, 
as  the  plaintiff  was  an  alien  when  the  first  patent  was  obtained, 
but  had  become  naturalized  before  the  date  of  the  second; 
and,  consequently,  that  his  rights  under  the  second  patent, 
cannot  be  governed  by  the  law  applicable  to  aliens.  As  the 
inquiry  on  this  head  is,  whether  the  second  patent  has  relation 
to  the  first,  it  b  not  necessary  to  look  into  the  laws  to  ascertain 
the  respective  rights  of  aliens  and  citizens  on  this  subject.  In 
regard  to  the  right  of  the  patentee  to  surrender  a  defective  pa- 
teiikt,  and  take  out  a  new  one ;  there  can  be  no  difference  be- 
tween a  citizen  and  an  alien. 
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That  the  holder  of  a  defective  patent  may  surrender  it  to 
the  department  of  state,  and  obtain  a  new  one,  which  shall 
have  relation  to  the  emanation  of  the  first,  was  decided  by 
this  court  at  the  last  term  in  the  case  of  Qrant  and  others  ▼. 
Rajrmond,  6  Peters,  220.  The  chief  justice,  in  giving  the 
opinion  of  the  court,  says,  *^but  the  new  patent,  and  the  pro-  • 
ceedings  on  which  it  issues,  have  relation  to  the  original  trans- 
action. The  time  of  the  privilege  still  runs  from  the  date  of 
the  original  patent.  The  application  may  be  considered  as 
appended  to  the  original  application  ;  and  if  the  new  patent  is 
valid,  the  law  must  be  considered  as  satisfied,  if  the  machine 
was  not  known  or  used  before  that  apj^cation." 

As  this  decision  must  be  considered  as  settling  the  construc- 
tion of  the  patent  laws  on  this  point,  it  is  conclusive  in  the 
present  case:  and  it  is  therefore  unnecessary  to  examine  the 
argument  of  the  plaintiflPs  counsel,  which  was  designed  to 
lead  to  a  different  conclusion. 

The  second  patent  being  a  continuation  of  the  first  one,  the 
rights  of  the  plaintiff  must  be  ascertained  by  the  law  under 
which  the  original  application  was  made. 

This  law  was  passed  on  the  17th  of  April  isOO,  and  pro- 
vides ^*  that  all  and  singular  the  rights  and  privileges  given  to 
citizens  of  the  United  States  respecting  patents  for  new  inven- 
tions, &c.  shall  be  extended  to  aliens,  who,  at  the  time -of  peti- 
tioning, shall  have  resided  for  two  years  within  the  United 
States,  &c.  Provided,  that  every  person  petitioning  for  a 
patent  for  any  invention,  art  or  discovery,  pursuant  to  this  act, 
shall  make  oath  or  afiirmation  before  some  person  duly  author- 
ized to  administer  oaths,  before  such  patent  shall  be  granted, 
that  such  invention,  art  or  discovery,  hath  not,  to  the  best  of 
his  or  her  knowledge  or  belief,  been  known  or  used,  either  iq 
this  or  any  foreign  country;  and  that  every  patent  which  shall 
be  obtained  pursuant  to  this  act,  for  any  invention,  art  or  dis- 
covery, which  it  shall  afterwards  appear  had  been  known  or 
used  previous  to  such  application  for  a  patent,  shall  be  utterly 
void.'* 

Bv  the  act  of  the  Slst  of  February  1 793,  which  limiu  patent 
rights  to  citizens,  it  is  provided  **  that  every  person  or  persons, 
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in  hb  or  their  application  for  a  patent,  shall  state  that  the  ma- 
chine, &c.  was  mt  known  or  used  before  such  application.'' 

The  sixth  section  of  this  act  provides  that  a  defendant,  when 
pro^peut^  for  a  violation  of  a  patent  right,  may  give  in  evi- 
dence, under  a  notice,  among  other  matters,  **  that  the  thing 
secured  by  patent  was  not  originally  discovered  by  the  patentee, 
but  had  been  in  use,  or  had  been  described  in  some  public 
iPOrib  anterior  to  the  sufqposed  discovery  of  the  patentee,  or  that 
hb  had  surreptitiously  obtained  a  patent  for  the  discovery  of 
another. person:  in  either  of  which  cases,  judgment  shall  be 
rendered  f<Nr  the  defendant  with  costs,  and  the  patent  shall  be 
declared  void.** 

It  would  seem,  from  the  above  provisions,  that  citizens  and 
aliens,  as  to.  patent  rights,  are  placed  substantially  upon  the 
•ame  ground.  In  either  case,  if  the  invention  was  known  oi 
used  by  the  public  before  it  was  patented^  the  patent  is  void. 
In  both  cases  the  right  must  be  tested  by  the  same  rule. 

From  the  facts  in  the  case,  it  appears  that  the  plaintif!^ 
irhile  residing  in  England,  in  1813  or  1814,  invented  the  in- 
strument secured  by  his  patent.  That  before  he  came  to  the 
United  States,  he  made  known  his  invention  to  his  brother,  to 
Mr  Manton,  a  gun  maker  in  London,  and  to  others.  That 
shortly  after  he  came  to  the  United  States,  in  1817,  he  disclosed 
his  invention  to  a  ^n  maker  in  Philadelphia,  and  that  in 
ISlTor  1818,  the  plaintiff's  brother  sold  the  invention  to  a  gun 
maker  in  London.  That  in  1819  the  invention  was  sold  and 
used  in  England ;  and  that  in  the  two  following  years  it  was 
in  public  use  there,  and  in  the  latter  year  also  in  France. 
That  on  the  19th  of  June  1823,  his  first  patent  was  obtained. 

It  also  appears  that  in  April  1807,  a  patent  was  granted  in 
England  to  one  Forsyth  for  fourteen  years,  for  an  invention  on 
the  same  sidgect.  This  fact  was  diown  by  the  plaintifl^  it  is 
piegumed,  as  a  reason  why  he  did  not  take  out  a  patent  in 
England. 

The  question  arises  from  these  facts,  and  others  which  belong 
to  the  case,  whether  there  was  such  a  uce  in  the  public,  of  this 
invention,  at  the  date  of  the  plaintiff's  first  patent,  as  to  render 

it  void- 
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By  the  plaintiff's  counsel  it  is  insisted,  that  if  an  invention 
has  been  pirated,  or  fraudulently  divulged,  the  inventor  cannot 
thereby  lose  his  right  to  his  own  invention  and  property;  and 
it  makes  no  difference  that  the  public  have  acquired  the  use  of 
the  invention  without  any  participation  in  the  fraud,  unless  the 
inventor  has  acquiesced  in  such  use. 

The  right  of  die  plaintiff  to  his  invention,  is  compared  to  his 
right  to  other  {Htoperty,  which  cannot  be  divested  by  fraud  or 
violence ;  and  the  case  of  Miller  v.  Taylor,  4  Burr.  2303, 
where  seven  judges  against  four  held,  that  at  common  law,  an 
author,  by  publishing  a  literary  composition,  does  not  abandon 
his  right,  is  referred  to  as  illustrative  of  the  principle. 

Several  decisions  by  the  circuit  courts  of  the  United  States 
are  cited  to  sustain  the  right  of  the  plaintiff.  In  the  case  of 
Whittemore  v.  Cutter,  1  Gall.  482,  the  court  say,  ^*it  will  not 
protect  the  plaintiff's  patent,  that  he  was  the  inventor  of  the 
improvements,  if  he  suffered  them  to  be  used  freely  and  fully 
by  the  public  at  large  for  so  many  years,  combined  with  all 
the  usual  machinery;  for  in  such  case,  he  must  be  deemed  to 
have  made  a  gift  of  them  to  the  public,  as  much  as  a  person 
who  voluntarily  opens  his  land  as  a  highway,  and  suffers  it  to 
remain  for  a  length  of  time  devoted  to  public  use." 

In  the  case  of  Goodyear  v.  Matthews,  1  Paine's  Rep.  301, 
the  court,  in  substance,  say,  **  that  if  the  plaintiff  be  the  in- 
ventor, it  is  immaterial  that  the  invention  has  been  known  and 
used  for  years  before  the  application."  And  in  the  case  of 
Morris  V.  Huntington,  1  Paine,  354,  the  court  say,  that  *^no 
man  is  to  be  permitted  to  lie  by  for  years,  and  then  take  out  a 
patent.  If  he  has  been  practising  his  invention  with  a  view  of 
improving  it,  and  thereby  rendering  it  a  greater  benefit  to  the 
public,  before  taking  out  a  patent,  that  ought  not  to  prejudice 
hinL  But  it  should  always  be  a  question  submitted  to  the  jury» 
what  was  the  intent  of  Uie  delay  of  the  patent,  and  whether 
the  allowing  the  invention  to  be  used  without  a  patent,  should 
not  be  considered  an  abandonment  .or  present  of  it  to  the 
public." 

This  was  a  case  where  «  second  patent  had  been  obtained,, 
the  first  being  defective,  and  this,  it  would  seem,  was  deemed 
sufficient  to  protect  the  right  of  the  plaintiff,  though  the  public 
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hkd  been  in  poMearion  of  the  indention  fcr  riz  yean  before  the 
.  emanation  of  the  second  patent 

Of  the  same  import  are  the  cases  cited  from  4  Mason^  'lOB ; 
and  4  Washington,  438  and  70S/ 

The  question  what  use  in  the  public  before  the  applicatioii 
is  made  for  a  patent,  shall  make  void  the  right  of  the  patentee, 
was  brought  before  this  court  by  the  case  of  Pennock  and  Sel- 
lais  V.  Dialogue,  reported  in  2  Petera,  L  In  this  case  the 
court  say  that  **  it  has  not  been,  and  indeed  cannot  be  denied, 
that  an  inTentor  may  abandon  his  invention  and  surrender  or 
dedicate  it  to  the  public.  This  inchoate  right,  thus  gone, 
cannot  afterwards  be  resumed  at  his  pleasure ;  for  when  gifts 
are  once  made  to  the  public  in  this  way,  they  become  absolute.** 
^Jid  again,  ^if  an  invention  is  used  by  the  public,  with  the 
consent  of  the  inventor,  at  the  time  of  his  application  faf  a 
patent ;  how  can  the  court  say;  that  his  case  is  nevertheless 
4BUch  as  the  act  was  intended  to  protect  1  If  such  a  public  use 
is  not  a  use  within  the  meaning  of  the  statute ;  how  can  the 
court  extract  the  case  from  its  operation,  and  support  a  patent, 
when  the  suggestions  of  the  patentee  were  not  true ;  and  the 
conditions,  on  which  alone  the  grant  was  authorized,  do  not 
exist** 

^  The  true  construction  of  the  patent  law  is,**  the  court  say, 
**  that  the  first  inventor  cannot  acquire  a  good  title  to  a  patent, 
if  he  suffers  the  thing  invented  to  go  into  public  use,  or  to  be 
publicly  sold  for  use  before  he  makes  application  for  a  patent** 

In  this  case  it  appeared  that  the  thing  invented  had  been 
in  lise  by  Ihe  public,  with  the  consent  of  the  inventors,  and 
through  which  they  derived  a  profit,  for  seven  years  before  the 
emanation  of  a  patent  And  this  use  was  held  by  the  court  to 
be  an  abandonment  of  the  right  by  the  patentees. 

The  policy  of  granting  exclusive  privileges  in  certain  cases^ 
was  deemed  of  so  much  importance  in  a  national  point  6f  view, 
that  power  was  given  to  congress  in  the  federal  constitution, 
<<  to  promote  the  progress  of  science  and  useful  arts,  by  securing 
for  limited  times,  to  authors  and  inventors,  the  exclusive  right 
to  their  respective  writings  and  discoveries.** . 

This  power  was  exercised  by  congress,  in  the  passage  of  the 
acts  which  have  been  referred  to.    And  from  an  examination  of 
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Uidrvarioao  profviBioDB.it  clearly  appean,  that  it  was  the  inten- 
Ckm  df  the  legislature,  by  a  compliance  with  the  requisites  of  the 
law,  to  vest  the  exclusive  fight  in  the  inventor  only ;  and  that 
oa  condition,  that  his  invention  was  neither  known  nor  used  by 
the  public,  before  his  implication  for  a  patent.  If  such  use  or 
knowledge  shall  be  proved  to  have  existed,  prior  to  the  appli* 
cation  for  the  patent,  the  act  of  179S  declares  the  patent  void; 
and  as  has  been  already  stated,  the  right  of  an  alien  is  vacated 
in  the  oame  manner,  by  proving  a  foreign  use  or  knowledge  of 
his  invention.  That  knowledge  or  use  which  would  be  fatal 
to  the  patent  right  of  a  citizen,  would  be  equally  so  to  the  right 
of  an  alien.. 

The  knowledge  or  use  spoken  of  in  the  act  of  179S,  could 
havb  referred  to  the  public  only,  for  the  prevision  would  be 
nugatory  if  it  were  applied  to  the  inventor  himself.  He  must, 
necessarily,  have  a  perfect  knowledge  of  the  thing  invented 
and  its  use,  before  he  can  describe  it,  as  by  law  he  is  required 
to  do^  pleparatory  to  the  emanation  of  a  patent  But  there 
may  be  cases,  in  which  a  knowledge  of  the  invention  may  be 
surreptitiously  obtained  and  communicated  to  the  public,  that 
do  not  aflect  the- right  of  the  inventor.  Under  such  circum- 
stances no  presumptiMi  can  lirise  infavour  <tf  an  aBandonment  of 
the  right  to  the  public,  by  the  inventor;  though  an  acquiescence 
on  his  part,  will  lay  the  foundation  for  such  a  presumption. 

In  England  il  has  been  decided  that  if  an  inventor  shall 
sufler  the  thing  invented  to  be  sold,  and  go  ipto  public  use  for 
four  months ;  and  in  a  later  case  for  any  period  of  time,  before 
the  date  of  bds  patent ;  it  is  utterly  void. 

In  that  country  the  right  emanates  from  the  royal  preroga- 
tive ;  in  this,  it  is  founded  exclusively  on  statutory  provirions. 
But  the  policy  in  both  governments  is  the  same,  in  grantirig 
the  right,  and  in  fix&g  its  limits. 

Vigilance  is  necessary  to  entitle  an  individual  to  the  privi- 
leges  secured  under  the  patent  law.  It  is  not  enough  that  he 
slwuld  show  his  right  by  invention,  but  he  must  secure  it  in 
the  mode  required  by  law.  And  if  the  invention,  through 
fraudulent  means,  shall  be  made  known  to  the  public,  he  should 
.assert  his  rig^i  immediately,  and  take  the  necessary  stepr  to 
legalijEeit. 
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The  patent  law  was  derigned  for  the  puUic  benefit,  as  weO 
as  tor  the  benefit  of  inventore.  For  a  valuable  invention,  thu 
public,  on  the  inventorfs  complying  with  certain  conditioDi^ 
give  him,  for  a  limited  period,  the  profits  ariaing  from  the  eale 
of  the  thing  invented.  This  holds  out  an  inducement  finr  the 
exercise  of  genius  and  skill  in  making  discoveries  which  may 
be  useful  to  society,  and  profitable  to  the  discoverer.  But  it 
was  not  the  intention  of  this  law,  to  take  from  the  public,  thai 
of  which  they  were  fairly  in  possession. 

In  the  progress  of  society,  the  range  of  discoveries  ia  the 
mechanic  arts,  in  science,  and  in  all  things  which  promote  the 
public  convenience,  as  a  matter  of  course,  will  be  enlarged. 
This  results  from  the  aggregation  of  mind,  and  the  diversity 
of  talents  and  pursuits,  which  exist  in  every  intelligent  com- 
munity. And  it  would  be  extremely  impolitic  to  retard  or  em- 
barrass this  advance,  by  withdrawing  firom  the  puUic  any 
useful  invention  or  art,  and  making  it  a  subject  of  private  mo- 
nopoly. Against  this  consequence,  the  legislature  have  care- 
fully guarded  in  the  laws  they  have  passed  on  the  subject 

It  is  undoubtedly  jtist  that  every  discoverer  should  refedize 
the  benefits  resulting  from  his  discovery,  for  the  period  con- 
templated by  law.  But  these  can  only  be  secured  by  a  sub- 
stantial compliance  with  every  legal  requisite.  His  exclusive 
right  does  not  rest  alone  upon  his  discovery;  but  also  upon  the 
legal  sanctions  which  have  been  given  to  it,  and  the  forms  of 
law  with  which  it  has  been  clothed. 

No  matter  by  what  means  an  invention  Ynay  be  communi- 
cated to  the  public,  b^ore  a  patent  is  obtained ;  any  acquies- 
cence in  the  public  use,  by  the  inventor,  will  be  an  abandon- 
ment of  his  right  If  the  right  were  asserted  by  him  who 
fraudulently  obtained  it,  perhaps  no  lapse  of  time  could  give  it 
validity.  But  the  public  stand  in  an  entirely  diflerent  relation 
to  the  inventor. 

The  invention  passes  into  the  poesessicm  of  innocent  person^ 
who  have  no  knowledge  of  ithe  fraud,  and  at  a  considerable 
expense,  perhaps,  they  appropriate  it  to.t^ieir  own  use.  The 
inventor  or  his  agent  has  full  knowled^  of  these  tets,  but 
fiuls  to  assert  his  right :  shall  he  i^fterwards  be  permitted  to 
assert  it  with  eflfect!    Is  not  this  such  evidence  of  acquies- 
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eence  in  the  public  use,  on  his  part,  as  jostly  forfeits  his 
rightf 

If  an  individual  witness  a  sale  and  transfer  of  real  estate, 
under  certain  circumstances,  in  which  he  has  an  equitable 
lien  or  interest,  and  does  not  make  known  this  interest,  he 
shall  not  afterwards  be  permitted  to  assert  it.  On  this  princi- 
ple it  is,  that  a  discoverer  abandons  his  right,  i^  before  the 
obtainment  of  his  patent,  his  dilcovery  goes  into  public  use. 
His  right  would  be  secured  by  giving  public  notice  that  he 
was  the  inventor  of  the  thing  used,  and  that  he  should  apply 
for  a  patent.  Does  this  impose  any  thing  more  than  reason- 
able diligence  on  the  inventor  i  And  would  any  thing  shi»t 
of  this,  be  just  to  the  publici 

The  acquiescence  of  an  inventor  in  the  public  use  of  his 
invention,  can  in  no  case  be  presumed,  where  he  has  no  know- 
ledge of  such  use.  But  thitf  knowledge  may  be  presumed 
from  the  circumstances  of  the  case.  This  will,  in  general,  be 
a  fiict  for  the  jury.  And  if  the  inventor  do  not,  immediately 
after  this  notice,  assert  his  right,  it  is  such  evidence  of  acquies- 
cence in  the  public  use,  as  for  ever  afterwards  to  prevent  him 
from  asserting  it  After  his  right  shall  be  perfected  by  a 
patent,  no  presumption  arises  against  it  from  a  subsequent  use 
by  the  public. 

When  an  inventor  applies  to  the  department  of  state  tor  a 
patent,  he  should  state  the  facts  truly ;  and  indeed  lij3  is  re- 
quired to  do  so,  under  the  solemn  obligations  of  an  otAh.  If 
his  invention  has  been  carried  into  public  use  by  fraud ;  but 
for  a  series  of  months  or  years,  he  has  taken  no  steps  to  assert 
his  right ;  would  not  this  afford  such  evidence  of  acquiescence 
as  to  defeat  his  application,  as  effectually,  as  if  he  failed  te- 
state that  he  was  the  ooginal  inventor  1  And  the  same  eti^ 
dence  which  should  defeat  his  application  for  a  patent,  would,, 
at  any  subsequent  period,  be  fktal  to  his  right  The  evidence 
be  eidiibits  to  the  department  of  state  is  not  only  ex  parte,  but 
interested  ;.and  the  questions  of  frtct  are  left  open,  to  be  contro- 
verted by  any  one  who  shall  think  proper  to  contest  the  right 
under  the  patent 

A  strict  construction  of  the  act,  as  it  regards  the  public  use 
of  an  invention,  before  H  is  patented,  is  not  only  Required 
Vol.  VII.— 2  0 
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by  its  letter  and  spirity  but  also  by  sound  policy*  A  teimof 
fourteen  years  was  deemed  sufficient  for  the  enjoyment  of  an 
exclusive  right  of  an  invention  by  the  inventor ;  but  if  he  may 
delay  an  application  for  his  patent,  at  pleasure,  although  his 
invention  be  carried  into  public  use,  he  may  extend  the  period 
beyond  what  the  law  intended  to  give  him.  A  pretence  of 
fraud  would  afford  na  adequate  security  to  the  puUic  m  this 
respect,  as  artifice  might  be  used  to  cover  the  transactioiL 
The  doctrine  of  presumed  acquiescence,  where  the  public  use 
is  known,  or  might  be  known  to  the  inventor,  is  the  only  safo 
rule  which  can  be  adopted  on  this  subject 

In  the  case  under  consideration  it  appears  the  jdaintiff  came 
to  this  country,  from  England,  in  the  year  1817,  and  being  an 
alien,  he  could  not  apply  for  a  patent  until  he  had  remained 
in  the  country  two  years.  There  was  no  legal  obotructioii  to 
his  obtaining  a  patent  in  the  year  1819 ;  but  it  seems  that  he 
foiled  to  apply  for  one,  untk  three  yearn  "^Aer  he  might  have 
done  so.  Had  he  used  proper  diligence  u  this  espec^  his 
right  might  have  been  secured ;  as  his  invention  was  not  sold 
in  England  untii  the  year  1819.  But,  in  the  two  following 
years,  it  is  proved  to  have  been  in  public  use  Hn  ie^  andin  the 
latter  year,  also  in  France. 

Under  such  circumstances^  can  the  plaintiff's  right  be  sus- 
tained) 

His  counsel  assigns  as  a  reason  for  ik)t  niaking  an  earlier 
application,  that  he  was  endeavouring  to  make  his  invention 
more  perfect ;  but  it  seems  by  this  delay,  he  was  not  entfded, 
essentially,  to  vary  or  improve  it;  The  plan  is  substantially 
the  same  as  was  carried  into  public  use  through  the  brother 
of  the  plainti£^  in  England.  Such  an  excuse,  ther^re,  can- 
not avfldl  the  plaintiff.  For  three  years,  before  the  emanati<Ni 
of  bis  patent,  his  invention  was  in  public  lise,  and  he  afqpears 
to  have  taken  no  step  to  assert  liis  right  Indeed  he  sets  up^ 
BB.fL  part  of  his  case,  the  patent  to  Forsythe,  as  a  reisson  why 
he  did  not  apply  for  a  patent  in  England. 

The  Forsythe  patent  was  dated  six  years  before.  Some  of 
the  decisions  of  the  circuit  courts,  which  are  referred  to,  were 
overruled  in  the.  case  of  Peimock  and  Sellers  v.  Dialogue. 
They  made  the  question  of  abandonment  to  turn  upon  the 
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intention  of  the  inTentor.  Bui  ouch  u  not  considered  to  be 
the  true  ground.  Whatever  may  be  the  intention  of  the 
inventor,  if  he  suflkiB  his  invention  to  go  into  public  uac, 
through  anj  means  whatsoever,  without  an  immediate  asser- 
tion of  his  right,  he  is  not  entitled  to  a  patent ;  nor  will  a  patent, 
obtained  under  such  circumstances,  protect  his  right 

The  judgment  of  the  circuit  court  must  be  affirmed  With 
costs. 


This'cause  came  on  to  be  heard  on  the  transcript  of  the 
record  ftom  the  circuit  court  of  the  United  States  for  the  south- 
em  district  of  New  Torl^  and  was  argued  by  counsel :  on  con- 
sideration whereof  it  is  adjudged  and  on^ered  by  this  court, 
that  the  judgment  of  the  said  circuit  coqrt  in  this  cause  be» 
and  the  same  is  hereby  affirmed  with  costs. 
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Sylvan  Peteoux  and  others,  claimants  of  steamboat 
Planter,  appellants  v.  William  L.  Howard  and  Fran- 
cois Varion,  libellants. 

A  libel  was  filed  in  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana,  against  the  steamboat  Planter,  by  H.  and  Y.,  citizens 
of  New  Orieans,  for  the  recoyery  of  a  sum  of  money  aUeged  to  be  doe 
to  them,  as  shipwrights,  for  work  done  and  materials  found  in  the  repairs 
of  the  Planter.  The  libel  isserts  that,  by  the  admiral^  law  and  the 
laws  of  the  state  of  liouiriana,  they  have  a  lien  and  privilege  upon  the 
boat,  her  tackle,  &c.  for  the  payment  of  the  sums  due  for  the  repairs  and 
«iiXerials,  and  prays  adnurslty  process  against  the  boat,  &c.  The  answer 
of  the  owners  of  the  Planter  arers  that  they  are  citizens  of  Louisiana, 
residing  in  New  Orleans  «.that  the  libellantB  are  also  citizens,  and  that 
the  court  haye  no  jurisdiction  of  the  cause.  Held,  that  this  was  a  case  of 
admiralty  jurisdiction. 

By  the  ciyil  code  of  Louisiana,  workmen  employed  in  the  construction  or 
repairs  of  ships  or  boats  enjoy  the  privilege  of  a  lien  on  such  ships  or 
boats,  without  being  bound  to  reduce  their  contracts  to  writing,  what- 
ever may  be  their  amount ;  bat  this  privilege  ceases  if  they  have  allowed 
the  ship  or  boat  to  depart  without  exercising  their  rights.  The  state 
law,  therefore,  gives  a  lien  in  this  case. 

In  the  case  of  the  General  Smith,  4  Wheat.  438,  8.  C.  4  Peters^  Condensed 
Beports,  it  is  dedded  that  the  jurisdiction  of  the  adnuralty  in  cases  where 
the  repairs  are  upon  a  domestic  vessel,  depend  upon  the  local  law  of  the 
state.  Where  the  repairs  have  been  made  or  necessaries  fbmished  to  a 
foreign  ship,  or  to  a  ship  in  the  ports  of  a  state  to  which  she  does  not  be- 
long, the  general  maritime  law  gives  a  lien  on  ships  as  security ;  and  the 
party  may  maintain  a  suit  in  the  admiralty  to  enforce  his  right  But,  as 
to  repairs  or  necessaries  in  the  port  or  state  to  which  the  skups  belong, 
the  case  is  governed  altogether  by  the  local  law  oi  the  state  i  as  no  lioi 
is  implied  unless  it  is  recognized  by  that  law.  Bat  if  the  local  law  gtvica 
the  lien,  it  may  be  enforced  in  the  admiralty. 

The  services  in  this  case  were  performed  in  the  port  of  New  Orleans,  and 
whether  this  was  within  the  jurisdiction  of  the  admiralty  or  not^  depends 
on  the  fact  whether  the  tide  in  the  KiMssippi  ebbs  and  flows  as  high  op 
the  river  as  the  port  of  New  Orieans.  The  court  considered  themaelvet 
aothonzed  judicially  to  notice  the. situation  of  New  Orieans,  for  the  par- 
pose  of  determining  whether  the  ti4e  ebbs  and  flows  as  high  op  the  river 
aa  that  pUce  {  and  bdng  satisfied  that  atdiough  the  current  of  the  BIjs- 
eissippi  at  New  Orieans  may  be  so  strong  as  not  to  be  tamed  backwards 
by  the  tide,  yet  the  eflbct  of  tiie  tide  upon  the  carrent  is  ap  great  as 
OGcaaoniareguhrtiieaiidfidlof  tfaewaler{  New  Orieans  may  be  pro* 
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pefly  laid  to  be  within  the  ebb  and  flow  of  the  tide,  and  the  jariidic|ioo 
of  the  admimltf  preVailt  there. 

In  Older  to  the  deciiion  whether  the  admirahy  jnriidiction  attaehea  to  anch 
aenrices  aa  those  performed  by  the  libeUantSi  the  material  consideration 
ifl^  whether  the  service  was  essentially  a  maritime  senrice,  and  to  be  per- 
fbrmed  substantially  on  the  lea  or  tide  water.  It  is  no  objection  to  the 
jurisdiction  of  the  admiralty  in  the  case»  that  the  steamboat  Phmter  was 
to  be  employed  in  nayigating  waterabeycmd  the  ebb  and  (ow  of  the  tide* 
In  the  case  of  the  steamboat  Jefferson,  it  was  said  by  this  court  that  there 
is  no  doubt  the  jurisdiction  exists^  althoug^h  the  commencement  or  tetni- 
nation  of  the  roya|^  may  happen  to  be  at  some  place  beyond  the  reach 
of  tiie  tide. 

Some  of  the  older  authoritiea  seem  to  gtre  countenance  to  the  doctrine  that 
an  expwaa  contract  operates  as  a  wairer  of  the  lien :  but  it  ia  aettied  at 
the  preaent  day,  that  an  e]q>resa  contract  for  a  atipulated  aum  ia  not  of ' 
itself  a  waiTcr  of  a  lien;  but  that,  to  produce  ^t  effect,  the  contract 
must  contain  some  stipulations  inconristent  with  the  continuance  of  aoch 
lien,  or  from  which  a  wairer  may  fairly  be  inferred* 

APPEAL  from  the  district  court  of  the  United  States  f<Mr  the 
eastern  district  of  Louisiana* 

In  the  district  court  a  libel  was  filed  on  the  10th  December 
1830,  by  Howard  and  Varion,  shipwrights,  residing  in  New 
Orleans,  against  the  steamboat  Planter,  claiming  the  sum  of 
two  thousand  one  hundred  and  ninety-three  dollars  and  thirty- 
five  cents,  being  the  balance  asserted  to  be  due  to  them  for  the 
price  of  work,  labour,  materials  furnished  and  repairs  made  on 
the  said  boat,  under  contracts  of  13  th  September  and  19th 
October  1830 ;  and  alleging  that,  by  the  admiralty  law  and 
the  law  of  the  state  of  LouisiaBa,  they  had  a  lien  on  the  said 
boat  for  the  payment  of  the  same ;  and  that  she  was  about 
leavmg  the  port  of  New  Orleans^  and  pmying  process^  &c 
The  account  for  the  worl^  materials,  &c.  was  annexed  to  the 
libel. 

The  owners  of  the  steamboat  Planter  filed  a  claim  and  plea 
setting  forth  that  they  were  all  citizens  of  Louisiana,  all  re- 
sided in  the  city  of  New.  Orleans,  and  that  the  libellants  were 
also  citizens  of  ttiat  state ;  and  that  therefore  the  district  court 
of  the  United  States  had  not  jurisdiction  of  the^case. 

By  a  supplemental  answer  the  reqiohdents  denied  all  the 
facts  set  forth  in  the  libel. 
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The  plea  to  the  juria^ction  of  the  court  was  overruled  and 
dismissed ;  and  the  parties  proceeded  to  take  the  testimony  of 
witnesses  by  depositions,  which  were  filed  as  part  oi  the  pro- 
ceedings in  the  case. 

By  the  first  contract,  the  shipwrights  stipulated  to  do  certain 
specified  work,  and  furnish  certain  materials,  the  same  to  be 
approved  by  ^^  eiqperts,"  for  which  .hey  were  to  be  paid  the  sum 
of  one  thousand  one  hundred  and  fifty  dollars. 

By  the  contract  of  the  19th  of  October  the  Planter  was  to 
be  hauled  on  shore,  and  in  consideration  of  four  hundred  and 
3nty-^ve  doUars^  of  which  two  hundred  was  to  be  paid  in 
cash,  and  two  hundred  and  seventy-^ve  in  one  month  after  the 
boat  should  b  j  launched  and  set  afloat,  certain  other  repairs 
were  to  be  done  to  her,  and  she  should  be  delivered  and  ready 
to  receive  a  cargo  by  the  SOth  of  November,  under  a  penalty 
.of  twenty-five  dollars  per  day  for  each  day  her  deliveiy  should 
afterwards  be  retarded  by  the  shipwrights. 

The.evidence  in  the  case  is  fully  stated  in  the  ofMnion  of  the« 
court. 

The  district  court  made  the  following  decree. 

'^^  The  libeilants  claim  a  balance  due  them  of  two  thousand 
one  hundred  and  ninety-three  dollars  and  thirty-five  cents  for 
work  and  materials  furnished  in  the  repairs  of  the  steamboat 
Planter  at  the  request  of  the  claimants,  and  f<Mr  which  they 
have  a  lien  by  the  local  law.  The  claimants,  in  their  first 
answer,  deny  the  jurisdiction  of  the  court,  on  the  ground  that 
all  the  parties  were  citizens  of  the  same  state,  to  wit,  of  Louisi- 
ana; that  objection,  however,  was  not  insisted  upon  at  the  trial, 
and  is  not  sustainable  on  the  admiralty  side  of  this  court  In 
their  supplemental  answer,  they  deny  generally  the  allegations 
of  the  libeilants,  and  pray  for  the  dismissal  of  the  libel  and 
damages.  The  whole  account  of  the  libeilants  against  the 
owners  amounts  to  three  thousand  six  hundred  and  ninety- 
three  dollars  and  thirty-five  cents,  including  the  amount  of  the 
written  contracts  entered  into  between  the  parties;  of  this  sum 
they  acknowledge  the  payment  of  one  thousand  five  hundred 
dollars,  leaving,  as  they  allege,  a  balance  of  two  thousand  one 
hundred  and  ninety-three  dollars  and  thirty-five  cents  due 
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them.  By  the  lint  contract,  made  on  the  11th  September 
18M  (the  boat  being  then  in  the  water),  the  libellants  agreed, 
for  the  ram  of  one  thousand  one  bundled  and  fifty  dollan^  to 
make  certain  repairs  on  that  part  of  the  boat  which  was  above 
water,  yrom  the  whed  heiuie  to  ih$  how;  and  it  was  further  stipu- 
lated, that  if  they  made  any  other  repairs,  by  replacing  unsound 
timbers  in  any  other  part  of  the  boat  above  water,  not  th^n 
discovered,  they  were  to  be  paid  separately  for  so  much.  After 
commencing  the  work,  it  was  perceived  that  the  boat  required 
repairs  under  the  water  as  well  as  above,  and  in  consequence 
of  that  discovery,  the  claimants,  through  captain  Jarreau, 
master  of  the  boat  and  one  of  the  owners,  agreed  to  pay  the 
libellants  four  hundred  and  seventy-five  dollars  finr  hauling  out 
the  boat,  and  for  launching  her  when,  she  should  be  repaired; 
and  as  the  quantity  of  work  to  be  done  was  un^rtain,  it  was 
stipulated  that  an  account  of  it  should  be  kept,  and  if  approved 
of  by  captain  Jarreau,  under  whose  inspection  the  work  was  to 
be  done,  the  claimants  bound  themselves  to  pay  the  amount 
thus  to  be  ascertained:  this  latter  contract  was  made  on  the 
19th  October  last  After  the  boat  was  hmdti  ok^,  it  appears 
the  work  under  binth  contracts  was  carried  on  simidtaneously* 
On  a  first  view  of  the  account  current  exhibited  in  this  case, 
it  would  seem^  fipm  the  dates,  that  at  least  a  part  of  the  work 
to  be  done  under  the  first  contract  was  again  charged,  but  the 
rabsequent  testimony  taken  in  this  case  shows  that  these 
charges  were  made  on  account  of  the  extra  repairs  provided 
for  under  the  first  contract;  and  it  further  appears  that  all  the 
charges  made  after  the  19tb  of  October,  have  no  relation  to 
the  first  agreement,  but  all  relate  to  the  work  contemplated  by 
the  second  contract  From  the  complexion  of  the  testimony 
taken  by  the  complainants,  their  real  defence  seems  to  be  that 
the  prices'  of  the  work  charged  are  ^eater  than  they  should 
be,  diat  it  was  not  executed  in  a  proper  manner,  and  that  the 
libellants  have  forfeited  a  considerable  sum  of  money  in  toojKr 
quence  of  not  delivering  the  boat  within  the  time  stipulated  in 
the  contract  As  to  the  two  first  objections,  the  evidence  is 
conclusive  in  imovx  of  the  libellants ;  captain  Jarreau,  himself 
upon  being  shown  the  account,  did  not  object  to  it;  on  the 
contrary,  expressed  himself  satisfied  with  the  work,  and  said 


Digitized  by  VjOOQIC 


328  SUPRJL-iiii  COOfti. 

[Peyroax  and  othen  y.  Howard  and  Yarion.] 
he  was  **  not  surprised  at  it,  Jbecause  there  was  a  great  deal 
more  work  done  than  he  had  any  idea  of;"  with  respect  to  the 
non-delivery  of  the  boat  at  the  time  agreed  upon,  the  fietult 
chiefly  attache  to  captain  Jarreau,.  who,  in  several  instances, 
retarded  the  work  by  opposing  repairs  which  were  proposed  b; 
the  libellants,  but  which  turned  out  to  be  indispensable,  and 
were  afterwards  ordered  by  him  to  be  made;  besides,  he  pro- 
mised them  indemnity  agcdnst  their  obligation  to  pay  twenty- 
five  dollars  a  day  for  every  day  they  were  in  default  in  deliver- 
ing the  boat,  and  gave  as  the  reason,  that  they  had  to  do  more 
work  than  was  at  first  anticipated.  The  charge  of  four  hun- 
dred and  seventy-five  dollars,  is  for  the  specific  service  of  haul- 
ing out  and  launching  the  boat,  and  must  be  allowed  as  such. 
On  the  whole,  the  evidence  and  exhibits  m  the  case  fiilly 
sustain  the  demand  of  the  libellants;  it  is  therefore  ordered, 
adjudged  and  decreed,  that  the  claimants  pay  to  them  the  said 
sum  of  one  thousand  one  hundred  and  ninety-three  dollars  and 
thirty-five  cents,  and  costs  of  smC* 

From  this  decree  the  owners  of  the  Planter  appealed  to  this 
court. 

The  case  was  argued  fiDr  the  appellants  by  Mr  Morton.  Mr 
Livingston  submitted  a  printed  argument. 

For  the  appellants  it  was  contended: 

1.  It  does  not  appear,  upon  the  proceedings,  that  the  court 
below  had  jurisdiction. 

2.  That  the  libellants  had  waived  any  privilege  or  lien  upon 
the  6aid  steamboat,  under  the  laws  of  Louisiana,  and  therefore 
0roceedings  in  rem  were  improper. 

9.  Though  the  court  had  iurisdiction,  yet  the  decree  ren- 
dered is  erroneous. 

On  the  first  point,  ''that  it  does  not  appear,  upon  the  pro- 
oeedingB,  that  the  court  below  had  jurisdiction  f  Mr  Morton 
contended,  that  jurisdiction  should  appear  aflSrmatively,  for 
ihe  district  courts  of  the  United  States  are  of  limited  jurisdic^ 
tion,  and  their  proceedings  are  erroneous  if  the  jurisdiction  be 
not  snown  upon  them.  Kemp's  Lessees  v.  Kennedy,  5  Cranch, 
184;  Walker  v.  Tivner,  9  Wheat.  341.     And  this  rule  is  ap- 
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IptkaUe  lo  all  courts  of  inferior  juriadiction  (Slanyoii  ▼.  Davis, 
6  Mod.  S24;  the  Lord  Cobingsby's  case,  9  Mod  95);  and  has 
been  adopted  by  the  appellate  court,  torn  the  earliest  pisriods 
of  judicial.  hisUny,  for  the  purpose  of  restraining' inferior  tribu* 
nals  within  their  appropriate  lepheres  of  action,  and  jHreyenting 
the  possibility  of  tlieir  passing  thdse  bounds^  even  by  the  assent 
of  parties  below,  to  the  er^eous  exercise  of  power. 

To  sustain  the  jurisdiction  of  the  court,  below,  it  must  appear 
affinnatively,  either  that  the  ^Planter  was  a  **  foreign  vease],'' 
or,  being  a  domestic  vessel  that  the  hen  or  privilege  created 
by,  the  laws  of  Louisiana,  constituted  her  a  proper  subject  ibr 
the  action  of  a  court  of  admiralty.    The  first  is  not  contended 
for  on  the  part  of  the  libellants;  and  to  maiptAJn  the  second, 
it  mUst  be  shown  affinnatively,  that  the  Plapter  **  wair  engaged 
in  a  maritime  empbyment,"  being  a  navigation  "  super  altum 
mare,"  or  **  substantially  upon  waters^  within  ebb  and  flow  of 
the  tide;"  constituting  a  case  of  admiralty  jurisdiction,  as  re- 
cognized ''by  the  law,  admiralty  and  maritime,  as  it  has  ex- 
isted for  ages,''  which  alone,  the  admiralty  courts  of  the  United 
States  act  under,  and  have,  authority  to  administer  to  the  cases 
as  they  arise.     The  Steamtx>at  Thomas  Jefbrscoi,  Johnson 
claimant,  10  Wheat.  428;  American  Insurance  Company  v. 
Canter^  IfPeters's  Rep.  645;  The  St  Jago  de  Cuba,  9  Wheat 
409,  416;  The  General  Smith,  4.  Wheat  438;  Ramsey  v. 
AUegree,  12  Wheat  611 ;  Ship  Robert  Fulton,  1  Paine's  C.  C. 
Rep.  045.    Admiralty  jurisdiction  is  not  then  to  be  inferred, 
because  a  vessel  is  the  subject,  and  a  state  law  has  created  a 
lien,  however  positively  these  facta  may  be  alleged  upon  a 
record,  and  remain  uncontroverted:  a  converse  doctrine  would 
have  sustained  the  jurisdiction  in  the  case  of  the  Jeflenon, 
before  cited;  and  would  equally  establish  an  admiralty  juris- 
diction, waere  state  laws  had  created  liens,  whether  upon  tide- 
less  rivers  or  upon  the  waters  of  the  lakes:  in  all  of  which 
cases,  it  may  be  observed,  that  the  vice-admiralty  colonial 
courts  would  have  exercised  jurisdiction  by  virtue  of  their 
peculiar  conmiisstons;  but  not  as*  cases  of  admiralty  jurisdic- 
tioo,  which  they  never  were,  and  to  constitute  them  such . 
woutd  not  be  within  the  power  of  congress:  though  to  a  cer- 
tain extent,  a  jurisdiction  over  them  might  be  conferred  ufoa 
Vol.  VIL— 2  R 
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Ihe  district  courts,  under  thft  power  '^to  regulate  oommeree 
among  the  states,**  as  is  intimated  in  the  case  <rf  the  Jefibisoiu 
For  the  extent  of  power  conferred  on  the  vice-admiiaity  court* 
tiy  tfieir  commiiwionfs  •^e  t  CUL  470,  note  47,  for  Commis* 
ofV.  Ad.  Ckrart. 

'^A  libel  not  slleging  a  thing  done  'super  altum  maie,' 
nothing  appears  to  give  the  oc^rt  jurisdiction;  ftr  a  man  shall 
not  sue  in  the  admiralty  only  because  it  is  a  ▼esseL*'  ''The 
principal**  must  be  shown  to  be  within  their  jurisdiction. 
Shermoulin  y.  Bands^  1  Lord  Raym.  871 ;  1  Kent's  Com.  S&S; 
HaU*s  Ad.  Prac.  1S5,  1S7;  8  Brown*s  Cir.  and  Ad.  Lkw,S7K 

What  does  appear  upon  the  record,  is  relied  upon  to  be  suf* 
ficient  for  inferring  jurisdiction  in  the  court  below. 

The  libel  only  alleges,  that  the  UbeHants  have  a  hen  and 
privilege  upon  said  boat  by  t&e  admiralty  law,  and  by  the  law 
of  Louisiana;  being  merely  a  statement  of  consequences,  that' 
could  but  give  jurisdiction  of  the  case  to  the  court,  as  a  re* 
suit,  rtiould  it  appear  by  further  facts,  that  the  Planter  waa 
engaged  in  a  "maritime  employment,**  navigating  '^ super 
altum  mare,**  or  '*  waters  within  ebb  and  flow  of  the  tide;** 
neither  of  which  are  to  be  found  in  any  part  of  the  record  of 
the  proceedings  below,  and  in  the  absence  of  which,  the  dear 
bearing  of  the  authorities  indicates  that  no  jurisdiction  can  ever 
be  inferred :  "  the  case  not  appearing  to  be  a  maritime  con- 
tract, nor  made  such  ,by  the  state  law,**  which  it  is  admitted 
must  be  done  to  maintain  the  jurisdiction  of  the  court 

It  would  seem  to  have  been  conceded  on  the  part  of  the 
libellants,  that  were  the  inception,  progress  and  tembd  of  the 
Planters  employment,  beyond  ebb  and  flow  of  the  tid^  or  sub* 
stantially  such,  the  case  would  clearly  be  within  that  of  the 
Thomas  Jefferson,  10  Wheat  4S8.  It  is  submitted  with  some 
confidence,  that  this  state  of  ftcts  is  but  a  fair  inference  from 
the  whole  record  of  the  case. 

It  is  by  no  means  conceded  that  New  Orleans  is  within  the 
ebb  and  flow  of  the  tide ;  on  the  contrary,  that  the  court  will 
notice  the  notorious  and  historical  feet  that  U  is  beyond  the 
ebb  and  flow  of  the  tide ;  that  the  Mississippi  river  is  not  an 
arm  of  the  sea,  nor  an  inlet  from  the  ocean,  but  an  inland 
river,  whose  current  assumes  but  one  course  or  flux  to  the 
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^)ceaii,  and  is  uninfluenced  by.  iu  tides.    The  Apollon,  9 
Wheat.  374.   3  DalL  S97.   Hooker  v.  Cummings^  20  Johns. 
Rep.  98.    Malte  Brun's  Geography,  vol.  6,  p.  58,  book  79,  ed. 
of  1826.    Stoddard's  Louisiana,  164,  ch.  4. 

An  arm  of  the  sea  is  where  the  sea  or  tide  **fiows  and 
reflows.''  Sir  Henry  Constable's  case,  6  Coke's  Rep.  107. 
A  navigable  river  is  also  considered  as  an  arm  of  the  sea ;  but 
there  is  an  important  distinction  between  the  legal  and  popu- 
lar import  of  the  term  ^^navigable,"  as  applied  to  rivers ;  and  no 
part  of  the  law  is  more  c^  ^y  settled,  Uian  that  to  determine, 
whether  or  not  a  river  is  navigable,  a  regard  must  be  h^d  to 
the  **  ebbing  and  flowing  of  the  tide."  For  those  streams  of 
water  which  are  of  public  use  for  inland  navigation  above  the 
line  to  which  the  tide  ordinarily  flows,  are  strictly  ''not  navi- 
gable," though  they  are  public  highways,  for  the  purpose  of 
transportation ;  although  the  water  isvfresh  at  full  tide,  yet  the 
river  is  still  an  arm  of  the  sea  if  it ''  flows  and  reflows." 

This  has  never  been  controverted  in  England,  and  is  well 
settled  in  this  country.  Angell  on  tide  waters,  chap.  4,  p.  60^ 
ed.  of  1826,  where  will  be  found  collected  all  the  English  and 
American  authorities  upon  the  subject. 

«  The  tide  is  not  felt  a^  New  Orleans.  The  rise  and  fell  of 
the  river  is  caused  exclueively  by  the  rainy  and  dry  season  in 
the  interior;  at  low  water  the  flow  to  the  sea  is  scarcely 
perceptible."  From  the  surveyor  general  of  Louisiana.  Hall's 
Travels,  vol.  2,  284. 

The  tides  have  little  effect  upon  the  water  at  New  Orleans. 
They  ''sometimes"  cause  it  to  "swell"  but  never  to  "slacken 
its  current"    Stoddard's  Louisiana,  164,  ch.  4. 

The  employment  of  the  Planter,  thus,  in  ittfinception,  appear- 
ing not  to  have  been  of  a  maritime  nature,  is  shown  in  its  fur^ 
ther  progress  to  have  been  exclusively  beyond  the  ebb  and 
flow  of  the  tide.  The  second  contract  states  that  the  boat  is 
to  be  delivered  "  ready  to  receive  a  cargo."  The  testimony 
shows  her  to  have  been  "  launched  and  partly  laden."  The 
retura  of  the  marshal  shows  her  redelivery  to  claimants. 
The  t^estimony  of  Wilson  states  Jarreau  to  have  acted  as 
commander  when  the  Planter  was  launched,  and  as  com^ 
manding  her  at  the  time  witness  gave  his  evidence.    The 
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aflUhtvit  of  claimants  atates  that  Captain  Janeau  was  thar  na* 
vigating  <<on  the  Mimasippi,  between  New  QileanB  and  Bafmi 
Baiah,  and  on  the  Red  met  between  New  Oileana  and 
Alexandria." 

As  in  the  case  of  the  Jeffl^rson,  the  conrt  noticed  that  Ship- 
ping port  was  beyond  .ebb  and  flow  of  tide,  without  any  poii- 
tive  evidence  appearing  on  the  record;  so  wfll  they  notice 
the  same  fact,  as  to  New  Orieans,  Bayou  Sarah,  Alexandria, 
Baton  Rouge,  and  Red  river.  .The  last  fi>ur  places  being  also 
histmcaUy  noted  as  equally  beyond  tide  water.  Darby's 
Louisiana,  96, 197.    Stoddard's  Louisiana,  165, 186 

The  record  then  affords  evidence  that  the  Planter,  having 
be^n  redelivered  to  the  claimants,  ant^  laden  with  cargo,  was 
employed,  not  in  *' maritime  service,*  nor  in  trading  ^to  Mo- 
bile, Pensacola,  or  intermediate  places,**  but  in  navigating 
between  New  Orleans,  Bayou  Sarah,  Red  river,  and  Alexan* 
dria,  presenting  a  case  of  ^  interior  trade,**  wherein  the  incq)- 
tion,  intermediate  progress  and  termination  of  the  voyage  weore 
wholly  beyond  admiralty  jurisdiction.  On  the  part  of  the 
libellants,  it  is  assumed  that  New  Orleans  is  within  tide  water, 
and  a  doctrine  thereupon  is  applied  drawn  from  the  case  of  the 
Jefferson,  10  Wheat  428,  that  admiralty  jurisdiction  is  sustain- 
able when  the  **  meeptbm^  iji  the  contract,  a:c.  is  thus  circum- 
stanced. But  that  case  we  suppose  to  establish  a  converse 
doctrine.  The  ^^ineepiion,**  &c.  being  there  noticed  by  the 
court  as  not  answering  to  the  idea  of  a  navigation  ^substan- 
tially** beyond  tide  waters,  so  as  to  oust  admiralty  jurisdiction, 
and  consequently  not  sufficieiit  to  confer  jurisdiction,  were 
alone  relied  upon  as  substantially  <*  a  maritime  employment** 

It  is  not  perceived  in  what.manner  the  infetfences  adverse 
to  the  jurisdiction  below  become  negatived,  or  the  defective 
libel  aided  through  the  evidence  of  a  public  act  making  New 
Orleans  a  port  of  entry.  Could  an  analogous  law  for  Shipping 
pcxt  in  Kentucky,  have  varied  the  views  taken  by  the  court  of 
that  easel  The  general  collection  law  of  March  1799,  sec. 
4,  creates  various  ports  of  entry  and  delivery  upon  Lake  Cham- 
plain,  Ontario,  and  Lake  Erie;'  and  supposing  a  case  similar 
to  the  present  to  be  now  betee  the  court  from  thenorthem 
district  of  New  York,  the  force  of  these  laws  is  not  realiiBed,  if 
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iii7ok»d  to  aid  the  court  in  d^teimining  admiralty  and  mari- 
time jurisdiction  upon  those  waters.     **  Cases  in  admiralty  do 
not  arise  imder  the  constitution  and  laws  of  the  United  States.'' 
Am«.  Ins.  v.  Canter,  1  Peters,  545. 

The  pleadings  on  the  part  of  the  claimants  are  hot  only 
sufficient  to  sustain  all  the  exceptions  now  taken,  but  to  war- 
rant the  inference,  that  they  were  taken  below  and  overruled. 
They  plead  to  the  jurisdiction :  first,  on  the  ground  that  alt 
the  owners  are  residents,  &c.,  wliich  having  been  overruled, 
subsequently  a  supplemental  answer  and  plea  were  filed,  deny- 
ing generally  all  the  allegations  contained  in  the  libel.  Nei- 
ther the  reasons  for  disallowing  the  objections  to  the  jurisdic- 
tioo,  if  offered,  under  both  of  these-  pleadings,  nor  the  objec- 
tions themselves,  appear ;  the  court  below,  alone  noticing  that 
part  of  the  evidence,  upon  which,  "in  it«  jiidgment^  the  real 
defence  of  the  claimants  rested. 

Under  the  first  point  then,  it  is  believed  that  the  court  will 
either  disntiss  the  case  as  not  showing  jurisdiction  upon  the 
fibce  of  the  proceedings,  or  remand  the  same,  for  the  purpose 
of  settling  the  facts  upon  which  the  jurisdiction  must  rest,  if  it 
is  to  be  sustained. 

The  second  point  made  on  the  part  of  the  appellants  is— 
that  the  libellants  had  waived  any  privilege  or  lien  upon  the 
boat,  under  the  Eblwb  of  Louisiana,  and,  therefore,  proceedings 
•*in  rem**  were  imprc^r. 

In  other  words,  that  the  inference  is  fairly  deducible  firom 
the  case,  that  it  was  within  the  contemplation  of  the  parties, 
that  their  contracts  should  not  create  a  right  to  "provisional 
seizure,''  under  articles  284  and  989  of  the  Code  of  Practice  of  * 
1830,  p.  104,  and  article  8748  of  the  Civil  Code. 

It  la  observed  on  the  part  of  libellants,  that,  in  this  case, 
extraordinary  diligence  was  used  to  enforce  a  right  which 
would  have  been  lost,  had  the  vessel  been  permitted  to  depart 
without  itsexercise ;  and  the  iitference  would  seem  to  be  sug^ 
gesced,  that  probably  such  a  state  of  thingr  wrs  witiiin  the 
contemplation  of  libeHants,  when  entering  into  the  agree- 
moois.  It  is  certainly  true,  that  ajrticle  2748,  referred  to^  de- 
ciwM  the  privilege  to  cease,  if  the  boat  is  allowed  to  depart 
wHhoQt  exercising  the  right  of  seizure. 
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But  this  effect  takes  place  only,  if  the  contract  should  not 
have  been  reduced  to  writing;  and  if  the  amount  should  ex- 
ceed five  hundred  dollars,  and  the  contract  be  reduced  to  imt- 
mgy  the  privilege  maybe  imlimited.  Civil  Code,  article  2743, 
2747.  The  ^*  curia  philippica,"  "  quoad''  liens  or  privileges  on 
vessels,  is  supposed  to  have  been  abrogated  by  articles  3J|f21, 
2746  and  2748  of  the  Louisiana  civil  code,  although  referred 
to  as  yet  subsisting,  in  a  note  to  Abbott  on  Shipping,  p.  116, 
ed.  of  1829. 

The  reducing  the  contract  to  wri'^Ing,  may  then  be  fidrly 
taken  as  expres9ing  the  intention  of  the  parties,  that  the  right 
to  a  provisional  seizure  should  be  wholly  suspended,  but  the 
right  preserved  until  the  return  of  the  vessel,  and  to  be  exer- 
cised only  in  the  event  of  a  failure  of  personal  responsibility  on 
the  part  of  claimants,  to  which,  by  the  terms  of  the  contract 
of  19th  October,  the  libellants  alone  think  proper  to  look. 
That  full  reliance  must  have  been  placed  in  the  immediate 
return  of  the  Planter  to  New  Orleans,  is  apparent,  fix>m  the 
fact  of  her  ownership  and  commercial  employment  there,  as 
well  as  by  the  evidence  upon  the  record,  showing  New  Orleans 
to  have  been  the  inception  and  termini,  after  her  voyage  upon 
the  rivers  throughout  the  interior  of  the  country.  And 
as  concliiiBively  affirming  this  view  of  the  intention  of  the 
libellants,  is  the  further  fact  evidenced  by  the  contract  of  the 
19th  October,  of  extending  a  credit  of  two  hundredand  seventy- 
five  dollars,  forming  a  portion  of  the  aggregate  sum,  to  one 
month  after  the  Planter  should  have  been  launched^  set  afloat 
and  delivered,  ready  to  receive  a  cargo— an  evident  suspenuon 
of  the  right  to  provisional  seizure,  until  after  the  Planter  must 
have  left  the  jurisdiction  of  the  court,  showing  clearly  that  such 
an  understanding  existed  between  the  parties  as  justifies  an  ap- 
plication of  the  principle  in  the  note  to  Raitt  v.  Mitchell,  4 
Campbell,  150,  and  which  is  conceded  to  be  entirely  compati- 
ble wi(h  the  laws  of  Louisiana. 

The  construction  placed  upon  the  contract  of  19th  October 
tyy  the  libellants,  Ihnits  it  to  *<  thirty  days  after  the  yessel 
should  be.  set  afloat  f  but  it  is  presumed  this  limitation  will 
not  be  sanctioned,  and  when  the  whole  contract  is  brought 
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into  notice  and  its  parts  viewed  in  conaeaaon,  that  conbtnictton 
contended  for  by  the  appellai|t%  must  be  affirmed.  • 

Under  the  second  point,  then  it  is  admitted,  that  superad- 
ding to  other  corroborating  ckreunstances,  the  extension  of 
crediit  ftr  a  portion  of  the  aggregate  amount  inVdved,  to  a 
period  after  the  right  to  provisional  seizure  coidd  have  been 
exerois^  brings  the  case  within  the  doctrine  of  Raitt  v* 
Mitchell,  4  Campb.  N.  P.  150. 

The  third  point  relied  upon  by  the  appellants  is,  that  the 
decree  rmidered,  is  erroneous.  In  support  of  this  position 
Mr  Morton  went  intoa  particular  examination  of  the  evidence. 
This  part  of  the  argument  is  stated  and  examined  in  the 
opinion  of  the  court. 

The  decree  rendered  is  forther  erroneous^  in  that  it  directs 
four  hundred  and  seventy-five  ddlars,  charged  in  the  account 
of  libeUants  for  drawing  the  boat  out  of  the  water,  to  be  paid 
to  them;  of  which  sum,  two  hundred  and  seventy-five  <k>llaiB^ 
by  the  express  teims  of  the  conttact  of  19th  October,  were  not 
demandable  until  *^  one  month  after  the  libeUants  had  deliver- 
ed th4  Planter  afloat,  and  ready  to  receive  a  cargo.'* 

[Here  the  counsel  went  into  a  particular  examination  of  the 
evidence.] 

The  regulation  of  the  subject  of  ^liens  or  privileges,**  and 
provisional  seizure,  by  the  laws  of  LouisiBna,  will  be  found 
mainly  to  have  in  view  the  internal  trading  navigation  of  the 
country,  firom  New  Orleans.  Art  284bf  the  Code  of  Practice 
of  1800,  which  is  a  comment  upon  Art.  £748  of  the  Civil  Code, 
has  alone  reference  to  **  water  craft  within  the  state,**  and 
Art  289  of  the  same,  after  dealing  much  in  detail  upon  **UibB 
and  provisional  seizure  of  ships,  vessels  or  water  craft,  naviga- 
ting  within  the  state,**'in  &  sepamte  section,  and  as  an  excep- 
tion to  the  general  purview  and  scope  of  the  legislation,  ftm^er 
provides  thai  ^such  seizure  may  be  made  'even*  of  ships  or 
vesMb  trading  out  of  the  state,*^  and  their  laws  appear  to  havt 
had  in  view,  among  other  subjects^  the  intricate  matteii  of 
dispute,  invdved  with  the  peculiar  internal  steamboat  naviga- 
tion fton  New  Orleans,  by  aflfording  various  aids  and  fiicSilies^ 
susceptible  of  being  adapted  to  most  of  the  diflfeulties  that 
would  arise,  and  of  which  aids  their  courts  have  express  Jiowor 
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to  avail  themfelvM.  Thus  from  Art  441  to  461  of  Ibe  Codi 
of  Practice  of  18S0,  are  recognized,  ^e3qwt%*'  peridiui  vened 
in  the  knowledge  either  of  a  science,  an  art,  or  a  pmftisMnn, 
selected  in  order  to  give  their  opinion,  on  some  point  or  quee- 
tion,  on  which  the  decision  of  a  canse  depends."  AIso^  **  ao^ 
ditors"  of  accounts,  *<  judicial"  arbitratorsi  &c.  &c.  whose  de- 
tailed eervices  are  therein  fiilly  enumerated;  but  none  of 
wh<«i,  it  is  supposed,  could  be  required  to  act  b;  the  district 
court  of  the  United  States^  however  essential  to  the  elucidation 
of  a  cause. 

From  the  decisions  of  the  inferior  tribunals,  invested  with 
cognizanice  of  these  cases,  the  right  of  appeal,  and  a  speedy 
final  detormination  of  the  appellate  court  is  carefully  proyided 
fo  by  art  570  to  603  of  the  Code  of  Practice  for  Louisiana 
oflSSO. 

In  conclusion,  it  is  submitted  that,  if  the  inference  be  not 
decidedly  adverse  to  the  jurisdiction  below,  upon  the  flice  of 
the  proceedings,  yet  important  facts  identified  with  that  juria* 
diction,  do  wpfeai  of  so  doubtful  and  unsettled  a  character 
as  to  render  it  proper  to  remand  the  case  for  a  satis&ctocy  ea- 
tabliiihment  of  those  ftcts. 

That,  although  it  should  be  considered,  that  proceedings 
below  '*  in  rem"  were  proper,  yet  material  errors  having  been 
obviously  incorporated  with  the  decree,  renders  its  enfinrcemenf 
impossible,  and  makes  it  now  essential  for  the  ends  of  justice^ 
that  the  whole  subject  be  remanded  fi>r  that  full  re-investifs^ 
tion,  through  which  xhose  ends  can  alone  be  attained. 

Mr  Livingston,  for  the  appellees,  stated : 

The  main  objection  to  the  decree  in  this  case  is^  that  the 
district  court  of  Louisiana,  as  a  court  of  admiralty,  had  no 
jurisdictipn  of  the  case. 

The  libellants  contend  for  the  jurisdiction  on  tae  privilege 
granted ^by  general  maritime  law;  and  on  theeipiess  lien 
given  by  the  laws  of  the  state* 

1.  The  general  maritime  law.  Cases  are  abundant  to  show 
that  shipwrights  have  a  privilege  on  the  ship  for  repairs  and  a 
right  to  libel  her  to  enforce  it  RoU'sAb.£9S;  IPeters'sAd^ 
miralty  Reports,  SST,  tSS. 
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8.  The  lawi  of  the  etate  give  the  piivflege  without  reducing 
the  afieement  to  writing,  ae  ia  required  ia  other  eaaea.  Lou* 
iaiaimCiv.Cod.artt748. 

It  ia  argued  that  a  itate  law  cannot  give  juriauiction  to  a 
court  of  the  United  Statea.  Inoneaenae  thiaiatrue:  aaCate 
law  cannot  extend  auch  juriadiction,  but  ihtiy  may  create  a 
light  which  can  only  be  enforc^  by  auch  a  court.  For  in- 
atance,  by  the  general  admiralty  law,  amaaterof  aaUpcamiot 
aue  in  the  admiralty  Ibr  hia  wagea  by  a  libel  on  the  ahip^  bOii 
cauae,  by  the  maiitime  law,  he  haa  no  Uen  on  (he  veaadL  Bui 
auppdae  a  aCate  law  to  give  auch  lien  ibr  all  contracta  made 
with  the  owneni  in  the  atate,  the  maritime  court  of  the  United 
Btatea^  it  ia  appidiended,  would  take  cognisance  of  the  caae^ 
and  wfcfoe  the  law.  Tbia,  it  ia  acknowledged,  would' not  be 
done  unlen  the  caee  made  by  the  atate  i»  a  maritime  contraet 
lathiaauchanoQet  .  In  the  caae  of  JefBuraon,  10  Wheat  the 
marineia  could  not  aue  in  the  diatrict  court,  biBcanae  the  aor- 
vic^  in  ita  incepCion,  progreaa  and  tennination,  waaabove  the 
ebbandiiowof  theaea;  the  inference  then  ia^ain,  that  if  the 
eontracC  and  aervicehad,  either  in  the  beginning,  end^  or  any 
intermediate  point,  been  within  the  ebb  and  ilow^oT  the  i 
the  deeiaibn  would  have  been  diflbrent  In  the  preaent  < 
the  contract  waa  made,  the  woili;  begun  and  completed  in  a 
aeaporc,  where  there  ia  a  regular  flux  and  reflux  whenever  the 
river  ia  in  ita  ordmary  atat^. 

Should  it  be  objected  that  ii  doea  not  appear  that  the 
eteamboat  in  queation  waa  intended,  after  her  repair,  to  na. 
vigate  withfai  the  ebb  and  flow,  the  anawer  ia,  fint,  that  the 
praaumption  muat  be  that  ahe  waa  intended  to  navigate  to 
and  ftom  the  place  where  her  oiUmera  reaided  and  whem 
ahe  waa  repaired ;  that,  at  any  mte,  the  inception  of  her  fltat 
voyage  must  be  frrim  the  aeaport  where  ahe  waa.  Whether 
to  go  on  the  coaating  trade  by  aea  to  MobQe,  Penaaoola,  or  the 
intermediate  placeB^  or  to  ply  between  the  aea  and  the  port,  ia 
at  leaataa  probable  aa  that  ahe  waa  for  the  interior  trade.  Nor 
waa  it  neceamiy  fiar  the  libellanta  to  atate  thia  In  a  libel  for 
repaira  of  a  veaael^  it  ia  aufficient  to  deacribe  it  by  the  name 
given  to  vemela  of  that  claaa,  aa  rfiip^  achooner,  &c.  without 
averring  that  the  repaira  were  intended  to  eittUe  her  to  proae- 
VoImVII— «S 
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cute  a  sea  voyage ;  yet  veMels  of  all  deacripUops » ■ometimeg 
navigate  wa^tere.above  ^the  flux  and  refluz'of  the  sea.  So,  in 
the  present  caae,  it  wiae  sufficient  to  call  the  vessel,  on  which 
the  repairs  were  done,  a  steamboat ;  for  steamboats  are  as  fre- 
quently, and  perhaps  more  so^  employed  on  tide-water,  as  above 
it  If  the  exception  were  material,  it  ought  to  have  been  made 
by  the  answer ;  but  here' the  objection  in  the  answer  is  merely 
to  the  person  of  the  libellonts. 

If  it  should  be  objected  that  the  fact  of  New  Orleans  being 
within  the  ebb  and  flow  of  the  sea  is  not  in  evidence,  the  an- 
swer is,  that  there  are  notorious  facts  with  which  courts  are  sup- 
posed to  be  conversant,  and  of  which  they  will  take  notice 
without  further  proof.  Thus,  in  the  case  of  La  Veqgeance, 
S  Dall.  £97, 1  Peters^s  Cond.  Rep.  1S2,  the  court  takes  official 
notice  of  the  situation  of  Sandy  Hook;  and  in  the  case  from 
20  Johnson,  cited  by  the  defendant,  they  assume,  in  like  man- 
ner, that  Salmon  river  is  a  fresh  water  river,  and  that  it  has  no 
flux  and  reflux.  In  the  case  before  the  court,  there  is  more- 
over the  f  vidence  of  a  public  act,  making  New  Orleans  a  port 
<rfentry^and  delivery. 

The  second  error  assigned  in  the  printed  statenient  is,  that 
the  libellants  had  waived  any  privilege  or  lien  on  the  steam- 
boat by  the  faiws  of  Louisiana.  If  this  were  made  put,  it  would 
not  affect  the  right  of  the  libelants  under  the  law  maritime. 
But  it  is  not  perceived  that  there  is  any  evidence  of  such  wai- 
ter. The  article  which  gives  the  privilege  declares  thatit 
shall  be  lost  if  the  party  suffer  the  vessel  to  depart  without  ex- 
ercising the  right ;  and  this  is  the  only  condition.  But  in  this 
case  extraordinary  diligence  was  used,  and  the  libel  calls  for 
the  immediate  interposition  of  the  court  to  prevent  the  depar- 
ture. The  vessel  crossed  the  river  from  the  ship-yard  on  the 
8th  of  December,  the  libel  was  filed  on  the  10th,  and  the 
seizure  made  on  the  1 1th  of  the  same  month. 

That  an  express  contract  for  a  specific  sum  is  not  a  waiver 
of  the  privilege  is  proved  by  the  case  cited  by  the  defendant 
from  4th  Camp.  150.  Such  a  nde  could  only  have  been  made 
by  using  the  word  credit  in  a  sense  in  which  it  was  not  em- 
ployed. The  workman  may  bo  said  to  perform  his  labour  on 
th^  credit  of  the  owner,  when  he  take's  his  promise  for  a  certain 
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gam  to  be  (Ndd  in  caah  on  the  flnishing  of  the  woric ;  and  in 
this.aense  the  rule  appUes,  and  was  coneddered  an  implied 
waiver  of  the  'privilege.    In  the  case  before  the  court  there 
are  two  different  contractfl^  both  written.    By  the  first,  6x  cer- 
tain specified  repairs^  the  owners  agree,  '^in  the  name  of  the 
boaty**  .to  p&y  in  cash  one  thousand  one  hundred  and  fifty 
dollara;  by  the  second,  it  being  found  it  would  be  necessary 
to  haid  up  the  boat,  .four  hundred  and  seventy-five  ddlars 
were  agreed  to  be  paid  for  that  service,  two  hundred  in  cash, 
and  two  hundred  and  seventy-five  in  thirty  days  after  the  boat 
should  be  set  afioat;  and  it  is, further  agreed  that  the  libellants 
should  caulk  and  repair  the  boat  so  that  she  shall  not  leak,  to 
be  paid  for  as  soob  as  the  account  shall  be  approved*   Here,  it 
will  be  observed,  that  no  tern)  of  time  wa?  given  for  any  part 
except  the  two  hundred  and  seventy-five  dollars/or  hauling  up, 
the  boat;  this  was  to-be  paid  thirty  days  after  the  boat  was 
Hi  tfioai.    Wi>en  that  happened  does  not  appear.    She  came 
69tf  to  the  town  side  of  the  river  on  the  8th  of  December,  but' 
when  she  was  la^mchM  was  not  said.    Part  of  the  oi^e  thou- 
sand five  hundred  dollars  paid  may  then  be  reasonably  imputed 
to  this  balance  of  two  hundred  and  seventy-five  doUars,  because 
the  debt  for  the  extra  repairs  was  not  due  tmtil  they  were 
fimshed,  and  it  appears  they  were  not  finished'  until  the  suit 
was  brought    Where  then  there  are  two  debts,  one  already 
payable,  the  other  not,  a  sum  paid  without  designation,  shall 
be' imputed  to  that  which  is  due.    Civil  Code,  article  tl6t. 
Therefore,  this  part  of  the  debt,  on  which  credit  was  given 
being  extinguished,  no  question  can  arise  as  to  the  lien  finr  the* 
balance. 

There  remain  now  only  the  objections  to  the  sum  allowed 
On  this  point  the  court  is  referred  to  the  full  and  conclusive 
testimony  offered  by  the  libellants,  that  all  the  materials  and 
workmen  they  furnished  were  necessary — that  they  were  actu- 
ally furnished — that  they  are  not  oyenUiargeiit^that  the  work 
was  carried  on  under  the  inspection  of  the  Captain,  and  was 
asknowledged  to  have  been  executed  to  his  satisfaction. 

Mr  Justice  Thompson  delivered  the*  opinion  of  the  Court 
.  This  case  comes  up  from  the  district  court  of  the  United 
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in  the  court  below  were  in  rem  agunet  the  eteamboai  Fknterf 

to  recover  compeneetiog  for  repein  made  upon  the  boat. 

The  libel  etatee  that  Howard  and  Yarien,  shipwrighti^  re* 
nding  in  the  dty  of  New  Orleans  had  found  materiah  und 
performed  certain  work  on  the  steaiQboat  Planter,  for  which 
the  said  steamboat  and  her  owners  were  jnstly  indebted  to 
them  in  the  sum  of  two  thousand  one  hundred  and  ninety* 
three  doUais  and  thirty^ye  cents;  and  alleges  that  by  Uie  ad- 
nundty  law,  and  the  laws  of  the  state  of  Louisiana,  they  have 
a  lien  and  privilege  upon  the  boat,  her  tacUe,  apparel  and  fur- 
niture for  the  pa]rment  of  the  same ;  and  prays  admiralty  pro- 
cess against  the  boat,  and  that  the  usual  monition  may  issue. 

The  ^)pellants  afterwards  l^qpeared  in  court  and  filed  thdr 
claim  and  plea,  alleging  that  they  are  citizens  of  Louisiana, 
and  residing  in  the  city  of  New  Orleans,  and  that  they  am  the 
sole  and  lawful  owners  of  the  steamboat  Planter;  and  alleging 
further,  that  the  libellants  are  also  citizens  of  the  same  state, 
and  that  the  court  had  no  jurisdiction  <tf  the  case. 

The  plea  to  the  jurisdiction  of  the  court  was  overruled,  and 
a  supplemental  and  amended  claim  and  answer  filed,  denying 
all  awl  singular  the  facts  set  forth  in  the  libel;  and  by  consent 
of  parties  an  order  of  court  was  entered^  that  the  testimony  of 
the  witnesses  for  the  respective  parties  be  taken  before  the 
clerk  of  the  court,  and  read  in  evidence  upon  the  trial,  subject 
to  all  legal  exceptions ;  and  upon  the  hearing  of  the  cause  the . 
court  decreed  that  the  claimants  should  pay  to  the  libellants 
two  thousand  one  hundred  and  ninety-thiee  doUars  and  thirty- 
five  cents,  and  costs  of  suit  An  appeal  to  this  court  was  pray- 
ed and  allowed. 

Upon  the  argument  here,  the  following  points  have  been 
made. 

1.  It  does  not  appear  upon  the  proceedings^  that  the  court 
below  had  jurisdiction  of  the  case. 

t.  That  the  libellants  had  waived  any  privilege  or  lien  iqiOB 
the  steamboat  under  the  law  (tf  Louisiana,  and  therefeie  pro- 
ceedings in  rem  were  improper. 

3.  If  the  court  had  jurisdiction,  the  decree  is  erroneous  on 
themerita' 
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The  want  ot  joriadiotiop  in  the  district  court  is  not  pat  on 
the  groond  act  up  in  the  plea  in.the  court  below,  that  all  the 
partiee  were  citisens  of  the  same  state.  This  has  been  very 
properly  abandoned  here,  as  entirely  inapplibaUe  to  admiralty 
pioceedingsin  the  district  court  But  it  is  said  that  itdoesnot 
appear  upon  the  foce  of  the  proceedings^  that  the  cause  of 
action  properly  belong^  to  admiralty  jurisdiction.  There  can 
be  no  doubt  that  it  must  appear  from  the  proceedings,  that  the 
court  had  jurisdiction  of  the  case. 

The  pkoceeding  is  in  rem  against  jl  steamboat,  fo  metering 
fiHmd  and  work  performed  in  repairing  the  vessel  in  the  port 
of  New  Orleans,  as  is  alleged  in  the  libel,  under  a  contract 
entered  into  between  the  parties  finr  that  purpose.  It  is  there* 
fbr^  a  maritime  contract;  and  if  the  service  was.  to  be  per^ 
formed  in  a  place  within  the  jurisdiction  of  theadmiralty,  and 
the  lien  given  by  the  Ipcal  law  of  tjie  state  of  Louisiana,  it  will 
bring  the  case  within  tlA  jurisdiction  of  the  coxurt 

By  the  Civil  Code  of  Louisiana,  article  2748,  workmen  em- 
ployed in  the  construction  or  repair  of  ships  and  boats  enjoy 
the  privile|;e  established  by  the  code,  without  being  bound  to 
reduce  their  contracts  to  writing,  whatever  may  be  their 
amount;  but  this  privilege  ceases  if  they  have  allowed  the  ship 
or  boat  to  depart  without  exer^sing  Uieir  right.  The  state 
law, -therefore,  gives  a  lien  in  cases  like  the  present 

In  the  case  of  the  General  Smith,  4  Wheat  438^  it  is  de- 
cided, that  the  jurisdiction  of  the  admiralty  in  such  cases^ 
where  the  repairs  are  upon  a  domestic  vessel,  depends  upon 
the  local  law  of  the  state.  Where  the  repairs  have  been  made, 
or  necessaries  furnished  to  a  foreign  ship,  or  to  a  ship  in  the 
ports  of  a  state  to  which  she  does  not  belong,  the  general 
maritime  law  gives  a  lien  on  the  ship  as  security,. and  the 
party  may  maintain  a  suit  in  the  admiralty  to  enforce  his  right 
But  as  to  repairs  or  necessaries  in  the  port  or  state  to  which 
the  ship  belongs^  the  case  is  governed  altogether  by  the  local 
law  of  the  state,  iind  no  lien  is  implied  unless  it  is  recognized 
by  that  law.  But  if  the  local  law  gives  the  lien,  it  may  be 
enforced  in  the  admiralty. 

It  is  said,  however,  that  the  place  where  these  services  were 
performed,  was  not  within  the  jurisdiction  of  the  admiralty. 
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The  senri^  in  this  case  wem  perfixmed  in  the  port  of  New 
Orleans^  end  whether  this  was  within  the  jurisdiction  of  the^ 
court  or  not,  will  depend  upon  the  fact,  whether  the  tide  in 
t&e  Bfississipp  ebbs  and  flows  as  high  up  the  liver  as  New 
Orleans. 

This  isaquestion  of  fieu^t,  and  it  is  not  undeserving  of  notice, 
that  although  there  was  iei  plea  to  the  jurisdiction  of  the  court 
interposed,  the  objection  was  not  set  up.  Had  it  been  put  in 
issue,  the  evidence  would  probably  have  removed  all  doubt 
upon  that  question;  not  having  been  set  up^  it  affinrds  an  infer- 
ence  that  the  objection  could  not  have  been  sustained  by  proof. 

But  we  think  we  are  authorized  judicially  to  notice  the 
situation  of  New  Orleans,  for  the  purpose  of  determining 
whether  the  tide  ebbs  and  flows  as  higb^up  the  river  as  that 
place.  In  the  case  of  the  ApoUon,  9  Wheat.  S74,  it  is  said  by 
this  covvt,  that  it  has  been  very  justly  observed  at  the  bar,  that 
the  court  is  bound  to  take  notice  of  public  facts  and  geographi- 
cal positions:  and  in  the  case  of  the  steamboat  Thomas  Jeflfer- 
son,  the  libel  claimed  wages  earned  on  a  voyage  from  Ship- 
ping port  in  the  state  of  Kentucky,  up  the  river  Missouri,  and 
bark  again  to  the  port  of  departure.  And  the  court  say,  that 
the  voyage,  not  only  in  its  commencement  and  termination, 
but  in  all  its  intermediate  progress,  was  several  hundred  miles 
above  the  ebb  and  flow  of  the  tide,  and,  therefore,  in  no  just 
sense  can  the  wages  be  considered  as  earned  in  a  maritime 
employment.  It  is  fairly  to  be  inferred,  that  the  court  judi- 
cially noticed  the  fact,  that  the  tide  did  not  ebb  and  flow  within 
the  range  of  voyage  upon  which  the  services  were  rendered, 
OS  there  is  no  intimation  of  any  evidence  before  the  court  to 
establish  the  fiict 

It  cannot  certainly  be  laid  down  as  a  universal,  or  even  as  a 
general  proposition,  that  the  court  can  judicially  notice  matters 
of.  fact.  Yet  it  cannot  be  doubted  that  there  ore  many  facts, 
particularly  ndth  respect  to  geographical  positions,  of  such 
public  notoriety,  and  the  knowledge  of  which  is  to  be  derived 
from  other  sources  than  parol  proof;  which  the  court  may 
judicially  notice.  Thus  in  the  case  of  the'United  States  v. 
La  Vengeance,  3  Dall.  297,  1  Petcrs's  Cond.  Rep.  1S2,  the 
court  judicially  noticed  the  geograpliical  position  of  &uidy 
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Hook.  And  it  mkiy  certainly  take  notice  judicially  of  like  no* 
torious  fitctfly  aft  that  the  bay  of  New  York,  for  instance,  is 
within  the  ebb  and  flow  of  the  tide. 

Hie  appellants^  counsel  has  refened  the  court  to  Stoddaid^s 
Louisiana,  164^  for  the  purpose  of  showing  that  the  tide  does 
not  ebb  aAd  flow  at  New  Orleans ;  but  we  think  it  affixds  a 
contrary  conclusion.  The  author  toys,  **the  tides  hswe  little 
eflect  upon  the  water  at  New  Oileans ;  they  sometimes  cause 
it  to  swell,  but  never  to  slacken  its  current**  No  distinctioa 
haa  evef  been  attenqited  in  settling  the  line  between  the  admi- 
ralty and  common  Uw  jurisdiction,  growing  out  of  the  greater 
qr  lessinfluence  of  the  tide.  So  fiur  as  that  admiralty  jurisdic- 
tion depends  iqpon  locality,  it  is  bounded  by  the  ebb  and  flow 
<tf  the  tide;  aidif  the  influence  of  the  tide  is  at  all  felt,  it  must 
determnie  the  qqestion.  No  other  certain  and  fixed  rule  can 
be  adopted :  and  \gk  determining  thi%  we  must  look  at  the  or* 
dinaiy  state  of  the  water,  uninfluenced  by  any  extraordinary 
freshets. 

The  authority  of  llr  Stoddard  goes  to  show  that  the  tides 
hare  some  eflect  upon  the  waiei  at  New  Orleans;  they  cause 
it  to  swell,  but  not  so  much  as  to  slacken  the  current  In  the 
case  of  Rex  ▼.  Smith  and  others^  8  Doug.  441,  it  became  a 
questiou  whether  the  sea  could  properly  be  said  to  flow  above 
London  bridge.  It  was  contended  that  the  tide  beyond  that 
limit  was  occasioned  by  the  pressure  and  accumulation  back- 
wards of  the  river  water.  Lord  Mansfield  said,  a  distineticn. 
between  the  case  of  the  tide  occasioned  by  the  flux  of  sea  wat^:r 
or  by  the  pressure  backwards  of  the  fresh  water  of  a  nver^ 
seemed  entirely  new. 

We  think  that  although  the  ctaneni  in  the  Missiinippi,  at 
New  Orleans^  may  be  so  strong  a$  not  to  be  tumed.backwards 
by  the  tide ;  yet  if  the  eflect  of  the  tide  upon  the  current  is  so 
great  as  to  occasion  a  regular  rise  and  fall  of  the  water,  it  may 
properly  be  said  to  be  within  the  ebb  and  flow  of  the  tide. 

It  has  been  argfued  on  the  psrt  of  the  appellant,  that  the 
evidence  shows  that  this  steamboat  was  to  be  employed  in  na- 
vigating waters  beyond  the  ebb  and  flow  of  tho  tide,  and  there- 
fore not  employed  in  the  maritime  service.  In  the  case  of  the 
steamboat  Jeflerson,  the  court  said,  there  is  no  doubt  the  juris- 
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dietion  exists,  although  the  commencement  or  tenninatioii  of 
the  voyage  may  .happen  to  be  at  some  place  beyond,  the  leach 
of  the  tide.  The  material  consideration  i%  whether  the  ser- 
vice is  essentially  a  maritime  service,  and  to  be  perfinoied 
substantially  on  ^e  sea  or  on  tide  water.  All  the  service  in 
the  cflise  now  Wore  the  court  was  at  New  Orleans ;  and  the 
first  voyage,  at  all  events,  was  to  commence  from^that  port 
iThe  dbjectiopi  theref(»e,  to  the  jurisdiction  of  the  court  cannot 
be  sustained. 

S.  The  seccmd  exception  is  founded  on  a  supposed  waiver 
of  any  privilege  or  lien,  and  that  the  appellees  trusted  alone 
to  the  personal  responsibility  of  the  owners  of  the  steamboats 

To  determine  this  question,  it  becomes  necessary  to  look  at 
the  contracts. undeir  which  the  repairs  were  made. 

The  first  bean  date  bn  the  11th  of  September  1880^  by 
which  certain  specified  repairs  were  to  be  made,  for  which  the 
appellants  stipulated  to  pay  one  thousand  five  hundred  doDats. 
No  time  is  fixed  for  the  payment.  The  repairs  contemplated 
by  this  contract  were  such  only  as  could  be  made  without 
hauling  up  the  boat  In  the  progress  of  the  work,  however, 
it  was  discovered  that  more  repairs  were  neiessary  than  had 
been  supposed,  and  which  could  not  be  made  without  hauling 
up  the  boat  And  on  the  19th  of  October  1880,  another  coo* 
tract  was  entered  into^  by  which  the  owners  agreed  to  pay 
four,  hundred  and  seventy*five  dollars  foit  hauling  up  the  boatt 
two  hundred  dollara  of  which  was  to  be  paid  in  cash,  and  the 
balance  in  one  month  after  the  boat  shall  be  launched  and  set 
afloat  The  boat  was  then  to  be  repaired  under  the  instruction 
of  Captain  Jarreau,  the  work  to  be  paid  for  when  the  account 
shall  be  approved  by  Captain  Jarreau.  Theboattobe  repaired 
and  delivered  afloat  by  the  JBOth  of  November,  ready  to  receive 
a  cargo ;  the  appellees  were  to  allow  twenty^ve  dollars  a  day 
for  each  day  they  retarded  the  deliveiy. 

An  express  contract  having  been  entered  into  betweeii  the 
parties  under  which  these  repairs  were  made  is  no  waiver  of 
the  lien,  unless  such  contract  contains  stipulations  in^onabtent 
with  the  lien,  and  firom  which  it  may  fiilrly  be  inferred  that  a 
waiver  was  intended,  and  the  personal  responsibility  of  the 
party  only  relied  upon.    Express  contracts  are  generally  made 


Digitized  by  VjOOQIC 


JANUARY  TERM  1933.  345 

[Peyroux  and  other  t.  Howard  and  Varion.] 

for  freight  and  seamen's  wages,  but  this  haa  never  teen  sup- 
posed to  operate  as  a  waiyer  of  a  lien  on  the  vessel  for  tlie 
same.  There  are  certainly  some  of  the  older  authorities  whfch 
would  seem  to  give  countenance  to  the  doctrine  that  an  ex- 
press contract  operated  as  a  waiver  of  the  Ken ;  but  whatever 
may  have  been  the  old  rule  on  the  subject,  it  is  settled  at  the 
present  day,  that  an  express  contract  for  a  specific,  sum  id  not 
of  itself  a  waiver  of  the  lien,. but  that  to  produce  that  eflect, 
the  contract  qiust  contain  -some,  stipulations  inconsistent  with 
the  continuance  of  such  lien,  or. from  which  a  waiver  may 
fairly  be  inferred.  Hutton  v.  Bragg,  2  Marshall,  339 ;.  4  Gamp. 
145,  and  the  cases  cited  in  note. 

Applying  these  rules  to  the  case  before  us,  we  can  •di8(;pver 
nothing  (except  as  to  two  hundred  and  devcnty-fiv^  dollars, 
the  balance  for  hauling  out  the  boat,  which  will  be  noticed 
hereafter),  inconsistent  with  the  right  of  a  lien,  or.  indicating 
any  intention  to  waive  it.  In  the  first  contract  no  tune  is  fixed 
.for  the  payment  of  the  one  thousand  five  hundred  dollars ;  it 
became  payable,  therefore,  as  soon  as  the  work  was  completed. 
And  the  repairs  under  the  sepond  contract  Were  to  be  paid  for 
as  soon  as  the  accoiuit  was  approved  by  Captain  Jarreau. 
There  is  nothing,  therefore,  from  which  it  can  be  inferred  that 
any  time  of  credit,  was  to  be  allowed;  The-  balance  of  two 
hundred  and  seventy-five  dollars,  for  hauUng  out  the  steam- 
boat, stands  upon  a  footing  a  little  different.  That  was  to  be 
paid  in  one  month  after  the  boat  was  launched  and  set  afloat. 
A  credit  was  here  given ;  and  a  credit  too  beyond  the  time 
when,  in  all  probability,  the  boat  would  have  left  the  port  of 
New  Orleans ;  for  it  can  hardly  be  supposed  that  it  would 
have  taken  thirty  days  to  load  her.  And  by  the  Civil  Code  of 
Louisiana,  Art.  2748,  the  privilege  ceases  if  the  sliipor  boat 
is  allowed  to  depart  without  exercising  the  right. 

As  to  this  sum,  therefore,  the  decree  is  erroneous. 

3.  The  principal  ground  of  complaint  under  the  third  point 
made  at  the  bar  is,  that  the  appellants  have  been  made  to  pay 
twice  for  some  part  of  the  work.  That  is,  that  part  of  the 
work  which  was  to  be  done  under  the  first  contract,  and  for 
which  thev  were  to  pay  one  thousand  five  hmidred  dollars,  has 
Vol.  VJL— 2  T 
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been  charged  under  the  8ec<nid  contract.  There  is  certainly 
some  confiiiBion  growing  out  of  the  manner  in.which  this  work 
.watf  carried  on  under  the  different  contracts.  The  work  which 
was  to  be  performed  utider  the  first,  was  not  completed  when 
the  second  was  entered  into,  and  both  being  carried  on  at  the 
same  time,  might  very  easily  occasion  some  mistake.  And  in 
addition  to  this,  there  was,  under  the  first  contract,  some  extra 
work  to  be  done  and  paid  for  over  and  above  the  stipulated 
sum  of  one  thousand  five  hundred  dollars,  which  rendered  it 
stilt  more  difiScuItlokeep  the  accounts  for  materials  and  labour 
under  the  different  contracts^  separate  and  distinct  The  evi- 
dence was  taken  in  writing  out  of  court,  and  no  opportunity 
aflbrded  for  explanation  upon  these  poinla  The  district  judge, 
feeling  the  difficulties  growing  out  of  these  circumstances,  or- 
dered Wilson,  one  of  t^ie  witnesses  whose  deposition  had  been 
taken  and  read  in  evidence,  to  appear  and  answer  in  open 
court  He  was  the  derk  of  the  appellees,  whahad  kept  an 
account  of  the  timber  used  and  work  performed ;  and  on  his 
examination  he  swore  that  all  the  charges  and  items  for  work 
done,  in  the  account  itf  the  libellants,  were  over  and  above  the 
work  done  under  the.  first  contract  for  one  thousand  five  hun- 
dred, dollars.  That,  the  libellants  had  h^nds  at  Work  at  the 
repairs  under  the  cenlAict  and  the  extra  work  at  the  same 
time.  That  there  m  not  a  day^s  work  nor  a  foot  of  plank 
charged  in  the  account  which  was  to-be  done  under  the  first 
contract  This  testimony  leaves  po  reasonaUe  doubt  of  the 
correctness  of  the  account  By  the  second  contract,  pa]rment 
was  to  be  made  when  the  account  was  approved  by  Captain 
Jarreau ;  no  formal  approval  appears  to  have  been  made.  But 
he^was  a  part  owner,,  and -suiieriatended  the  repairs;  and  one 
of  the  witnesses  .sayd  be  was  prescqt  when  the  account  was 
presented  to  Captaiik.Tarreuu,  who  said  he  was  not  surprised 
at  it,  because  there  was  a  great  deA  more,  work  than  he  had 
any  idea  of;  and  that  he  did  noi  think  at  first  that  she  required 
so  much.  This,  although  not  a  direct,  was  an  implied  ap- 
proval of  the  account 

The  delay  in  not  delivering  the  boat  to  the  appellants  by 
the  time  specified  in  the  contract,  was  occasioned  by  her  un- 
expected state  and  condition,  and  the  extent  of  repairs  required. 
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And  beaicles  the  delivery  at  the  time  mentioaed  in  the  contract, 
was  dispensed  with  by  captain  Jerreau. 

Upon  the  whole,  we  are  of  opinion,  that  the  decree  of  the 
district  court,  as  to  the  two  hundred  and  seventy-five  dollars, 

^<<t  be  reversed,  and  in  all  other  respects  aflSrmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Louisiana,  and  was  argued  by  counsel :  on  considera- 
tion whereof,  it  is  the  opinion  of  this  court  that  the  decree  of 
the  said  district  court  as  to  the  two  hundred  and  seventy-five 
doUars  is  erroneous  and  should  be  reversed,  and  that  in  all 
other  respects  the  said  decree  should  be  affirmed:  whereupon, 
it  is  ordered,  adjudged  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  district  court  in  this  cause,  as  to  the  balance 
of  two  hundred  and  seventy-five  dollars  for  hauling  out  the 
steamboat,  be,  and  the  same  is  hereby  reversed,  and  that  the 
said  decree  in  all  other  respects  be,  and  the  same  is  hereby 
affirmed;  and  it  is  further  ordered,  that  each  party  pay  his  own 
costs  in  this  court* 
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HOLLINOSWORTH  MaONIAC  AND  OTHERS,  PLAHTTIFFS  IM  ERROR 

V.  John  R.  Thompson. 

The  whole  chtrge  of  the  circuit  court  was  brought  up  with  the  record. 
By  the  court  This  is  a  practice  which  this  court  have  unifonnly  dis- 
countenanced, and  which  the  court  trusts  a  nile  made  at  last  term  will 
effectually  suppress. 

This  court  have  nothing  to  do  with  comments  of  the  judge  of  the  drottit 
court  upon  the  evidencve.  l^e  case  of  Carver  v.  Jackson,  4  Peters,  80, 
81,  cited  upon  this  point 

The  question  now  before  the  court  is,  whether  the  charge  to  the  jury  in  the 
circuit  court  contains  any  erroneous  statement  of  the  law.  In  eiaiiumng 
it  for  the  purpote  of  ascertaining  its  correctness,  the  whole  scope  and 
bearing  of  it  must  be  taken  together.  It  is  wholly  inadmissible  to  take 
up  single  and  detached  passages,  and  to  decide  upon  them  without  at* 
tending  to  the  context,  or  without  incorporating  such  qualifications  and 
explanations  as  naturally  flow  from  the  language  of  other  parts  of  the 
chaige.  The  whole  is  to  be  construed  as  it  must  have  been  understood, 
both  by  the  court  and  the  jury,  at  the  tiine  it  was  delivered. 

Upon  principle  and  authority,  to  make  an  antenuptial  settlement  void  as  a 
fraud  upon  creditors,  it  is  necesssMy  that  botli  parties  should  concur  in, 
or  have  cognizance  of  the  intended  fraud.  If  the  settler  alone  intend  a 
fiwid,  and  the  other  party  have  no  notice  of  it,  but  is  innocent  of  it,  she 
u  not,  and  cannot  be  affected  by  it  Marriage,  in  contemplation  of  the 
kw,  b  not  only  a  valuable  consideration  to  support  such  a  setdement,  but 
is  a  consideration  of  the  highest  value,  and  from  motives  of  the  soundest 
policy,  is  upheld  with  a  strong  resolution.  The  husband  and  wife,  par- 
ties to  such  a  contract,  are  therefore  deemed,  in  the  highest  sense, 
purchasers  for  a  valuable  consideration  $  and  so  that  it  is  bona  fide,  and 
without  notice  of  fraud,  brought  home  to  both  mdes,  it  becomes  unim- 
peachable by  creditors. 

Fraud  may  be  imputed  to  the  parties,  either  by  direct  co-operation  in  the 
original  design,  ^t  the  time  of  its  concoction,  or  by  constructive  co-opera- 
tion fiiom  notice  of  it,  and  carrying  the  design  upon  such  notice  into 
operation. 

AoMug  creditors  equally  meritorious,  a  debtor  may  conscientiously  prefer 
one  to  another;  and  it  can  make  no  difference  tliai  die  preferred  creditor 
is  his  own  wife. 

Harriage  articles  or  settlements  are  not  required  by  the  laws  of  New  Jersey 
to  be  recorded,  but  only  conveyances  of  real  estate :  and  as  to  convey- 
ances of  real  estate,  the  omission  to  record  th^m  avoids  them  only  as  to 
puichaaen  and  creditors,  leaving  them  in  full  force  between  the  parties. 
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ERROR  to  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania. 

In  the  circuit  court  of  Pennsylvania,  at  October  sessions 
1826,  a  feigned  issue  was  made,  up  between  the  plainti%  and 
the  defendant,  to  try  the  qi;ie8tion  of  the  ability  of  the  defend- 
ant to  pay  a  debt  acknowledged  to  be  due  to  the  plaintiffs,  and 
for  which  judgments  had  been  obtained  in  their  favour.  The 
competency  of  the  defendant  to  satisfy  the  debt,  depended  on 
the  vaUdity  of  a  certain  marriage  settlement,  made  in  contem- 
plation of  marriage  between  the  defendant  and  Miss  Annia 
Stockton,  daughter  of  Richard  Stockton,  Esq.,  late  of  New 
Jersey,  to  which  instrument  Mr  Stockton  was  a  party,  he  beings 
by  its  provisions,  the  trustee  of  his  daughter.  The  marriage 
settlement  was  as  follows: 

^Articles  of  agreement  and  covenant  made  &nd  executed  this 
nineteenth  day  of  Decemher,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  twenty-five,  by  nnd  between  John  R. 
Thompson,  Esq.,  late  of  the  city  of  Philadelphia,  of  the  first 
part,  Annis  Stockton,  daughter  of  Richard  Stockton^  Esq.,  of 
the  second  part,  and  Richard  Stockton,  of  the  county  df  Somer^ 
set  and  state  of  New  Jersey,  father  and  trustee  of  the  said 
Annis  Stockton,  of  the  third  pait. 

<' Whereas  a  marriage  is  intended  to  be  shortly  had  and 
solemnized  between  the  said  John  lU  Thompson  and  the  said 
Annis  Stockton;  and  whereas  the  said  Richard  Stockton  has 
promised  to  give  unto  his  said  daughter  a  certain  lot  or  tract 
of  land,  belonging  to  him,  situate  in  the  county  of  Middlesex 
and  state  of  New  Jersey^  directly  <^posite  the  mansion  house 
of  the  said^Richard  Stockton,  between  the  old  road  to  Trenton 
and  the  turnpike  road,  which  consists  of  between  four  and  five 
acres  of  land,  be  the  same  more  or  less,  and  is  bounded  on  the 
north  and  south  by  the  said  roads,  on  the  west  by  lands  of  Dr 
John  Vanclave,  and  the  east  by  a  line  to  be  run  from  the 
north  east  comer  of  the  garden  now  in  the  posaessidn  of  Mrs 
Abigail  Field,  to  the  said  turnpike  road,  upon  which  said  lot 
the  said  John  R.  Thompson  hai^  begun  to  bijdld  a  house.  Now, 
it  is  hereby  agreed  between  ^he  parties  aforesaid,  and  the  said 
Richaxd  Stockton,  for  himself  and  his  heirs,  ^loth  hereby  ceve- 
nant  and  agree  to  and  with  the  parties  of  the  first  and  second 
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part%  their  heirs,  executors,  and  administrators^  in  consideriu 
lion  of  the  said  marriage,  and  of  the  love  and  natural  affection 
he  hath  for  his  said  daughter,  that  from  the  time  of,  and  im- 
mediately after,,  the  said  marriage  shall  be  solemnized,  he,  the 
said  Richard  Stockton,  shall  and  will  stand  seised  of  the  said 
lot  and  rpremises,  and  of  all  and  singular  the  buildings  and 
improvements  which  shall  be  erected  and  made  thereon  by  the 
8aid.party  of  the  first  part,  to  uses,  trusts,  and  purposes  herein- 
after mentioned,  and  to  noi^e  other,  that  is  to  say:  m  trust  to 
permit  the  said  John  R.  Thompson,  and  Annis  his  wije,  during 
the  time  of  their  joint  Uves,  to  possess,  live  in,  and  occupy  the 
said  loty  housd,  and  premises^  with  the  appurtenances^  free  and 
dear  of  all  demands;  and  in  case  the  said  parties  of  the  first 
and  ^cond  parts  do  not  think  proper  to  inhabit  and  reside  in 
ihe  said  {N^mises,  that  he,  the  said  Richard  Stockton,  will  let 
out  upion  lease  the  said  premises^  and  receive  the  rents,  issues 
and  profits  thereof,  and  pa]r  over  the  some  to  tho  said  Annis, 
party  of  the  second,  during  the  joint  lives  of  the  parties  of  the 
first  and  sec<md  parts.  And  if  the  said  John  R.  Thompson 
should  survive  the  said  Annis  Stockton  and  have  issue  by  her, 
then  in  trust  to  permit  the  said  John  R.  Thompson,  during  his 
life,  to  inhabit  and  occupy  the  said  premises,  if  he  elect  so  to 
do^  free  and  clear  as  aforesaid,  and  pay  over  the  said  rents  and 
profits,  as  he  shall  receive  the  same,  to  the  said  John  R. 
Thompson,  for  the  maintenance  and  support  of  him  and  his 
family,  without  he,  the  said  John  R.  Thompson,  being  at  any 
time  thereafter  accountable  to  any  person  or  persons  for  the 
said  rents  and  profits.  And  after  the  death  of  the  said  Johh 
R.  Thompson,  in  trust  for  the  child  or  children  of  the  said 
marriage,  in  equal  shares  as  tenants  in  common,  in  fee  simple; 
and  if  there  shall  be.no  child  or  children  of  the  said  marriage,^ 
then,  upon  the  death  of  either  of  the  said  parties  of  the  first 
and  second  parts,  in  trust  to  convey  the  said  premises  to  the 
survivor  m  fee  simple.  And  the  said  John  R.  Thompson,  for 
himself,  his  heirs,  executors  and  administrators,  doth  covenant 
and  agree  to  and  with  the  parties  of  the  second  and  third  parts^ 
that  if  the  said  marriage  shall  take  elBkcC,  and  in  consideration 
thereof,  he  will,  with  all  convenient  speed,  build  and  ftimish 
the  said  house  in  a  suitable  manner,  as  he  shall  judge  fit  and 
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proper;  and  that  the  said  erections,  improvements  and  fiimi^ 
ture,  together  with  the  changes  and  additions  which  shall  be 
from  time  to  time  made,  shall  be  subject  to  and  included  in 
the  said  trusts,  as  fiir  as  the  same  are  aj^licable  to  each  spe- 
cies of  property.    And  further,  that  he  will,  in  the  space  of 
one  year  from  the  time  the  said  marriage  shall  take  effect, 
{dace  out  on  good  security,  in  stock,  or  otherwise,  the  sum  of 
forty  thousand  dollars,  and  hand  over  and  assign  the  evidences 
thereof  to  the  said  party  of  the  third  part,  who  shall  hold  the 
same  in  trust  to  receive  the  interest,  profits,  or  dividends  there* 
on,  as  they  shall  from  time  to  time  arise,  to  the  said  party  of 
the  second  part  during  the  joint  lives  of  ibe  parties  of  the  first 
and  second  parts,  and  that  her  receipts  for  the  same,  and  also 
for  what  may  be  produced  under  the  before  mentioned  trusts, 
shall  be  good  and  valid,  notwithstanding  her  coverture.    If 
the  said  party  of  the  second  part  should  die  before  the  said 
party  of  the  first  part,  and  there  should  be  issue  of  the  said 
marriage,  then  in  tnist  to  receive  the  said  interest,  profits  and 
dividends,  and  pay  the  same  over  from  time*  to  time  to  the  said 
party  of  the  first  part,  during  his  life,  for  the  support  of  himself, 
and  the  maintenance  and  education  of  his  children,  without 
his  being  subject  to  any  accoufit  as  aforesaid;  and  after  his 
death,  in  trust  for  any  child  or  children  of  the  said  marriage  in 
equal  shares;  and  if  the  said  Annis  should  survive  the  said 
John,  and  there  be  issue  of  the  said  marriage,  then  to  pay  over 
the  sune  to  the  said  Aimis,  during  her  life,  for  her  mainte- 
nance, and  the  support  and  education,  of  the  said  children,  and 
without  her  being  liable  to  any  account  for  the  same;  and  after 
her  death,  in  trust  for  the  child  or  children  of  the  said  marriage 
in  equal  shares;  and  if  there  shall  be  no  child  or  children  of 
the  said  marriage,  then  upon  the  death  of  tlic  said  John  R. 
Thompson,  or  Annis  his  wife,  in  trust,  to  assign  and  deliver 
the  said  securities,  and  all  monejrs  remaining  due,  to  the  one 
who  shall  survive,  to  his  or  her  own  uses.    And  it  is  iiirther 
agreed  and  covenanted  by  and  between  the  parties  aforesaid, 
th^t  it  may  be  lawful  for  the  said  John  R.  Thqn«pson4b  act  as 
the  agent  of  the  parties  aforesaid,  in  all  the  m&tters  aforesaid, 
by  the  permistton  and  under  the  control,  if  n^  be,  of  the  said 
tmaCfl^  and  to  change,  and  from  time  to  time  altet  the  said 
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8ecuriti6%  as  cxxasioh  mhy  require,  and  take  new  secarities  in 
their  stead,  so  aa  that  the  fiind  as  afovvtsaid  settled  shall  alwaya 
be  kept  good.  And  it  is  also  hereby  further  agreed  and  cove- 
nanted by  and  between  all  the  said  parties,  that  tfie  said  trus- 
tee shall  not  be  held  gi:aty  of  breach  of  trust,  althou^  he  does 
not  act  personally  in  the  premises,  unless  lie  be  expressly  de- 
sired and  requested  so  to  do  by  one  of  the  other  parties  hereto, 
or  those  claiming  under  theib;  and  that  he  shall  not  in  any 
manner  be  held  liable  as  trustee,  unless  for  acts  of  wilful  h^g^ 
led  or  misconduct" 

The  plaintifis  and  the  defendant  were  merchants  residing 
in  Canton,  in  China,  previous  to  the  25th  of  March  1825,  when 
the  defendant  returned  to  the  United  States,  leaving  an  agent, 
Rodney  Fisher,  in  Canton,  with  full  powers  to  transact  his 
business,  and  to  bind  him  by  commercial  contract^. and  who 
was  introduced  to  the  plaintiffi  as  his  agent  by  the  defendant. 
Very  large  loans  were  made  to  the  agent  of  the  defendant  by 
the  plaintiA,  which  were  employed  in  loading  the  vessels  of 
*Edward  Thompson;  the  goods  being  pledged  to  pay  thcf  loans 
at  Philadelphia,  and  the  shipments  so  made  being  for  thie  use  of 
Edward  Thompson.  Edward  Thompscm  was  without  credit 
or  friends  in  Canton,  and  the  credit  of  his  son  John  R.  Thomp- 
son was  thus  employed  by  his.  agent  to  Idad  the  ships ;  the 
defendant's  c<Hnpen8ation  consisting  of  the  commissions  on  the 
transactions. 

On  the  22d  of  November  1825,  Mr  Fisher,  as  the  agent  of 
the  defendant,  borrowed  of  the  phuntifiB  thirty  thousand  dol- 
lars on  the  pledge  of  an  invoice  of  goods  valued  at  about  forty- 
two  thousand  dollars ;  and  on  the  2d  of  December  1825,  thirty- 
three  thousand  dollars  more  were  borrowed  on  the  pledge  of 
another  invoice  valued  at  upwards  of  forty-four  thousand 
dollars,  together  exceeding  more  than  sixty-three  thousand 
dollaTs  on  pledges  of  goods  exceeding,  in  invoice  amount, 
eighty-six  thousand  dollars. 

Besides  these  lo^ns,  the  defendant  obtained  others  in  China, 
where  he  also  owed  some  other  debts,  inconsiderable  in  amount, 
and  after  his  return  home,  he  signed  his  father's  respondentia 
bonds  for  two  hundred  thousand  dollars.  On  all  these  loans 
and  respondentia,  there  were  large  siuns  lost :  the  goods  {dedged 
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to  the  plaintifb  did  not  sell  for  half  the  invoice  prices;  and  the 
defendant  lost  moreover  upwards  of  twenty  thouAnd  dollars  by 
his  father's  fiulure.  H«  was  not  possessed  of  any  real  estate, 
mortgag«9^  public  stock  or  other  productive  property ;  and 
whatever  he  was  worth,  if  any  thing,  was  involved  in  his  fiu 
ther'saffidrs. 

On  the  19th  of  November  1825,  Edward  Thompson's  msoU 
vency  was  made  public.  On  the  19th  of  December  18S6,  the 
defendant,  having  arrived  from  Canton  in  this  country  on  the 
1st  of  June  of  that  year,  and  soon  after  made  an  engagement 
to  be  married  with  Annis,  the  daughter  of  Richard  Stockton, 
Esq.,  submitted  a  statement  of  hia  aflhirs  to  Mr  Stocktcm,  with 
a  view  to  the  marriage  settlement  before  stated^  which  was 
execJUted  the  same  day. 

Statement  by  Jdm  R.  Thompson,  made  previous  to  settle- 
ment: 

**  1  have  no  personal  debts  except  to  a  small  amount,  in  com- 
mon course  of  business  and  living.  I  am  surety  for  my  father 
in  a  respondentia  bond  to  Messrs  Schott  and  Lippincott,  iiia 
penal  sum  of  two  himdred  thousand  dollars.  If  the  goods 
which  are  pledged  sell  reasonably  well,  there  can  be  no  loss ; 
for  the  freight  on  these  goods,  the  conunissions  in  China,  and 
the  premium  on  dollars  on  the  outward  investment,  all  tend  to 
enhance  the  security ;  and  such  is  the  opinion  of  Mr  Schott 
exjMressed  to  me  in  a  conversation  on  thid  subject ;  there  can, 
therefore,  be  no  demand  on  me. 

**  Upon  no  fair  (Mrinciple  of  calculation  could  the  loss,  if  it 
should  happen,  be  more  than  twenty  thousand  dollars,  and  I 
consider  myseltf  worth  that  amount,  if  not  more,  in  addition  to 
the  sum  proposed  to  be  settled. 

**  JoHiv  R.  Thompson. 

«<Decem&er  19, 18S5.» 

Indorsed  by  Richard  Stockton,  <<  Statement  made  to  the 
trustee  by  J.  R.  Thompson  as  the  basis  of  the  settlement,  and 
upon  wUoh  it  was  made. 

''R.S.'* 

The  marriage  took  place  the  tSth  December  18S6.    But 
during  the  life  of  Richard  Stocktm,  the  settlement  was  never 
acknowledged  or  registered,  nor  has  the  forty  thousand  dollars 
Vol.  VIL—J  U 
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ID  productive  stock,  ever  been  provided,  as  the  settlttaoent  sti- 
pulated, by  the  defendant,  who  pleads  inability  to  do  so^  from 
insoLvency.  After  Mr  Stockton's  death,  and  shortly  before 
judgment  confessed  by  the  defendant,  for  the  balance  remaining 
due  to  the  plaintifis,  the  defendant  delivered  to  Robert  Stock- 
ton, the  eldest  son  of  Richard  Stockton,  deceased,  two  pro- 
missory notes,  together,  for  nine  thousand  five  hundred  dcUars, 
one  of  which,  for  four  thousand  five  hundred  dollars,  is  of 
doubtful  worth. 

Of  the  sixty  thousand  dollars  and  upwards,  due  by  the  de- 
fendant to  the  plaintiffi^  a  principal  sum  of  about  twelve  thou- 
saQd  dollars  remaining  due.  Suits  were  brought  for  the  same 
against  him  in  Pennsylvania,  where  he  resided,  and  in  New 
Jersey,  where  he  settled  at  the  time  of  his  marriage,  in  both  of 
which  suits  judgments  were  confessed  for  the  sum  claimed. 

On  the  Sd  of  June  18S0,  the  following  agreements  relative 
to  the  case  were  entered  into  by  the  counsel  for  the  plaintiflSs 
and  for  the  defendant. 

Whereas  the  above  named  plaintiffl  did  recover,  on  the  S6th 
day  of  November  1827,  against  the  said  John  R.  Thompwn, 
the  sum  of  twenty  thousand  nine  hundred  and  twenty-nine 
dollars  and  seven  cents  damages,  besides  costs  of  suit ;  and 
whereas  the  said  plaintifis  allege  that  the  said  John  R.  Thomp- 
son has  the  means  of  satisfying  said  judgment  and  costs,  and 
the  said  John  R.  Thompson  denies  his  ability  to  pay  the  same, 
and  requires  that  the  proof  thereof  may  be  tried  by  a  jury,  and 
an  issue  for  the  trial  thereof  has  been  agreed  upon  between  the 
parties,  in  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania,  to  April  sessions  1830;  it  is  hereby 
ordered  and  agreed,  that  the  action  as  above  stated  be  entered, 
and  that  the  said  John  R.  Thompson  cause  an  appearance  to 
be  entered  for  him  to  the  same,  and  that  said  plaintiffi  declare 
of  the  said  term  of  a  discourse  had  and  inoved  between  the 
said  plainti£E9  and  the  said  defendant,  of  and  concerning  whe- 
ther the  said  defendant  has  the  means,  by  the  property  in  hia 
marriage  settlement  or  otherwise,  of  satisfying  the  judgment 
aforesaid;  and  that  the  said  defendant,  in  jonsideration  of  a 
mutual  promise  on  the  part  of  the  said  plaintiffs  to  him  made^ 
did  pcemiise  to  pay  lo  the  said  ptaintifis  the  sum  of  twen^-five 
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thonaaml  doUare,  in  case  he,  the  said  defendant,  has*  the  means 
or  aixility  of  satisfying  the  judgment  afiiresaid,  so  that  this  said 
issue  may  be  tried  by  the  countiy.  And  it  is  further  ordered 
and  agreed,^  that  the  circumstances  of  the  said  mutual  pro- 
mises^ and  of  the  affirmations  and  assertions  laid  in  the  decla- 
ration shall  be  confessed,  so  that  th^  said  isbue  may  be  tried  on 
the  merits,  aiid  that  the  costs  of  the  suit  shall  follow  the  ver- 
dict ;  but  that  the  said  verdict  shall  give  no  title  to  either  party 
to  recover  from  the  other  the  sum  laid  in  the  declaration.  The 
merits  to  be  tried' without  regard  to  fcnrm,  and  either  party  to 
be  at  liberty,  under  the  direction  of  the  court,  to  modify  or 
change  the  pleadings. so  as  to  fiicilitate  such  trial  on  the 
merits.** 

<<  Whereas  a  feigned  issue  has  been,  agreed  upon  between 
the  parties  in  this  cases  for  the  purpose  of  ascertaining  by  law 
whedier  the  defendant,  John  R.  ThcHupson,  has  the  means,  by 
the  property  in  his  marriage  settlement,  or  otherwise,  of  satis- 
fying the  judgment  recovereid  against  him  in  this  court  to 
October  sessions  18S6,  No.  18;  now,  it  is  hereby  agreed  to  be 
the  uiiderstanding  of  the  parties  to  this  suit,  that  if  the  jdain- 
tijBlB  recover,  that  the  liabiUty  of  the  security  from  said  defend- 
ant shall,  be  to  the  extent  of  the  property  actually  settled  by 
said  defendant  on  his  then  intended  wife,  by  virtue  of  a  mar- 
riage settlement,  dated  the day  of  December  1826. 

**  And  if  judgment  shall  be  for  the  defendant,  that  the  said 
property  contained  in  said  settlement  shall  be  entirely  dis- 
chfu'ged,  and  the  security  euitered  as  above  stated  ejitirely  at 
an  end;  either  party  to  be  at  liberty  to  carry  the  case,  accord- 
ing to  established  regulations,  to  the  supreme  court  of  the 
United  States  for  determination." 

The  case  was  tried  at  the  April  term  of  the  circuit  court  in 
18S1,  under  these  agreements,  and  a  verdict  under  the  charge 
of  the  court,  was  rendered  for  the  defendant  'The  plaintiffi 
excepted  to  this  charge  and  prosecuted  this  writ  of  error.  The 
whole  of  the  charge  of  the^court  was  inserted  in  the  bill  of  ex- 
ceptions, and  brought  up  with  the  record. 

The  Acts  of  the  case  as  made  out  in  evidence,  according  to 
the  views  of  the  court,  are  stated  particulariy  in  the  charge  to 
thejurv. 
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The  charge  was  as  follows : 

^^  The  nominal  psuties  axe  the  plaintifls  and  the  defendant 
The  real  parties  are  the  plaintiffs  and  the  defendant's  wife. 

*^  The  nominal  question  is  whether  the  defendant  has  any 
property.  The  real  question  is  whether  the  property  he  owned 
in  December  1825,  passed  to  Richard  Stockton,  father  and 
trustee  of  Mrs  Thompson,  for  her  use,  or  whether  it  remained 
in  the  defendant  on  account  of  the  legal  inefficacy  of  the  mar- 
riage agreement  to  divest  him  of  it,  and  vest  it  according  to 
that  agreement.  If  it  was  operative  in  law,  the  house  furni- 
ture and  fund  in  hands  of  Robert  Stockton  belong  to  him  in 
trust  for  the  uses  o^  the  agreement. 

'*  If  not,  then  the  law  deems  J.  R.  Thompson  to  be  the  legal 
owner  in  trust  for  his  creditors,  of  whom  the  plaintiffii  seem  to 
be  the  only  ones. 

**  He  remains  the  owner,  not  because  the  agreement  is  not 
binding  on  him,  but  because,  under  the  circumstances  of  the 
case,  his  indebtedness  to  the  plainti£&  put  it  out  of  his  power 
to  so  divest  himse  f  of  it  as  to  prevent  his  creditors  from  con- 
sidering it  his  so  far  as  to  be  a  fund  for  the  payment  of  their 
debt,  and  this  is  the  only  question  we  have  to  settle.  From 
the  evidence,  the  plaintiffs'  debt  is  a  fair  and  vahd  one,  as  be- 
tween them  and  defendant ;  between  him  and  Mr  Fisher  it  is 
not  our  province  to  inquire ;  w  that  depends,  perhaps,  on  the  evi- 
dence of  authority  which  the  latter  can  produce ;  but  his 
evidence  is  sufficient  fqr  the  plaintiffs  to  show  a  debt  existing 
at  the  time  of  the  marriage  agreement.  The  judgments  con- 
fessed by  Thompson  are  evidence  not  only  against  him,  but  as 
they  may  affect  the  interest  of  his  wife  in  the  property  in  ques- 
tion, to  show  the  indebtedness  of  Thompson  at  the  time  of  the 
agreement  (Hinde  v.  Longworth,  11  Wheat  210.)  Taking 
the  judgment  in  connexion  with  the  testimony  of  Mr  Fisher, 
you  wOl  probably  think  the  plaintiffs'  case  so  fan  made  out  as 
to  estab  ish  the  existence  of  a  valid  legal  debt  due  plaintiffs  by 
defendant  at  the  time  of  the  marriage  settlement,  and  no  evi- 
dence being  given  to  impeach  the  claim,  we  think,  in  point  of 
law,  it  is  so^  unless  you  feel  at  liberty  to  discredit  Mr  Fisher ; 
though  Mrs  Thompson  is  no  party  to  the  judgment,  it  is  evi- 
dence to  affect  her  claim. 
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*^Thi8  btings  us  to  the  main  question  of  the  validity  of  the 
marriage  settlement,  on  which  the  eause  must  turn. 

<*  It  is  good  between  the  parties,  and  good  as  to  all  the  world, 
unless  it  is  liable  to  impeachment  for  fraud ;  which  is  of  two 
kincis,  fraud  in  feet,  and  fraud  in  law. 

<<Theiu^t  is  an  intention  or  design  to  defraud,  delay,  injure 
or  [vevent  creditors  from  receiving  their  just  debts,  by  a  sale, 
deed,  settlement  or  agreement,  by  which  the  property  of  a 
debtor  is  withdrawn,  or  attempted  to  be  withdrawn,  from  their 
reach.  The  English  statute  of  13  Eliz.  declares  all  such  acts 
null  and  void  as  to  creditors;  this  statute  is  in  force  here,  and 
you  will  consider  it  as  having  the  same  efiect  in  this  cause  as 
a  law  of  New  Jersey ;  the  common  law  makes  the  same  de- 
claration, and  if  the  evidence  brings  this  case  within  it,  your 
verdict  must  be  for  the  plaintiff.  Proof  of  fraud  may  be  made 
out  by  direct  evidence,  or  may  be  inferred  from  such  circum- 
stances as  will  justify  that  inference ;  but  a  jury  ought  never 
to  presume  it  without  either ;  you  ought  to  be  sadsfi^  that 
the  &cts  before  you  indicate  and  reasonably  prove  the  existence 
of  that  dishonest  fraudulent  intention,  which  brings  the  case 
within  the  true  spirit  and  meaning  of  the  law.  A  mere  doubt 
or  suspicion  of  the  fairness  of  the  transaction  ought  not  to  be 
sufficient  to  lead  to  the  finding  of  any  act  to  be  fraudulent, 
unless  the  conduct  and  situation  of  the  parties,  and  the  effects 
intendeid  tp  be  produced  by  the  act,  appear  inconsistent  with 
their  integrity,  and  admit  of  no  reasonable  interpretation  but 
meditated  fraud,  to  be  effected  by  the  agreement,  sale  or  deed; 
on  this  subject  the  law  does  not  remain  to  be  settled  by  this 
court;  it  is  laid  down  by  Judge  Washington,  and  adopted  by 
the  supreme  court  in  the  case  of  €onard  v.  Nichdls,  4  Peters, 
S95,  296,  297,  and  must  be  considered  as  binding  <m  court  and 
jury  in  deciding  on  this  part  of  the  case. 

**  To  taint  a  transaction  with  fraud,  both  parties  must  concur 
in  the  illegal  design ;  it  is  not  enough  to  prove  fraud  in  the 
debtor ;  he  may  lawfully  sell  his  property  with  the  direct  in- 
tention of  defi'auding  his  creditoiis,  or  prefer  one  creditor  to 
another ;  but  unless  the,  purchaser  or  preferred  crediUn-  receives 
the  property  with  the  same  fraudulent  design,  the  contract  is 
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valid  against  other  creditors  o»  purchasers  who  may  be  injured 
by  the  transaction.  The  declarations  or  admissions  of  the 
debtor,  as  to  the  object  intended  to  be  effected,  are  evidence  to 
contradict  his  answer  to  a  bill  in  chancery,  brought  to  annul 
the  act  alleged  to  be  fraudulent,  but  not  to  defeat  the  title  of 
the  grantee  or  person  claiming  under  it,  or  to  have  a  bearing 
on  the  whole  case.  S  Peteis,  119,  120;  Yenable  et  aL  v. 
Bank  of  the  United  States,  i  Halst  17S,  174»  S.  P.  Before 
you  can  pronounce  this  marriage  agreement  void  and  inopera- 
tive, on  the  ground  of  actual  fraud,  you  must  be  satisfied  not 
only  that  the  defendant  made  it  with  design 'to  defraud  his 
creditors,  but  also  that  Mrs  Thompson,  and  her  father  and 
trustee,  Mr  Richard  Stockton,  participated  and  c<mcurred  in 
the  fraud  intended ;  if  they  were  innocent  of  the  combination, 
it  would  be  harsh  and  cruel  in  the  extreme  to  visit  on  her  the 
serious  consequences  of  her  intended  husband's  act%  and  as 
inconsistent  with  law  injustice. 

**  The  facts  of  the  case  are  neither  complicated  or  contradic- 
tory ;  affording  evidence  much  more  clear  and  satisfiictory  than 
usually  appears  in  such  cases ;  it  appears  that  John  R.  Thomp- 
son^ after  residing  some  time  in  Canton,  left  it  in  March  1825, 
and  returned  to  this  piece  in  June  following ;  that  he  paid  his 
addresses  to  Miss  Stockton  during  the  summer,  contracted  an 
engagement  of  marriage  with  her,  and  contemplated  making 
a  setUement  upon  her  as  early  as  September.  That  the  mar- 
riage articles  were  executed  on  the  19  th  December,  and  the 
marriage  solemnized  a  few  days  afterwards,  or  perhaps  sooner; 
he  built  a  house  on  the  lot  mentioned  in  the  agreement  at  an 
expense  of  thirteen  thousand  dollars,  furnished  it  at  the  ex- 
pense of  five  thousand  dollars,  but  invested  no  part  of  the  forty 
thousand  dollars  during  the  lifetime  of  Mr  Stockton.  In  Sep- 
tember 1829,  he  put  into  the  hands  of  Captain  Robert  Stock- 
ton, who  succeeded  his  father. in  the  trust,  securities  to  the 
amount  of  nine  thousand  five  hundred  dollars,  on  account  of 
the  sum  to  be  invested  pursuant  to  the  settlement.  From  the 
evidence  of  Mr  Fisher  and  Mr  Mackie,  it  appears  that  Mr 
Thompson  was  worth,  say  in  December  1825,  about  eighty  or 
ninety  thousand  ddlars  in  money  and  personal  property,  and 
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owed  seventy  thousand  five  hundred  dollars,  of  which  seven 
thousand  five  hundred  dollars  were  on  his  own  account  due  in 
Canton,  and  paid  l^  Mr  Fisher.  The  residue  was  the  sixty- 
three  thousand  dollars  borrowed  by  Mr  Fisher  on  the  S2d  No- 
vember and  the  2d  December  1825,  from  the  plaintifis  on  the 
credit  and  on  the  alleged  authority  of  Mr  Thompeon,  but  en- 
tirely for  the  use  of  his  father,  Edward  Thompson,- in  order  to 
complete  the  cargoes  of  his  ships  then  at  Canton  short  of  funds. 
We  have  no  evidence  of  any  other  debts  which  would  materi- 
ally diminish  the  sum  which  he  was  estimated  to  be  W(»rtb« 
This  large  debt  was  contracted,  ndt  by  any  specific,  but  general 
directions  or  orders.;  it  was  unknown  to  him  till  the  spring  of 
1826  that  such  a  debt  existed,  and  therefore  could  not  have 
been  in  his  contemplation  when  the  marriage  articles  were 
executed ;  they  could  not  have  been  entered  into  for  the  pur- 
pose of  defrauding  the  plaintifis,  and  he  appears  to  have^  had  no 
other  creditors  imless  those  who  were  paid  by  Mr  Fisher,  in 
Canton,  out  of  Thompson's  funds  in  his  hands.  The  security 
given  to  the  plaintifis  exceeded  the  amount  of  the  respondentia 
bond  twenty-three  thousand  three  hundred  dollars,  which  may 
fairly  be.  presumed  to  have  been  invested  in  the  invoices 
pledged  to  the  plaintifis  out  of  his  own  funds,  as  there  is  no 
evidence  that  this  sqiil  was  raised  by  loan  oa  the  goods  pur-: 
chased  on  credit.  This  added  to  the  other  debts,  iunounting 
to  seven  thousand  five  hundred  and  forty-eight  dollars,  makes 
thirty  thousand^ seven  hundred  and^  forty-eight  dollars,  which 
would  deem  to  ^  have  been  raised  without  contracting  a  de^L 
Defendant  pledged  twenty-three  thousand  three  hundred  dd- 
lars  of  thls'to  ^cure  jihe  pl^ntiffs  for  a  loan  made  for  the  use 
of  Edward  Thompson^,  and  made,  Thompson  personally  liable 
in  the  boiid.  If  the  contracting  a*  debt  in  this  manner,  by 
which  ihelte  could  be  no  profit  but  commission,  and  might  be 
attended  with  heavy  loss,  was  intentional  fraud,  then  you  will 
judge  whom  it  could  have  been  intended  to  defraud,  Magniac 
or  Thompson ;  if  there  was  any  part  of  the  debt  lost,  it  must 
fall  on  the  latter;  the  former  could  not  suffer  urdeas  the  pro- 
ceeds of  the  two  invoices  produced  less  than  sixty-ihree  thou- 
sand dollars,  and  Thompscm  became  insolvent;  if,  undei[  such 
circumstances,  you  find  that  there  was  meditated  firaud,  it  will 
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be  haird  to  discover  a  motive  which  could  operate  on  the  mind 
of  the  defendant  to  his  own  benefit,  or  injury  of  the  plaintiflk 

**  This  debt  not  being  contracted  personally  by  Mr  Thompson 
or  his  special  di)rection%  it  would  be  difficult  to  infer  any  fraud 
in  him  in  borrowing  the  money,  and  still  more  so  in  his  agent, 
Mr  Fisher;  it  cannot  well  be  doubted  that  it  was  the  intention 
of  the  one,  in  conferring  the  authority,  and  of  the  other,  in 
executing  it,  to  comply  with  every  stipulation  for  repayment, 
or  that  in  entering  into  this  agreement  of  marriage,  all  parties 
were  ignorant  of  the  existence  of  the  debt.  The  mortgages  of 
the  invoices  of  eighty-six  thpuscmd  dollars  for  secmity,  is  most 
powerful  evidence  to  negative  fraud  of  any  kind;  these  are  the 
most  material,  and  probably  all  the  facts  qf  the  case,  necessaiy 
for  your  consideration  of  the  question  of  fraud  in  fact;  you  vnll 
apply  the  law  as  read  and  stated  to  you  to  the  evidence,  and 
decide  according  to  your  convictions  of  the  justice  of  the  case. 
As  a  question  of  fact,  it  is  for  your  exclunve  decision;  the 
court,  however,  think  proper  to  say,  that  in  their  opinion,  an 
inference  of  intentional  fraud  would  be  a  very  severe  comment 
on  the  conduct  of  the  parties. 

**  If,  however,  you  should  be  of  opinion  that  there  was  such 
fraud  attending  this  transaction  as  brin|fs  it  vnthin  the  legal 
principles  laid  down  for  your  guide,  you  will  find  accordingly 
a  verdict  for  the  plaintiffs. 

**  Another  part  of  the  issue  which  you  are  to  decide  is,  whether 
the  defendant  has  concealed,  and  has  in  his  possession,  dis- 
posal or  command,  any  part  of  the  property  he  owned  in  1825, 
amounting  to  eighty  or  ninety  thousand  dollars,  which  has 
been  accounted  for  as  by  statement  of  Mr  Fisher  and  Mackie, 
leaving  the  sum  of  twenty-five  or  twenty-six  thousand  dollars, 
which  has  been  shown  to  be  invested  in  the  house  furniture 
and  securities  in  the  hands  of  captain  Btockton;.  connecting 
this  with  the  evidence  of  Mr  Norris,  you  will  be  able  to  decide 
whether  defendant  has  -any  means  of  paying  the  plaintiffi^ 
debt,  of  which  he  has  not  given  an  account,  or  which  remain 
in  his  hands. 

^4h  tracing  through  the  evidence  the  conduct  of  the  defendant 
towards  the  plaintifis  in  relation  to  this  debt,  you  will  discrimi- 
nate between  the  deliberate  design  to  defiaud  bv  secreting  pro- 
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ferty  ibr  hm  own  use,  and  lossea  inciirred  by  casualties  and 
want  of  pradence  or  discretion;  on  t)i]s  part  of  the'issue  you 
are  to  inquire  only  as  to  the  property  whicii  he  actually  has  in 
his  possession  or  control,  not  into  what  kt  ought  to  have  had, 
or  what  he  has  disposed  of  for  any  other  use  than  his  own; 
and  will  not  tatte  into  consideration  what  has  been  expended 
or  applied  towards  the  marriage  contract,  that  being  the  sub* 
ject  of  the  first  inquiry,  which  is  altogether'distinct  from  this. 
**  The  next  and  most  impcMrtant  question  is,  whether  the  mar* 
riage  contract  is  fraudulent  in  law,  and  for  that  reason  void  as 
Against  the  plaintiffi;  that  is,  although  the  intention  of  the 
parties  was  fiur  and  honest,  and  the  act  done  without  any  de- 
dgn  to  defraud,  the  policy  of  the  law  forbids  its  execution,  and 
takes  from  it  all  legal  eflkacy  as  to  the  creditors  of  John  R. 
Thompson.    The  deeds,  gifts,  grants  or  other  contracts,  which 
the  law  avoids^  are  those  made  with  intent  to  defraud,  hinder, 
delay  or  injure  creditors;  and  in  order  to  avoid  them,  both  the 
partjr  giving,  and  the  party  receiving,  must  be  participating  in 
the  fraud.    On  this  sidbject,  the  law  is  written  and  cannot  be 
inisundeistood.    The  sixth  s^tion  of  statute  Eliz.  ch.  IS,  pro- 
vides that  the  act  sluUl  not  extend  to  any  interest  in  lands  or 
goods  and  /chattels  made  on  good  consideration,  bona  fide  law- 
fully conveyed  or  assured  to  any  person' not  having,  at  the  time 
of  such  conveyance  or  assurance  to  them  made,  any  Biannei 
of  notice  or  knowledge  of  such  fraud,  covin  or  collusion. 

^  The  words  of  the  law  require  that  both  parties  must  ooncu) 
ip  the  fraud,  in  order  to  bring  the  case  within  its  providons, 
and  such  has  been  its  settled  judicial  exposition  for  two  hun- 
dred and  sixty  years. 

**  There  are  in  law  two  kinds  of  considerations;  good,  which 
is  natural  love  and  affection;  and  valuable,  which  is  money  or 
marriage.  The  word  good  is  used  in  this  law  as  applied  to  cases 
which  it  does  not  mean  to  embrace;  but  from  the  evident 
meaning  and  object  of  the  law,  to  protect  creditors  from  the 
disposition  by  debtors  of  their  property  with  intent  to  defraud 
them,  and  from  dispositions  which  might  produce  that  effect 
1^  conveying  it  to  their  wives,  children,  relations  or  friends; 
sSl  courts,  both  of  law  and  equity,  have  considered  the  word 
good  as  meaning  valuable  consideration. 
Vol.  VIL— S  V 
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**  Tou  will  perceive  that  the  law,  as  thus  ezpounded,  eok^ 
bracep  three  Idnds  of  conveyances : 

^  I.  Those  made  with  the  intention  in  both  parties  to  defra»d 
crediteis;  these  are  void,  whether  made  with  or  without  con^ 
•sideration,  good  or  valuable,  not  only  on  account  of  the  covin 
or  collusion,  but  as  exempted  fromi  the  saving  of  the  sixth  sec- 
tion, not  being  bona  fide. 

**  9.  Voluntary,  made  for  good  consideration,  but  tending  to 
defraud  creditors;  if  they  are  permitted  to  have  a  legal  opera* 
lion  to  vest  the  property  conveyed,  the  policy  of  the  law  makes 
them  void  for  legal  fraud — though  there  is  no  fraud  in  fact,  the 
fraud  in  law.  being  deemed  equivalent  to  it. 

**  3.  For  valuable  consideration,  in  good  faith,  without  notice 
by  the  person  receiving  the  conveyance  of  any  fraud,  covin  or 
collusion  by  the  grantor  to  defraud  his  creditors;  these  are 
excepted  from  the  operation  of  the  law  before  referred  to;  they 
are  good  and  valid  at  common  law  to  pass  the  property  con- 
veyed, and  purchasers  under  such  conveyances  are  entitled  to^ 
and  receive  the  protection  of  all  courts  of  justice.  Fr<»n  what 
luis  already  been  given  you  in  charge  on  the  subject  of  actual 
firau^  yoii  will  be  enabled  to  decide  whether  this  'case  comes 
within  the  first  class  of  case^,  of  intentional  fraud  in  both  par- 
ties to  the  marriage  contract;  if  you  are  not  satisfied  that  this 
contract  is  of  this  character,  then  it  cannot  fall  within  the 
second  class  of  voluntary  conveyances.  If  it  was  made  in 
c<Hitemplation  of  .marriage,  it  was  made  on  a  valuable  consi- 
deration, and  puts  the  intended  wife  on  the  footing  of  a  pur- 
chaser  for  money,  and  not  of  a  voluntary  grantee  or  donee  for 
the  mere  consideration  of  love  and  affection.  She  is  not  to  be 
considered  in  any  court  as  a  volunteer,  but  comes  into  court  at 
least  on  an  equality,  both  in  law  and  equity,  with  any  other 
parties  whose  claims  are  founded  in  inoney.  Vou  wiU  not 
fo'-get  the  difference  between  a  provision  >for  a  wife  and  chil- 
dren before  and  after  marriage;  when  there  is  no  portion  or 
ihoney  paid,  it  is  the  difference  between  a  purchaser  and  a 
volunteer,  for  the  former  the  consideration  is  as  valuable  as  the 
debt  due  a  creditor,  or  the  money  received  from  a  purchaser  in 
the  latter;  it  is,  from  its  nature,  merely  voluntary;  there  can 
be  no  other  than  -^  good  consideration  for  making  it;  there 
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tpstfl^  it  is  trae,  a  moral  obligation  to  provide  for  their  support 
and  comfort,  but  that  moral  obligation  must  yield  to  the  legal 
one,  which  every  man  must  observe  towards  those  who  have 
just  claims  on  hb  property.  In  dispositions  of  pr<^rty  which 
take  eflfect  in  the  disposer's  lifetime,  as  well  as  after  his  death, 
there  is  a  golden  rule  which  aipplies  to  all— «  man  mu£|t  be 
just  before  he  is  generous;  this  applies  to  all  cases  between 
vdunteers  or  those  claiming  merely  by  a  voluntary  disposition, 
made  by  deed  or  will  to  those  who  have  no  legal  claims  on  the 
person  who  makes  it  on  the  one  hand,  and  creditors  and  pur- 
chasers on  the  other.  But  where  conflictmg  claims  between 
creditor  and  creditor,  purchaser  and  purchaser,  or  purcu...'.^*. 
and  creditor,  arise  in  court,  they  are  settled  by  other  rules. 
The  first  inquiry  as  to  them  is,  whether  one  class  has  a  legal 
.right  to  the  debt  claimed,  or  the  other  to  the  thing  claimed  to 
be  purchased,  such  as  is  recognized  in  a  court  of  law;  the 
second  is,  whether  that  right  has  been  so  acquiied  as  to  be 
attended  with  such  circumstances  of  firaud,  accident,  mistake, 
trust,  inadequacy  of  price,  or  unfidmess,  as  will  annul  or  modify 
it  in  a  court  of  chancery,  according  tothe  establidied  principles 
of  courts  of  equity. 

«  Creditors  have,  as  between  them  and  the  debtor,  an  un- 
doubted right  to  so  much  of  his  estate  as  will  pay  their  debts; 
but  the  debtor  has  a  right,  equally  undoubted,  of  preferring 
one  creditor  to  another,  or  giving  all  his  property  to  one;  this 
is  neither  fraud  in  law  or  &ct  in  the  absence  of  Covin  or  collu- 
sion. A  debtor  may  sell  his  whole  estate,  turn  it  into  money, 
and  distribute  it  among  his  creditors  at  his  pleasure ;  tho^e  only 
who  have  liens  on  it,  can,  in  either  case,  have  any  resort  to  the 
property  in  the  hands  of  a  bona  fide  purchaser  or  creditor,  who 
has  fairly  received  it  in  payment  of  his  debts.  These  are 
known  principles  of  law,  long  settled  and  established  by  uni- 
versal consent  and  adoption  in  our  system  of  jurisprudence; 
they  form  rules  of  property  and  title  on  which  the  peace  of 
society  and  security  of  rights  essentia^y  depend;  they  cannot 
be  shaken  by  courts  or  juries  without  producing  endless  confu- 
sion, uncertainty,  and  want  of  confidence  in  the  administration 
of  the  laws  of  the  land. 

^We  will  then  apply  them  to  the  caseuiider  our  considera- 
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lion,  in  order  to  ascertain,  by  their  bearing  on  ita  merita 
whether  it  Gomes  within  the  third  ckw  of  cases,  which,  we 
have  seen,  are  excepted  fitom  the  provisions  of  the  statute, 

*' A.  contract  in  consideration  of  a  future  marriage,  is  of  that 
nature  which  creates  a  legal  and  equitable  oUigation  en  the 
parties  to  perf<Nrm  it,  in  good  iaith,  according  to  its  stipulatioiis ; 
the  consideration  is  good  a|id  valuaUe  in  contempbUion  of  the 
law,  as  if  it  was  made  on  the  loan  or  payment  of  money ;  if  the 
ccmtract  is  executed,  the  parties  become  purchasers;  if  it  n* 
mains  executory  till  after  the  marriage,  they  become  creditas 
on  its  consummation,  or  assume  pro  tanto  the  character  and 
acquire  the  rights  of  both,  if  executed  only  in  part  They  are 
entitled  to  the  protection  of  all  courts  in  the  enjoyment  of  what 
is  granted,  and  to  their  aid  in  enforcing  the  performance  of 
what  has  been  stipulated  to  be  done,  and  where  either  party 
can  rightfully  call  on  a  court  of  law  or  equity  to  compel  the 
other  to  perform  an  act  necessary  to  the  execution  of  the  con- 
tract, and  the  judgment  or  decree  of  the  court  would  be  given 
in  his  fikvour,  a  voluntary  performance  of  the  legal  or  equitable 
obligation  would  be  equally  valid.  The  considemtion  being 
valuable  if  the  contract,  whether  executed  or  executory,  Is 
made  in  good  fiuth  with  one  having  no  notice  or  knowledge  of 
any  fraud,  covin,  or  coUusion  to  defraud  creditors,  performance 
may  be  enfcnrced  or  voluntarily  made,  and  the  contract  carried 
into  execution  at  any  time,  either  in  the  whole  or  in  part,  as  is 
in  the  power  of  the  party;  and  whatever  is  so  done,  will  be  as 
valid  and  binding  between  the  parties  and  in  relation  to  third 
persons,  as  if  the  execution  had  been  completed  on  its  date. 
The  law  is  express  in  referring  to  the  time  of  the  conveyance 
and  assurance,  and  embraces  not  only  perfect  grants  or  gifts^ 
but  any  estate  or  Interest  in  lands,  goods  and  chattels,  made, 
conveyed  or  assured.  On  these  principles  it  is  the  opiqion  of 
the  court,  that  the  evidence  in  this  case  brings  the  marriage 
contract  within  the  mih  section  of  the  law,  excepting  it  from 
the  operation  of  the  first  section,  unless  you  shall  find  that  it 
was  made,  not  bona  fide,  or  with  notice  or  knowMge  of  a 
fraud  in  John  R.  Thompson  in  entering  into  it,  bmught  home 
to  his  intended  wife,  and  that  Thompson  actually  entered  into 
jt  with  sudi  firandvilent,  covinous  or  collusive  intention. 
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^  If  you  do  not  find  sodi  want  of  good  fiutli  or  ezisleiice  of 
notice,  then  Mr  Richard  Stockton  must  be  conadered  at  law 
as  a  purchaeer  for  valuable  consideratioii,  bona  fide,  and  with- 
out notice,  so  &r  as  the  contract  has  at  any  time  been  proved 
to  have  been  executed  hf  Thompson,  and  his  creditor,  so  fiur 
as  remains  to  be  executed,  and  Bfrs  Thompson  as  having  the 
same  character  in  equity,  and  captain  Stockton  as  invested 
with  ail  the  rights  and  standing,  in  all  reapects,  in  the  situation 
of  his  &ther. 

^  The  aspect  in  which  these  considerations  present  the  cfise, 
IS  a  contest  between  Mr  Stockton  and  Mrs  Thompson,  the  one 
the  legal,  and  the  other  the  equitable  purchaser  of  the  house, 
furniture  and  securities  from  John  R.  Thompson,  by  the  con- 
tract and  in  consideration  of  the  marriage,  and  the  lot  as  the 
marriage  portion,  and  the  plaintiffi^  his  side  creditor.  Thus 
they  stood  at  the  commencement  of  this  suit,  and  as  creditor 
at  the  time  of  the  contract  and  consummation  of  the  marriage, 
they  having  performed  their  stipulation,  had  a  p^ect  right  to 
call  on  Thompson,  both  at  law  and  equity,  to  perform  his.  If 
Mrs  Stockton  is  a  purchaser,  she  is  one  <k  the  most  ikvoured 
class;  the  consideration  she  has  given  is*  as  valuable  and  as 
much  to  be  valued  as  money;  it  is  not  necessary  to  consider  it 
as  more  so;  if  she  is  invested  witli  the  acknowledged  rights  of 
a  money  purchaser,  a  conveyance  of  real  or  personal  property 
made  to  her  before  marriage,  by  her  intended  husband,  of  real 
or  personal  estate,  would  be  as  valid  and  eflectual  although  he 
was  in  debt  as  if  he  was  not  If  he  had  the  legal  title  to  the 
thing  conveyed  and  power  to  sell,  the  interest  and  beneficial 
use  would  vest  in  her  and  her  trustee,  by  the  deed,  as  fully 
and  completely,  if  the  property  had  been  held  in  trust  for 
others,  as  if  Thompson  had  a  right  as  perfect  in  equity  as  at 
law,  provided  she  had  no  notice  of  the  trust.  This  is  a  uni- 
versal principle  never  questioned,  and  protects  all  bona  fide 
purchasers  for  valuable  consideration  without  notice,  before  the 
money  paid  or  the  condiUon  of  the  grant  performed. 

*^  The  application  ofithis  well  known  and  acknowledged  rule 
of  law  to  Mn  Thompson  does  not  make  her  a  prerogative  or  a 
privileged  purchaser ;  it  only  puts  her  on  the  footing  of  every 
other  purchaseiv  from  on^  who  has  the  legd  title,  subject  to 
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an  unknown  tnisty  for  the  uae  of  &  third  person.  This  case 
is  of  the  strongest  kind  against  the  cestui  que  trust,  if  the 
plaintiflls  can  be  so  Considered,  and  they  cannot  be  placed  in 
any  attitude  which  can  give  them  better  rights  than  in  that, 
fi>r  the  debt  was  contracted  with  them  but  a  few  days  before 
the  date  of  the  marriage  articles,  and  in  a  quarter  of  the  world 
so  distant  as  to  preclude  the  possibility  of  notice  to  other  par- 
ties. In  the  common  case  of  a  trustee,  convejring  the  legal 
estate  to  the  injury  of  cestui  que  trust,  the  trust  exists  at  the 
time  of  the  conveyance,  it  is  necessarily  known  to  the  trustee, 
and  notice  may  be  brought  home  to  the  purchaser  by  director 
circumstantial  evidence,  as  in  all  other  cases ;  but  in  this  it 
cotdd  be  done  by  no  possibility. 

**  When  the  law  is  so  well  settled,  as  in  the  case  of  a  con- 
veyance by  a  trustee  to  one  having  np  notice  of  the  trust,  it  can 
have  no  effect  to  urge  any  arguments  of  hardship  on  the  per^ 
son  injured ;  we  could  not  change  the  law  on  the  subject  if 
we  would,  and  should  violate  our  duty  not  to  so  declare  it.  It 
is  a  hardship  on  a  widow  or  an  orphan  who  has  been  defraud- 
ed by  her  tcust^e,  in  selling  what  is  not  his  owi^  but  theirs ; 
but  it  is  great,  if  not  a  greater  hardship  on  the  widow  or  or- 
phan to  be  deprived  of  property  which  they  have  purchased 
and  paid  for  by  money  earned  by  their  industry,  and  deprived 
of  that  on  the  faith  of  which  they  have  devoted  their  lives  to  a 
husband,  and  placed  at  his  disposal  their  iuture  happiness  and 
last  cent.  A  loss  must  fall  on  one  of  two  innocdnt  suflerers^ 
whose  claims  may  be  supposed  equal  in  justice  and  equity ;  in 
such  case  the  law  leaves  the  property  with  the  ot^e  who  has 
acquired  the  legal  title  by  fair  purchase  in  good  feuth  and  with- 
out notice ;  and  a  creditor  of  a  fraudulent  debtor,  who  sells  or 
settles  on  his  intended  wife  property  which  he  is  bound  both  in 
law  and  equity  to  apply  to  pay  his  debts,  can  on  no  principle 
Ke  more  ftivoured'in  any  court  than  the  person  whose  property 
is  unjustly  conveyed  by  a  trustee  to  pay  his  own  debts^  to  rob 
one  family  in  order  to  save  another,  or  secure  a  prevision  for  an 
expected  one  of  his  own.  A  creditor  is  no  where  more  fiu 
voured  than  the  infant,  the  ward,  the  widow  or  orphan,  whose 
property  is  in  the  haikb  of  trustees^  without  lien  or  security, 
and  subiect  to  his  disposition  by  deed  or  bill  of  sale. 
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^The  creditor  of  A  deoeated  debtor  has  the  same  right  to  the 
payment  of  his  debt  out  of  his  property  asti  living  one ;  yet  a 
sale  of  the  personal  property  of  a  deceased,  by  an  executor, 
administrator  or  troiatee,  to  pay  his  own  debt,  is  good  against 
creditors,  the  widow  and  next  of  kin,  if  made  without  notice 
or  coUusion,  and  no  court  of  chancery  will  annul  it  ;•  yet  it  is 
as  much  a  breach  of  fidth,  as  deep  a  violation  of  moral  honesty* 
as  to  settle  the  same  property  on  an  intended  wife,  to  whom 
he  was  under  as  high  and  imposing  obligations  to  perform  his 
contract  of  marriage,  by  paying  the  promised  consideratioii  cm 
which  it  was  solemnized,  as  to  discharge  a  bond  given  finr 
money  lent  or  property  purchased. 

^  These  are  general  principles  and  rules  of  law  which,  we 
feel  confident,  are  the  pre-existing  law  of  this  case,  and,  as 
^h,  lay  them  down  to  you  as  the  legal  rule  for  your  verdict; 
we  shoiQd  fiia&e,  instead  of  expoun^g  the  law,  act  as  legisla* 
tots  of  new  FuleB,«and  not  as  judges,  expositors  and  adminia* 
trators  of  old  and  well  established  ones,  in  declaring  that  Bfrs 
Thompson  is,  in  this  case,  to  be  viewed  in  a  less  fiivoured 
light  than  a  purchaser  in  ccmsideration  of  money  or  property* 

**  The.  consideration  of  the  c<mtmct  on  which  this  cause  de- 
pends, is  both  marriage  and  property ;  the  value  of  the  one 
cannot  be,  and  the  other  has  not  been  ascertained  in  dollars, 
but  W9  think  the  justice  of  this  case  can  be  attained  without 
doing  either ;  considered  as  a  purchase,  inade  in  good  faith, 
and  the  purchase  money  paid  without  notice  of  any  fthud  by 
the  interuled  husband,  we  know  of  no  principle  by  which  it 
can  be  declared  void  in  a  court  of  law ;  we  Imow  of  no  case 
in  which  a  conveyance  of  real  or  personal  property  so  made, 
has  ever  been,  or,  agreeably  to  legal  principles,  could  be  an- 
nulled and  set  aside  on  toy  reason  founded  on  mere  inade- 
qdacy  of  consideration.  All  that  is  required  to  render -a  con- 
veyance valid  at  law  in  that  respect  is,  that  there  be  some 
consideratibn,  the  .amount  is  not  material^  and  carmot  be  in- 
quired into  either  as  respects  die  grantor,  his  crediuvs,  or  sub- 
secpieiit  purchasers  o£  the  samie  property,  in  the  absence  of 
actual  and  legal  fraud  in  the  grantor,  or  notice  of  it  to  the 
gmntee.  The  only  resort  of  the  parties  who  complain  of  any 
equitaUe  ftaud,  cr  other  circumstancea/which  would  invali* 
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date  it  in  equity,  ii  to  those  ecNirts.  tliey  only  ean  decide  1900 
the  inadequa4sy  of  a  pecutiiary  fond,  or  the  eqoali^  of  mar* 
riage  to  agiven  ram  of  money,  or  Taloe  in  property,  mider  the 
circumstancee  of  the  case*     Cases  may  exist  in  wUch  a  cooit 
of  chancery  would  compare  and  estimate  them,  for  the  idiof 
of  a  creditor,  a  purchaser,  or  perilmps  the  party,  ina  strong  and 
dear  case  of  injustice ;  when  such  a  case  occurs  it  will  be 
time  to  give  an  qNnion  on  it ;  as  yet  we  know  of  no  instance 
in  which  a  court  of  chancery  have  set  ande  a  purchase  for  a 
valuable  consideration,  or  a  marriage  contract,  when  made 
bona  fide,  and  without  notice  of  fraud  or  defect  of  title ;  those 
claiming  under  them  have  ever  b^en  the  peculiar  fikvoorites  of 
such  courts,  and  their  rights  can  never  be  disturbed,  unless  in 
some  extreme  case  of  such  a  nature  as  to  call  for  the  applica* 
tion  of  old  rules  and  principles  to  a  new  state  of  fiicts^  which 
have  never  yet  been  presented  to  a  chancellor.    Truth  is  not 
to  be  elicited  by  forc^  comparisons  and  extravagant  supposi- 
tions, or  extracted  from  extreme  cases  of  rare  and  barely  poss- 
iUe  occurrence ;  the  rules  of  law  have  been  settled  to  meet 
the  common  and  ordinary  occurrences  of  life,  which  come 
withih  the  cognisance  of  courts  of  justice;  extreme  cases  may 
arise,  and  though  necessity  may  have  no  law,  yet  there  ara 
rules  for  all  exigences^  but  they  are  only  to  be  app  led  when 
they  arise ;  they  difler  much  frcm  those  which  ttguinie  and 
govern  the  ordinary  common  contracts  of  society.    The  court 
perceives  nothing  in  the  one  now  under  our  eTaminationj 
which  gives  it  any  unusual  features.    At  the  time  it  was  en^ 
tered  into^  if  you  view  the  evideoce  as  we  ido^  Mr  Thompson, 
so  far  as  he  could  judge,  was  aoundantly  able  to  make  the 
stipulated  provisions  for  his  intended  Wife,  without  doing  aigr 
injury  to  the  plaintiflSb  or  any  other  person ;  he  has  given  evi- 
dence of  losses  enough  to  account  for  his  inability  to  comply 
either  with  his  cohtract  with  his  Wife  or  plaintiffi^  but  they 
were  unforeseen  at  the  lime ;  they  happened  not  by  his^s- 
honesty  or  even  imprudence^    An  investment  was  made  by 
his  agent  without  his  knowledge ;  the  money  was  borrowed; 
the  purchase  and  shipment  made  by  Mr  Fisher,  in  good  foith, 
and  in  the  exercise  of  sound  discretion.    But  what  cost  eighty-- 
six  thousand  tluee  hundred  doUars  in  Gantoni  produced  less  or 
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Mt  mon  ttian  Ibrtjr  thomatid  doUan  in  Philad^lJ^ft ;  ii  b<^ 
been  n,  calamity  by  which  the  defendant  hiae  euffered  and  muec 
sitfler ;  hie  wife  must  lose  tfaiity  thousand  doilaiB  of  ber  settle* 
ment,  nr  tha  plaintiff  loee  twelve  tboueatid  donan  of  hie  debt ; 
even  admitting  their  equities  to  be  equals  she  has  a  legal  ad* 
vantage  which  no  court,  can  take  ftom  her,  unleM  her  condud 
ean  be  impeached  for  actual  or  legal  fraud ;  it  would  be  ae 
onjuet  ae  illegal  and  inequitable,  to  visit  alone  on  her  the  mi^ 
Ibrtanet  which  attended  her  husband's  aflSuft.    Considering 
Mis  Thompson  then  as  a  purchaser  under  the  marriage  aiti* 
des^  we  axe  decidedly  of  opinion,  that  there  is  no  legal  fraud 
attending  the  transaction  which  would  invalidate  it  in  a  eoort 
ef  law,  or  any  matter  given  in  evidence  which  would  impair 
iii  obligation  in  a  court  of  equity;  the  nature  of  the  issue 
seems  to  us  to  require  both  views  to  be  taker^    If  Mrs  Thomp* 
son  cannot  be  viewed'ae  the  purchaser  4rf  the  ptoperty  con* 
tracted  to  be  invested  for  her  use,  she  is  certainly  a  fidr  and 
honest  creditor  fimn  the  time  of  its  execution,  if  not  from  tha 
time  of  the  proposed  settlement  in  August,  after  the  engage- 
ment of  mairiage  was  made ;  if  she  was  a  creditor  on  the  iMi 
December,  Thompson  had  a  right  to  prefer  her  in  preftosnca 
to  any  other  creditor  to  the  extent  of  his  whde  property,  when- 
ever ha  codld  realise  or  reduce  it  into  poesessioD.    The  mere 
priority  of  the  plaintiff's  debt,  in  po^t  of  time,  gave  him  no 
Mch  legal  or  equitable  priority  of  payment  as  to  prevent  the 
mdrriage  agreement  f  em  having  a  legal  efBcaey  on  the  par- 
ties ;  though  Mr  Fisher  had  a  pievious  authority  to  contmct 
it,  it  could  not  cut  out  the  inchoate  rights  of  Mrs  Thompson, 
by  the  engagement  and  proposed  settlement  in  the  summer  of 
IStA,  which,  you  may  fatriy  infer  from  the  agreement,  was  in 
the  course  of  execution,  by  Thompson  having  begun  to  buiM 
a  hoube  on  the  lot  of  which  Mr  Stockton  was  to  stand  seised 
in  tiuft  before  the  date  of  the  articles ;  and  the  deposition  of 
Captain  Stockton  is,  that  it  was  built  in  18t6  and  18t6. 
These  circumstances  may  be  thrown  out  of  view  on  both  sides^ 
and  the  rights  of  the  respective  parties  be  tested  at  the  time  of 
the  cdnsuBunaticm  of  their  respective  contracts ;  that  of  the 
plaintifls   on   tSd  November  and  td  December,  and  Mrs 
Thompson's  on  the  19th  i  if  they  were  both  fair  crediton^  Mr 
V0L.VIL— tw 
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Thompson  had  a  dear  undoubted  right  to  prefer  either,  and 
pay  the  whole  debt  out  of  any  property  on  which  the  other  had 
no  lien;  and  we  are  of  opinion,  that  she  might  be  c^mddered 
as  a  ftir  creditor  to  the  amount  of  the  promised  settlement^ 
made  under  circumstances  which,  we  think,  wholly  insufficient 
to  justify  its  being  rescinded,  in  whole  or  in  part,  in  a  court  of 
law  or  chancery,  unless  it  was  attended  with  actual  fraud.  If 
it  had  comprehended  his  whole  estate,  and  the  certain  conse- 
quence of  being  carried  into  effect,  or  the  intention  of  the  par- 
ties had  been  to  exclude  the  plaintiff  from  the  payment  of  his 
debts  under  cover  of  the  agreement,  on  the  equity  side  of  the 
court  we  would  give  him  relief.  But  this  case,  seems  to  us  to 
have  no  such  character;  the  intervention  of  unexpected  losses 
alone,  and  neither  the  effect  of  the  agreement  or  the  intentioii 
of  the  parties  have  produced  the  existing  state  of  things,  which, 
if*  not  changed  by  ypur  verdict,  and  our  judgment,  will  leave 
the  parties  thus.  The  plaintiff's  debt  was  nominally  sixty- 
three  thousand  dollars ;  the  sum  actually  received  by  Mr  Fisher 
sixty-one  thow  and  and  two  dollars,  bearing  an  interest  of 
per  cent,  of  woich  he  has  received  all  now  due,  principal  and 
interest,  except  about  twelve  thousand  dollars;  that  of  Mrs 
Thompson,  estimating  the  house  and  furniture  at  eighteen 
thousand  dollars,  amounts  to  fifty-eig^t  thousand  dollars,  of 
which  there  is  yet  due  thirty-five  thousand  dollars,  if  MorrisPa 
debt  is  not  good,  or  thirty  thousand  five  hundred  dollars  if  it  ia 
good,  besides  interest  fixim  December  18B5.  Though  this,  in 
equality  of  loss,  might  and  would  ix>t.  betof  any  importance  to 
her  in  a  court  of  law,  it  would  be  a  powerful  circumstance  in 
a  court  of  equity,  to  which  the  plaintiff  would  apply  for  relief 
from,  alleged  hardshijp. ;  The  time  at  which  the  contract  waa 
made,  and  the  circii^aiiMancea  then  attending  it,  connected  with 
the  atuation  of  the  parties  at  that  time,  fiimish  the  proper  eri- 
terioa  by  which  to  ascertain  their  respective  rights;  if  4iieir 
have  changed  by  events  happening  since,  and  are  to  be  gov« 
enied  by  their  situation  at  the  commencement  of  the  suit,  it  la 
important  to  view  the  change  of  the  marriage  contract,  fau 
#ead  of  withdrawing  the  forty  thousand  doUars,to  be  invested 
for  the  use  of  Mrs  Thompson,  it  has  been  reduced  to  five  thon- 
suki  dcillais certain, or  nine  thousand  five  hundasd  doDarsi 
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tingent;  had  this  been  the  original  atipulation,  it  would  hardly 
have  been  deemed  anunreaBonaUe  or  diBprqportiqnate  conai- 
demti<m  tor  the  marriage;  of  the  sum  pnxniaed,  and  intereat, 
■he  will  in  no  event  receive  more  than  one  fifth,  and  ponibly 
onljone  tenth  from  the  wreck  of  Mr  Thompecm's  property, 
Vhfle  the  plaintiff  has  received  more  than,  the  half  of  what 
remained  due  him,  after  deducting  the  proceeds  of  the.  two  in^ 
yoices,  of  which  no  part  went  to  Thompson  or  his  wife,  but  the 
whole  was  applied  to  the  plaintiff  It  is  also  an  important 
matter,  ap  it  affects  the  cluu^acter  of  the  two  contracts  at  the 
time  they  were  made,  that  Thompson  gave  no  security,  and 
pledged  no  specific  fund  fbr  the  investment  of  forty  thousand 
ddlars,  but  as  security  for  Ae  repayment  of  an  actual  loan  of 
sixty-one  thousand  and  two  dollars,  the  plaintiff  received  as 
security  goods  of  wdich  the  prime  cost  was  eighty-eiz  thousand 
three  hundred  dollars.  - 

'  ^  TIUs  view  of  the  merits  of  this  cause  seems  to  the  court  to 
be'sufflbieat  tbr  the  decisioii  of,  the  points  directly  at  issue; 
otheis  haw^beto  madey  and'  ably  afgi!^ed  by  counsel  on  both 
■ides,  but  we  are  not  disposed  to  trouble  you  with  a  discussioa 
not  necessary  to  a  correct  decision  of  the  question  between  the 
parties.  The  cause  has  been  tedious^  and  its  examination  suf- 
ficiently laborious;  we  shall  not,  therefore,  investigate  the  dec- 
trine  of  voluntary  conveyances  or  contracts  of  marriage  made 
after  it  has  been  consummated,  they  not  partaking  of  the. 
character  of  purchases  in  consideration  of  money  or  manriage. 
In  the  first  class  of  cases,  the  existence  of  debts  due  by  the 
grantor  at  the  time' of  the  deed  or  contract,  has  a  very  import- 
ant^ if  not  decisive  bearing  on  their  validity,  as  to  creditors; 
the  law  is  not  clearly  settled,  so  as  to  their  eflect  on  subsequent 
purchasers.  But  it  has  never  been  decided  that  a  deed  con- 
veying to  a  bona  fide  purchaser,  or  an  intended  wife,  is  in  any 
manner  impaired  by  the  mere  existence  of  pre-existing  debt%. 
and  to  this  class  of  cases  alone  it  is  necessary  for  you  or-  the 
court  to  direct  their  attention. 

^  The  rules  which  we  have  expounded  to  you,  as  controlling 
this  cause,  are  such  as  aie  founded  on  principles  which  are 
assented  to  by  counsel  on  both  sides,  they  difiering  only  in 
their  application;  there  <ian,  indeed,  be  no  other  question,  if 
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Mn  ThomjMOD  is  to  be  eonadered  m  a  fiur  purchaier  wiUioul 
notice,  or  an  honest  creditor;  her  claims  can  onljp  be  affected 
by  fraxid  in  a  court  of  law,  or  such  a  case  of  equitable  jurisdic^^ 
tioaas  could  induce  a  court  to  annul  a  conveyance,  made  in 
connderation  of  money,  or  as  security  for  a  debt,  or  enjoin  the 
assertion  of  any  right  accruing  or  claimiitg  under  it.  The 
importance  of  the  prindple  invoked  in  this  controvenyt  made 
it  our  duty  to  examine  it  at  large,  and  as  the  s(un  in  dispute 
authorizes  either  party  to  take  the  cause  to  the  supreme  court 
for  revision,  we  have  given  an  opinion  explicitly,  so  thai  the 
law  may  be  fitirly  settled.  We  conclude,  then,  with  instructs 
ing  you  that  a  settlement  made  before  marriage,  makes  the 
intended  wife  a  purchaser;  if  agreed  to  be  made,  she  is  a  cre^- 
tor,  and  protected  in  the  enjoyment  of  the  thing  settled,  and 
entitled  to  the  means  of  enforcing  what  is  executory,  if  the 
transaction  was  bona  fide  and  without  notice  or  fraud.  Thr 
plaintiffs  have  made  an  objection  to  the  operation  of  this  deed 
for  the  want  of  evidence  of  delivery;  this  is  a  question  for  yov 
to  decide;  the  evidence  is  sufficient  to  prove  il,  if  you  believe 
the  witnesses;  the  building  and  furnishing  the  house  are  facts 
tending  very  strongly  to  prove  the  delivery  in  a  satisfactory 
manner;  the  law  on  this  subject  is  well  settled  by  the  supiemr 
court,  in  Carver  v.  Astor,  4  Peters^  2S«  S8^  82.  Tou  will  apply 
i^  to  this  case. 

^  It  has  been  said  that  the  contract  cl  settlement  has  been 
abandoned;  it  is  not  to  be  presumed,  and  we  think  the  fiicls 
given  in  evidence  do  not  amount  to  it;  every  act  contemplated 
to  be  done  by  either  party,  has  been  performed,  except  making 
up  the  investment;  the  omission  to  complete  it  is  not  in  itself 
sufficient  Iq  authorize  you  to  find  that  the  whole  contract  has 
been  rescinded;  so  far  as  it  has  been  executed,  it  is  not  open  to 
any  presumption  of  the  kind,  and  the  allegation  of  abandon- 
ment  seems  to  be  inconsistent  with  th^  charge  of  alleged 
fraudulent  intention  to  defraud  the  pUiutifls.  Tou  jnay  find, 
if  you  are  satisfied  with  the  flict,  that  the  payment  of  the  bal- 
ance of  the  forty  thousand  doUan  has  been  waived  by  cppsent 
of  the  parties^  but  this  can  have  no  eflbct  on  the  investment 
actuaUy  made.  The  non-deliveiy  of  the  securities  for  the  nine 
thousand  five  hundred  dollar^  till  near  the  time  when  judf- 
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meat  was  rendered  in  New  Jersey,  and  the  omission  to  record 
the  marriage  articles,  have  been  relied  on  in  aid  of  the  pre- 
suraption  of  abandonment;  bat  under  the  circumstances  of  the 
case,  we  do  not  think  they  conduce  to  prove  it,  (the  case  last 
referred  to  seems  to  settle  this  pwt,  4  Peters,  24»  98,  89)  and 
nothing  appears  from  which  an  inference  can  be  drawn  that 
Mrs  Thompson,  for  whose  benefit  this  contract  ^as  made,  has 
done  or  consented  to  any  act  which  could  impair  her  rights 
under  it;  the  omissions  of  her  trustee  to  enforce  the  payment 
of  the  money,  or  to  record  the  deed,  cannot  be  deemed  a  waiver 
by  her.  If  the  trustee  had  done  any  acts  inconsistent  with 
the  agreement,  it  could  not  affect  die  legal  validity  of  her 
rii^ts,  and  the  acts  of  a  parent  will  not  be  construed  to  be  so 
unless  clearly  intended    4  Peters,  93,  95. 

**  The  court  have  b^n  requested  to  charge  you,  that  in 
point  of  law,  the  covenant  on  the  part  of  Mr  Richard  Stockton 
to  stand  seised  to  use%  operated  as  an  immediate  conveyance 
to  his  daughter  before  marriage,  and  that  by  the  marriage^ 
Thompson  became  the  owner  of  the  furniture  in  his  own  right, 
and  had  the  exclusive  use  <tf  the  house  and  tot  unincumlmed 
with  the  trusts  of  the  agreement  By  the  covenant  contained 
in  that  agreement,  Mr  Stockton  was  not  to  stand  seised  to  the 
use  of  his  daughter  till  after  the^Aarriage;  if  it  is  the  under- 
standing  /ot  the  plaintiff's  counsel  that  there  is  any  evidence  of 
any  other  covenant  than  this,  we  are  unable  to  perceive  it. 
The  deposition  of  captain  Stockton  is  positive,  that  his  fiither 
did  not  convey,  but  covenanted  to  stand  seised  of  said  lot 
(prout  deed) ;  this  does  not  even  conduce  to  prove  there  was 
any  deed  independent  of  the  marriage  article^  and  evidently 
refers  to  it,  which  the  court  instruct  and  charge  you,  as  matter 
of  law,  does  not  operate  by  the  statute  of  uses,  27  Henry  8,  to 
pass  the  legal  estate  to  the  lot  or  any  other  property  referred 
to  in  the  agreement  to  Mrs  Thompson  or  the  defendant.  It 
remained  in  Richard  Stockton  during  his  lifetime,  devolved  by 
his  death  on  his  heir  at  law,  Captain  Stockton,  and  now  re- 
mains in  him  on  a  trust  executory;  it  never  was  and  is  not 
now  one  executed  by  that  statute.  It  is  unnecessary  to  explain 
to  you  the  reasons  of  this  opinion,  as  it  would  perplex  your 
consideration  of  the  case  with  a  dry  detail  of  abstruse  princi*- 
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ple8»  neither  amuring  or  imcniciing  to  anypMMD^  ezoepi 
those  whoee  profiMuoiial  or  jadidal  daty  may  lead  them  to  the 
intestigatioa;  as  a  riieer  quesdcm  of  law^you  wflljirobablyiiol 
be  dispoeed  to  investigate  it  for  younelyea. 

^  Tl^e  court  are  aleo  requested  to  charge  you  on  three  other 
points  of  law.  1,  That  the  expenditure  of  five  thousand  dol- 
lars in  furnishing  the  house  is  per  se  fraudulent  <m  creditois ; 
we  think  not:  furniture  is  part  of  the  marriage  contract,  to  be 
provided  by  Thompson  in  a  suitaUe  manner,  as  he  should 
think  fit.  He.  had  a  discretion  which  he  might  exerdse  in  a 
reasonable  manner,  accoiding  to  their  station  and  association? 
in  life,  proportioned  to  the  kind  of  bouse  and  extent  of  income , 
the  trustee  or  wife  could  not,  in  taw  or  equity,  compel  Thomp- 
son to  furnish  it  extravagantly  .or  at  useless  and  vranton  ex- 
pense, and  if  he  should  do  it  voluntarily,  it  would  not  be  .within 
the  true  spirit  and  meaning  of  the  marriage  articles,  and  might 
be  deemed  a  legal  fraud  on  creditors  as  to  the  excess.  But 
hefore  we  can  say  that  it  is  a  fraud  in  law  to  expend  five  thou- 
sand dollars  in  frunishing  a  house  costing  thirteen  thousand 
dollars,  and  the  tilflaUishment  to  be  supported  by  the  income 
of  an  investmenft  of  forty  thousand  dollars  in*  productive  fund% 
we  toMnt  1^ 'teKMed  that  it  is,  at  the  first  blush,  an  extrava- 
gant arid  uni;vHUrranted  expenditure  under  all  tbc' circumstances 
in  evidence,  and  to  an  extent  indicating  some  fraudulent  or 
other  motive  unconnected  with  the  fair  execution  of  the  con- 
tract, of  which  we  are  not  satisfied;  and  therijore  cannot 
charge  you  as  requested  by  the  plaintifi^s  counsel,  there  being 
no  clear  abuse  of  the  discretion  confided  by  the  contract  to  Mr 
Thompson.  A  less  expenditure  on  both  bouse  and  furniture 
would  have  been  more  prudent  and  discreet  in  the  situation  of 
the  parties  in  1826,  when  the  house  was  finished;  something 
could  have  been  saved  for  investment  if  less  expense  had  been 
incurred,  and  eight  or  ten  thousand  dollars  been  made  produc- 
tive. Had  this  been  done,  there  could  have  been  little  ground 
q(  complaint  by  a  creditor;  but  as  to  him  it  was  immaterial 
how  the  money  was  expended;  his  only  concern  was  in  the 
amount,  not  the  objects  of  the  expenditure,  so  that  they  were 
according  to  the  terms  of  the  agreement;  whether  a  given  sura 
was  applied  to  one  object  or  the  other,  or  fairiy  pit)portioned 
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amoog  theiD)  affoeted  only  the  partiefl»  not  cieditoiB.  &  We 
are  next  asked  to  cWge  you  that  the  delivery  of  the  notes  to 
captain  Stockton,  in  September  1929,  was  a  fraud;  if  it  was 
dime  in  order  to  comply,  in  part,  with  the  agreement,  it  was 
not  bo;  if  it  was  cdouraUe,  made  with  tlie  intenticm  of  cover- 
ing and  concealing  so  much,  under  pretence  of  the  marriage 
articles  for  Thompson's  use^  and  so  received  by  the  trustee,  it 
was  legally  fraudulent  as  to  ^reditorsr  but  if  delivered  with 
such  intention,;. and  jiot  so  accepted,  then  captain  Stockton 
might  not  only  fairly,  apply  it  to.  the  trust  frmd,  but  was  bound 
to  do  so.  Though  it  may  have  b^n  done  on  the  eve  of  the 
judgment  confessed  in  New  Jersey,  that  would  make  no  diflfer- 
ence,  it  being  to  carry  into  effect  the  agreement  of  December 
ISSff ;  had  it  been  to  makea  new  settlement  after  marriage,  if 
it  was  in  consideration  of  a  portion*  (mt  property,  it  would  not 
have  been  fraudulent  per-se;  and  the  time  which  intervenes 
between  the  making  provision  for  a  wife,  and  the  contracting 
the  debt  or  obtaining  a  judgment  against  the  husband,  J9  not 
a  matter  which  per  se  makes  it  a  fraud ;  it  may  or  may  not  be. 
suspicious,  and  connected  with  other  circumstances  as  evidence 
of  iu     4  Wheat  506,  507,  508. 

<^The  remaining  point  on  which,  the  charge  of  the  court  is 
requested,  is,  that  the  marriage  agreement,  is  void,  because  not 
recorded  within  the  time  required  by  the  law  of  New  Jeney 
for  recording  deeds.  The  covenant  to  stand  seised  to  the  uses 
declared  would  come  within  this  law,  if  the  uses  Were  executed 
by  the  statute  so  as  to  make  .it  an  actual  conveyance  or  deed 
passing  the  legal  estate,  but  being  executory,  it  is  only  a  cove- 
nant giving  an  equitable  estate  to  those  fin*  whom  the  trust 
was  created  and  continues,  and  not  a  deed.  But  considering 
it  as  a  deed,  the  want  of  recording  does  not  make  it  v<ttd  as 
between  the  parties,  though  it  would  become  void  as  to  the 
creditors  (perhaps)  and  purchasers  from  Richard  Stockton 
without  notice;  bat  the  omission  to  record  it  is  no  fraud  on 
plaintifl^  and  cannot  affect  him;  not  being  void  as  between 
the  parties,  it  giviis  to  John  R.  Thompson  no  other  estate  or 
interest  but  such  as  arises  from  the  trust;  he  cannot  be  entitled 
to  any  le^l  estate  or  interest  under  it  incompatible  with  the 
nature  and  terms  and  ol^ects  of  the  trust;'  our  instruetidi. 
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therefore,  is,  that  the  marriage  cootiact  is  not  Toid  for  want  of 
being  recorded  in  time. 

*'  The  principles  of  law  which  have  been  thus  expounded  to 
you  as  the  guides  to  your  verdict,  are  all  which  are  deemed  hiy 
the  court  or  counsel  to  be  applicable  to  the  merits  of  this  casS| 
or  necessary  to  be  understoodt  in  order  to  decide  it  correctly; 
they  ibrm  what,  in  our  judgment^  is  the  pre-ezlstiog  law  of  the 
case,  and  have  been  extracted  from  judicial  decisiotts  which 
aflfoid  to  dur  minds  conclusive  evidence  of  their  wisdcHU  and 
justice.  The  rules  laid  down  are  not  new  ones,  either  here  or 
in  that  country  which  is  the  source  of  our  jurisprudence,  and 
to  whose  judicial  tribunals  thrwisest  and  best  juidges  will  look 
without  any  fear  of  teeign  influence ;  to  some  with  veneration, 
and  to  all  with  respect,  as  the  texpositors  of  the  same  common 
Iltw  which  originated  there,  and,  adopted  in  this  country,  is  the 
source  of  national  pride  to  both,  as  a  system  equally  distin- 
guiriied  for  its  wisdom  and  pubYec  benefits.  It  has  not  been 
thought  necessary  to  cite  to  you  all  the  particuhur  cases  in 
which  judges  have  established  these  principles,  or  refer  you  to 
the  time  of  their  application,  as  the  nature  of  tbe.^ases  decided 
may  have  led  to  their  development;  this  is  more  proper  in 
courts  of  error,  or  in  deciding  in  others,  questions  referred  sdely 
to  the  court  The  course  pursued  saves  you  much  time,  and 
relieves  your  minds  Irom  much  perplexity;  it  does  not  produce 
any  injury  to  the  parties;  it  saves  you  from  a  comparison  be- 
tween the  character  of  the  courts  and  judges^  who  may  have 
given  judgments  or  oinnions,  settling  and  declaring  the  rules 
of  the  common  law  or  the  construction  of  statutes.  Whether 
we  have,  in  forming  our  judgment  as  to  the  law  of  this  case, 
drawn  from  the  old  and  pure  fountains  of  our  jfirisprudenee,  or 
the  muddy  rivulets  which  flow  from  ^them,  need  only  be  decided 
by  that  tribunal  to  whom  none  appeal  without  full  confidence 
that  it  will  in  justice  give  such  judgment  as  will  correct  all  the 
errors  of  inferior  courts.  Tou  will  not  be  willing  to  confidemore 
in  your  own  judgment  to  correct  any  mistakes  which  this  court 
may  have  committed  in  the  instructions  they  have  given  you, 
than  in  that  of  the  supreme  court,  to  whom  either  party!  may 
submit  this  cause.  Let  our  judgment  be  what  it  may  as  to 
the  law,  it  can  do  barm  to  no  one  without  their  sanction;  with 
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their  approbation  a  safe  rule  of  titles  and  property  will  be  estab- 
lished; your  judgment  might  not  lead  to  one  so  sound  or  per- 
manent Much  of  what  you  have  heard,  has  been  repeated 
from  the  adjudication  of  that  curt,  much  from-  those  of  Eng- 
land, their  judges  and  chancell  »rs,  whose  judgments,  decrees 
and  opinions  have  been  carefully  reviewed  and  approved  by 
the  pure  and  eminent  jurists  who  have  presided  in  our  own 
courts.  If,  in  following  the  path  which  they  have  pursued  in 
the  administration  of  justice,  this  court  looks  abroad  as  well  as 
at' home  for  light  and  knowledge  to  guide  our  course  of  legal 
investigation,  it  has  been  and  will  continue  to  be  done  without 
the  fear  of  being  misled  by  example,  or  the  self-reprOach  of. 
adopting  in  our  or  inculcating  in  your  minds,  principles  un* 
sound  in  law,  or  dangerous  in  their  moral  tendency." 

The  case  was  argued  by  Mr  C.rJ.  IngersoU  for  the  plaintifls 
in  errof,  and  by  Mr  Binney  for  the  defendant 

The  counsel  for  the  plaintiffs  made  the  following  assignment 
of  errors: 

The  chai:ge  of  the  court  instructed  the  jury  that  under  the 
circumstances  in  evidence,  the  law  is  against  the  plaintifls ; 
that  the  marriage  settlement  in  question  would  be  valid  unless 
all  the  parties  thereto  were  guilty  of  fraud ;  that  marriage  is  a 
sufficient  consideration  for  settlement ;  and  left  to  the  jury  no- 
thing to  find  by  their  verdict,  but  whether  the  defendant's  wife 
and  frither  were  equally  guilty  with  the  defendant  in  the 
alleged  contrivance  to  defeat  the  plaintiffs ;  arguing,  as  ,thp 
charge  does  throughout,  that  the  verdict  should  be  for  ^the 
defendant 

He  also  submitted  in  -argument  the  foUovHng  points  of  law. 

1.  The  settlement  covenants  that  the  grantor  should  furnish 
the  house  in  a  suitable  manner  as  he  should  judge  suitable 
and  proper.  As  he  proved  insolvent,  and  unable  to  comply 
with  the  other  terms  of  the  settlement,  it  was  contended  for 
the  plaintiffs  that  five  thousand  doUars  was  a  firaudulent  in- 
veirtment  in  furniture ;  on  which  the  jury  were  to  pass  their 
Vol.  VIL— 2  X 
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verdict.    The  court  rejected  this  view,  assumed  to  determine 
that^  the  warn  was  proper,  and  would  not  permit  the  jury  to 
pass  upon  it. 

2.  The  settlement  covenants  that  the  grantor  would-  in  the 
space  of  one  year  from  the  time  of  the  marriage  place  out  on 
good  security,  in  stock  or  otherwise,  the  sum  of  forty  thousand 
dollars,  and  hand  over  the  evidences  thereof  to  the  trustee. 
This  covenant  was  never  fulfilled.'  But  some  years  after- 
wards, when  the  trustee  was  dead,  on  the  eve  of  the  judgment 
confessed  by  the  grantor  in  New  Jersey,  He  passed  over  two 
promissory  notes  for  nine  thousand  five  hundred  dollars,,  to- 
gether, to  tlie  son  of  the  trustee,  in  performance  as  was  said 
of  the  settlement  in  part  This  was  contended  for  the  plaiA- 
iiSb  to  be  fiaudulent,  and  as  such  to  be  passed  upon  by  the 
jury.  The  court  overruled  this  position,  and  charged  that 
ynless  the  notes  were  both  deUvered  by  the  grantor  and 
accepted  by  Robert  Stockton^  with  fraudulent  intentions,  the 
transfer  is  good. 

S.  As  the  deed  of  settlement  was  not  registered  till  after-the 
plaintifis'  judgment  in  Jersey  against  the  defendant,  it  was 
insisted  for  the  plaintiff,  that  pursuant  to  the  express  provision 
of  the  statute  of  New  Jersey,  in  that  case,  the  prior  judgment . 
prevails  over  the  subsequent  settlement.  The  statute  of  use^ 
$7  Eliz.  ch.  10,  annexes  the  possession  to  the  use ;  the  lot  and 
house  held  by  Richard  Stockton,^  in  trust  for  his  daughter, 
became  her  property,  which  the  husband  reduced  into  his  pos- 
session ;  and  the  plaintiiis'  judgment  binds  it,  notwithstanding 
the  subsequent  marriage  settlement.  This  was  also  overruled 
by  the  court. 

Mr  (ngersoll  contended : 

Thf  {daintifis  are  prior  creditors.  There  was  no  contract 
for  a  marriage  settlement  until  a  month  after  the  defendant, 
through  his  agent,  contracted  the  debt  in  question  to  the  plain- 
tiffs. The  property  settled  is  enough  to  pay  the  debt ;  so  that 
the  marriage  settlement  is  the  only  hindrance,  and  the  question 
18  whether  it  is  an  insuperable  legal  impediment.  The  philo- 
sophy of  the  law  on  this  subject  is  simple  honesCy — to  give 
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every  one  his  own.  The  English  common  law,  which  is  our 
law,  differs  from  the  law  of  all  the  rest  of  the  civilized  world 
in  identifying  the' wife  with  the  husband.  A  married  woman 
can  own  nothing,  caxK  lose  nothing,  can  hardly  be  guilty  of  a 
misdemeanour  if  by  construction  of  law  it  may  be  imputed  to 
her  husband;  whereas  in  the  countries  of  the  pivil  law, 
marriage  is  like  a  commercial  partnership,  a  firm  in  which 
the  interests  of  husband  and  wife  are  the  same,  respect- 
ing the  joint  stock  or  property.  In  the  great  families  of 
England,  says  Lord  Mansfield,  it  has  been  found  convenient 
to  establish  marriage  settlements,  which  luxury  and  chancery 
havb  entrenched  behind  the  principles  of  the  civil  law,  usurp- 
ing the  free  empire  of  the  common  law.  So  long  ago  as  the 
year  1570,  the  statute  13  Elizabeth  indicates  a  primitive  and 
proper  repugnance  to  such  a  contrivance,  and  endeavours  to 
reinstate  the  common  law,  impaired  by  marriage  settlements 
and  other  fraudulent  conveyances ;  for  wliich  it  enacts  not 
only  annihilation,  but  punishment.  In  defiance  howeyer  of 
this  resistance  of  the  common  law,  and  the  statute  law,  which 
is  but  declaratory  of  the  common  law,  the  English  chancellors, 
who  were  always  interested  parties,  have  built  up  a  system  of 
encroachment  and  exclusivencss  ill  suited  to  American  man- 
ners, fortunes  and  institutions.  The  dtate  of  New  Jersey  by 
an  act  of  assembly  re-enacted  the  statute  of  Elizabeth,  which 
itself  was  but  declaratory  of  the  common  law,  and  though 
American  judges  are  deplorably  prone  to  follow  blindly  in  the 
ruts  of  British  precedent,  yet  we  may  at  least  claim  it  as  the 
settled  law  of  this  court  that  we  are  to  be  governed  by  English 
law  before  the  American  revolution,  and  not  to  follow  them 
in  all  the  enormities  which  they  are  chargeable  with  since. 
Cathcart  v.  Robinson,  5  Peters,  264. 

.  The.  case  of  Campion  v.  Campion,  17yez..262,  may  be 
mentioned  as  one  of  those  strumpet  decisions  of  the  modem 
English  chancery  which  it  is  to  be  hoped  do  not  give  (he  law 
to  this  country. 

The  present  is  the  case  of  a  man  in  trade,  with  inmiense 
outstanding  debts  and  liabilities,  without  a  particle  of  real 
estate,  or  even  of  personal,  but  in  mere  speculation,  who  im* 
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mediately  after  the  marriage  declared  his  inability  to  settle  the 
property  promised  by  the  marriage  settlement,  who  has  not 
and  never  had  any  goods,  stocks,  credit,  property,  or  estate  of 
any  Jdnd,  nothing  to  pledge  even  if  he  wanted  to  borrow,  who 
pleads  utter  insolvency,  who  settled  on  his  marriage  the  very 
money  he  borrowed  of  the  plaintiffs,  and  who  now  lives  upon 
it  in  their  despite.  Within  a  month  of  the  crash  of  his  fathei's 
immense  failure,  with  whom  he  was  connected  in  trade,  which 
was  an  aflSiir  of  such  importance  as  to  be  published  in  the 
English  newspapers,  the  defendant,  by  marriage  settlement, 
set  apart  and  now  withholds  all  he  could  ever  claim,  and  much 
more  than  he  ever  was  entitled  tOi 

The  question  is  whether  such  is  a  valid  marriage  settlement 
That  it  hinders  the  plaintiffs  who  are  prior  creditors  is  beyond 
all  question.  In  the  court  below  it  was  insisted  for  the  drfend- 
ant  that  by  antenuptial  settlement  the  wife  is  a  purchaser, 
holding  by  a  consideration  equivalent  if  not  superior  to  the 
most  valuable.  For  the  plaintiff^  conceding  this  .position,  it 
was  contended  nevertheless  that  there  must  be  a  fair  trans- 
action, as  weU  as  a  valuable  consideration,  that  fraud  will 
vitiate  any  contract  whatever,  that  even  acquittances,  bonds^ 
laws,  treaties,  may  be  annulled  by  fraud,  and  why  not  the 
contract  of  marriage  settlement?  The  charge  sanctioned  both 
these  positions ;  the  plaintiffs  without  reserve,  carrying  it  out 
in  argument  ad  libitum,  and  the  {daintifls'  position  with  a 
qualification  which  forms  the  first  exception,  to  wit,  that  to 
invalidate  a  marriage  settlement  the  wife  and  her  fiither  must 
t&mbkie  with  the  settlor  or  husband,  and  be  equally  guilty  with 
him  of  premeditated  fraud.  The  charge  is  explicit  that  there 
must  be  not  only  notice  or  knowledge,  or  even  participation, 
but  combination  and  premeditation  of  all  together  and  alike. 

This,  it  w  submitted,  is  not  the  law.  The  jury  were  misled 
in  being  so  instructed.  They  should  have  been  advised  that 
they  might  find  fraud  in  the  husband,  and  knowledge  of  or 
notice  to  the  wife  or  father ;  and  that  such  a  state  of  things 
would  vitiate  the  settlement  as  a  fraudulent  transaction.  The 
efaarge  considers,  first,  fraud  in  fact ;  secondly,  the  question  of 
pcoperty  under  the  special  agreement ;  and  thirdly,  fraud  in 
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laWf  or  constractive  fraud.  The  juiy  supposed,  and  had  rea- 
son to  suppose,  that  unless  they  found  the  wife  and  taJhet 
equally  guilty  with  the  husband,  they  must  affirm  the  mar* 
riage  settlement  as  a  fair  transaction.  It  even  goes  so  far  as 
to  say,  in  an  argument  much  elaborated  to  support  the  settle^ 
ment,  that  it  would  be  cruel  and  narsh  in  the  extreme,  and 
inconsistent  with  Uw  and  justice,  to  visit  the  wife  with  the 
husband's  fraud,  unless  she  concurred  in  the  intenticm  of  it, 
and  was  guilty  of  the  icomhination.  Now,  the  law,  as  ex- 
pressly enacted  by  the  statute  of  Elizabeth,  and  by  the  act  of 
New  Jersey,  the  common  law,  the  common  sense,  the  obvious 
morality  and  reason  of  the  case  are,  that  if  either  wife  or  &ther 
knew  or  might  have  known,  or  had  the  least  reason  to  suspect, 
the  husband's  fraud,  the  transaction  is  altogether  fraudulent 
and  void.  For  it  is  a  (question  to  be  determined  by  the  whole 
transaction,  not  a  part  of  it  The  argument  of  the  charge  to 
the  .jury  puts  it  to.  them  to  ascertain  how  much  band  there  was^ 
whereas  it  is  submitted  as  the  law,  the  reason  and  the  m<Mmlity 
of  the  contested  principle,  that  any  the  lea$t  partich  of  fraud  by 
either  party,  with  any  the  least  notice  to  the  other  party, 
vitiates  and  annihilates  the  whole  proceeding.  The  proviso 
or  exception  of  the  sixth  section.  (Atherly,  S12)  is  to  except 
those  settlements  which  are  made  on  good  consideration  and 
bona  fide  without  any  manner  of  notice  or  knowledge  of  the 
fraud :  and  so  are  the  authorities.  Cadogan  v.  Kennet,  Cowp. 
434 ;  Doe  v.  Rutledge,  Cowp.  710 ;  Blanchard  v.  f  ngersoll, 
4  DaL  305 ;  Geige^  v.  Welsh,  1  Rawle,  353 ;  1  Roper  on  Uus- 
band  and  Wife,  298 ;  Dewey  v.  Bajrnton,  6  East,  257 ;  Barrow 
V.  Barrow,  2  Dick.  506 ;  Sexton  v.  Wheaton,  4  Wheat.  507 ; 
same  case,  8  Wheat.  389 ;  Hinde  v.  Longworth,  10  Wheat 
213 ;  Johnston  v.  Harvey,  ^2  Penn.  Rep.  82 ;  Garland  v.  Rives, 
4  Rfi^d.  282 ;  the  two  last  cases  are  in  point 
.  In  all  these  cases  and  on  all  occasions  the  question  was  and 
must  be,  was  it  a  fair  traHMoetumf  not  how  much  fraud  was 
there  in  it  In  postnuptial  cases  the  law  infers  fraud.  In 
antenuptial  cases  it  is  the  question  to  be  tried.  It  is  a.  quas- 
tion  of  frict,  which  a  court  catmot  compel  a  jury  to  qualify. 
The  morality  which  pervades  all  law,  and  which  is  the  law 
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itself  prohibits  oB  fraud,  not  merely  a  eomhinaHan  of  fraud,  and 
it  considers  the  slightest  notice  as  the  fullest  participation* 
Edward  Thompson's  enormous  failure  shortly  before  the  settle- 
ment, involying  John  Thompson,  must  have  excited  suspicion 
and  inquiry;  and  the  fitct  is,  and  such  was  the  plaintifls'  argu^ 
ment  on  the  trial,  that  Mr  Stockton  repudiated  the  settlement^ 
satisAed  as  he  must  have  become  of  its  invalidity.  For  the 
polgftancy  of  the  misdirection  is  that  it  was  a  complete  surprise: . 
the  fact  of  combination  or  participation  between  husband  and 
fkther  never  having  been  suggested  or  intimated  by  the  plain- 
tifls*  counsel  to  the  jury.  On  the  (ontrary,  their  argument 
was  that  far  from  combinmg,  Mr  Stockton  revolted  at  the  set- 
tlement, and  refused  to  complete  it  *  This  argument  was 
'  drawn  fit>m  the  incontrovertible  and  conclusive  facts,  that  it 
never  was  either  acknowledged  or  recorded  during  his  life,  but 
remained  a  dead  letter  in  fiunily  secret,  never  carried  into  exe- 
cution, owing  to  the  settlor's  acknowledgement  immediately 
after  the  marriage  that  he  was  unable  to  set  apart  the  forty 
thousand  dollars  stipulatefl  by  the  settlement  to  be  invested 
for  the  use  of  the  wife,  or  any  part  of  it,  bemg,  as  he  acknow- 
ledged, utterly  insolvent  Thus  his  immense  debts,  large 
losses,  and  overwhelming  liabilities,  becoming  known  to  Mr 
Stockton  immediately  after  the  settlement  was  signed,  and  the 
marriage  took  place,  he  did  not  choose  to  involve  his  daughter 
and  himself  in  the  useless  odium  of  such  an  illegal  attempt  to 
deprive  creditors  of  their  property.  The  settlement  was  there^^ 
fore  cast  away,  never  completed  while  Mr  Stockton  lived, 
never  acted  upon,  and  no  attempt  ever  made  to  realize  it,  till 
by  the  settlor  just  on  the  eve  of  his  confession  of  judgment  to 
the  plaintifl^  when  he  had  it  acknowledged  and  recorded.  .All 
these  circumstances  the  plaintiff  had  a  right  to  submit  to  the 
jury  as  prdof  of  knowledge  or  notice,  to  be  inferred,  not  fircHn 
participation  in  the  fraud,  but  repudiation  of  it  But  the  court, ' 
instead  of  suffering  this  view  to  be  presented  to  the  jury  for 
their  determination,  frustrated  it  by  a  misdirection  as  to  com- 
Irination,  which  left  the  jury  nothing  to  find  but  the  fitct  of 
combination  or  a  verdict  for  the  defendant 
Even  in  the  definition  of  fraud  the  charge  misdirected  the 
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jury  by  a  reference  to  the  case  of  Nicol  v.  Conard,  4  Peters^ 
S96;  v^here  Judge  Washington's  attention  was  fixed  on  the 
instance  of  fraud  by  one  with  notice  to  another,  not  that  of 
fraud  by  two  or  more  which  is  defined  covin.  Co.  Litt.  357,  b. 
defines  it  as  referred  to  by  Judge  Washington.  But  both  Lit- 
tleton in  the  text,  and  Coke  in  the  commentary,  put  instances 
of  individual  fraud  in  which  two  or  more  are  concerned,  as 
contradistinguished  from  the  fraud  of  combination,  or  covin. 
So  does  Hardwicke  in  the  case  of  Chesterfield  v.  Jansen,  t  Yes. 
Seii.  155. ,  So  does  Mansfield  in  the  case  of  Cadoganv.  Kennet, 
CowpL  43,  where  the  very  case  is  put  of  a  fraudulent  conveyance 
to  an  innocent  trustee.  Such  are  the  cases  of  Garland  v.  Rives 
and  Johnston  v.  Harvey  before  cited.  In  the  case  of  the  Post- 
master Greneral  v.  Reeder,  4  Wash.  C.  C.  Rep.  683,  Judge 
Washingtx>n  explains  his  opinion  of  fraud  actual  and  construc- 
tive; and  in  the  case  of  Gilman  v.  The  North  American  Land 
Company,  1  Peter's  C.  C.  Rep.  464,  be  individuates  it.  The 
chargei  it  is  therefore  submitted,  annuls  the  whole  law  of 
notice  as  to  fraudulent  conveyailces,  and  makes  *every  one  a 
fiedr  purchaser  who  is  not  a  participator  in  the  fraud ;  «o  that  a 
wife  or  father  have  only  to  remain  wilfully  ignorant  of  a  hus- 
band's fraud,  and  a  family  settlement  will  be  valid  of  property 
acquired  by  highway  robbery.  On  the  part  of  the  plaintifl^  it 
is  submitted  that  the  principle  of  law  is  to  be  found  well  ex- 
pressed in  the  careful  language  of  the  sixth  section  of  the 
statute  of  Elizabeth,  that  entire  good  faith,  besides  a  valuable 
consideration,  are  indispensable  to  the  validity  of  every  mar- 
riage settlement. 

Exception  was  also  taken  to  three  distinct  errors  alleged 
against  the  charge  as  follows: 

First.  The  scittlement  "covenants  that  the  grantor  should 
furnish  the.house  in  a  suitable  manner.  As  he  proved  insol- 
ventand  unable  to  comjdy  with  the  other  terms  of  the  settle- 
ment, it  was  c^mtended  that  fiye  thousand  dollars  was  a  firaud- 
ulent  investment  in  furniture,  on  which  the  jury  were  to  pass 
their  verdict.  The  court  ovemiied  this  position,  would  not 
pentlit  the  jury  to  pass,  upon  it,  but  assumed  to  itself  thQ  de- 
termination that  there  was  no  fraud.    The  case  of  Campbn 
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ihtn  V.  Thompton.] 
..i,.  iu  error.  _ 
•f*r  introduction  to  cue  defendaat'* 
la  Carver  v.  Jackson,  4  Peters^  80, 
» vr»n6  Eo  the  charge  of  the  circuit  courts 
jn«  ex  ti  i  bit8.    The  whole  charge  !$  set 
■aept^d  to,  the  recommendation  of  this 
■wUbsrandiDg;  and  the  proper  correct? 
silcd  in,  would  seem  to  be^ to  disregard 
r«Jty  [to^sible  interpretation  of  the  charge 
atcrpreUUon,  as  it  is  termed,  does  not 
icb|  whatever  be  its  motive,  is  unjust  to 
counsel  J  and  the  cause.     Nothing,  how- 
support  this  charge  but  the  application  of 


.:Ti:/  paper  book  calls  the  operpawermg  argu* 

.^r^ni  the  facts,  is  not  a  ground  of  exception. 

•  jn  of  the  court  wa»  right  or  wrongs  it  did 

It  may  be  difficult  in  some  cases,  and  it 

*}ilsj  to  say  any  thing  about  tbe  fieu^ts,^  with- 

ng  argument  against  the  plaintifib'  claim.    So 

asserted  any  intentional  wrong  in  any  one  of 

r*  settlement,  it  was  wholly  without  foundation 

naked  question  presented  by  the  case,  if  qujes- 

whether  an  antenuptial  marriage  settlement, 

x^nsideralion  of  marriage,  without  the  *least 

w^  thti  intended  wife  or  her  trustee  of  either  insol- 

"^1  on  tbe  part  of  the  intended  husband,  was  good 

lom.     The  facts  eichibit  nothing  to  vary  tbe  terms 

ion.     In  the  autumn  of  1825  the  defendant  Was 

eighty  to  ninety  thousand  dollars,  wit}iout  any 

M  without  any  re^ponsibi Uty,  except  for  a  respondentia 

which  resulted  in  no  loss.     In  September  he  made 

of  marriage  and  of  settlement,  atid  was  accepted. 

1 1 9th  of  December  the  articles  in  quMion  were  executed, 

i  it&tement  of  hia  property,  set  forth  in  the  bill  of  excep- 

The  maniage  soon  afterwards  took  pl6^.     The  diflb- 

it  then  completed  the  house  upon  Mr  Stockton's  lot,  at 

>  of  about  twelve  thousand  dollars,  and'  ftuiMshed  it  at  a 

of  about  four  thousand  dollar?,  and  in  1829  he  handed  t« 

Vol-  til— 2  Y 
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V.  Campion,  17  Yes.  t6t,  the  authority  of  which  has  been 
denied,  sanctions  thiir  position  of  the  plaintiflb'  counsel,  and  is 
authority  a /ofttort  when  it  detetmines  against  a  family  settle- 
ment. 

Secondly.  The  settlement  covenants  that  the  grantor  would 
in  the  space  of  a  year  place  the  sum  of  forty  thousand  doUars 
on  good  security  and  hand  over  the  evidences  thereof  to  the 
trustee;  which  covenant  was  never  fulfilled.  But  several 
years  afterwards,  the  trustee  having  in  the  meanwhile  died 
without  the  acknowledgenient  or  registry  of  the  conveyance; 
the  settlor,  on  the  eve  of  the  judgment  he  confessed  to  the 
plointifl^  passed  over  two  promissory  notes  to  the  trustee's  suc- 
cessor, in  part  performance  of  the  settlement,  as  it  was  said.* 
For  the  plaintiff  it  was  contended  that  this  was  fraudulent,  and 
ia  such  to  be  passed  upon  by  the  jury.  The  court  overruled 
this  position;  and  erroneously,  as  is  submitted,  assumed  to 
itself  to  determine  that  there  was  no  fraud  unless  the  settlor 
and  the  trustee  concurred  in  it. 

Thirdly.  The  deed  of  settlement  was  not  recorded  till  after 
the  plaintiffi'  ji^dgment;  in  which  case  the  act  of  assembly  of 
New  Jersey  is  explicit  that  the  conveyance  is  inoperative  as 
against  the  judgment  Act  of  6th  June  1820,  Laws  of  New 
Jersey,  ed.  1821,  page  747.  Two  cases  have  been  determined 
in  South  Carolina,  where  the  law  is  similar,  that  are  strongly 
in  point.  Ward  v.  Wilson,  1  Dessaus.  401.  Forrest  v,  War- 
rington, 2  Dessaus.  264.  The  statute  of  uses,  27  Elizabeth,  ch. 
10,  anhexes  the  possession  to  the  use.  The  house  and  lot 
held  by  Mr  Stockton  in  trust  for  his  daughter  became  her  pro- 
perty by  the  express  terms  of  this  statute:  the  husband  by 
occupation  reduced  it  into  his  possession  ;^^  and  the  plaintiflb^ 
judgment  binds  it  notwithstanding  the  mamage  settlement. 
The  statute  is  positive  that  of  real  estate  held  for  her  use  the 
seisin  is  in  her.  4  Cruise,  Dig.  96  (ISS) ;  419  (420),  tit.  xL 
ch.  3,  s.  4,  6,  6.  The  charge  is  that  the  mairriage  article  is 
not  a  conveyance,  but  an  executory  covenant;  which  makes 
no  diflbrence,  for  the  statute  ih  terms  comprehends  that  with 
all  sifnilar  cases.  It  is  the  very  case  the  statute  ihiended  to 
provide  against. 
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Mr  Binney,  for  the  defendant  in  error. 

There  cannot  be  a  better  iniroducdon  to  ctie  defendant'^ 
argument,  than  a  reference  to  Carver  v.  Jackson,  4  Peters,  80, 
upon  the  sweeping  exceptions  to  the  charge  of  the  circuit  court, 
which  this  bill  of  exceptions  exhibits.  The  whole  charge  19  set 
out,  and  the  whole  is  excepted  to,  the  reconunendation  of  this 
court  to  the  contrary  notwithstanding;  and  the  proper  correct? 
ive  of  the  practice  if  persisted  in,  would  seem  to  be,  to  disregard 
every  exception  which  any  possible  interpretation  of  the  charge 
can  obviate.  A  fair  interpretation,  as  it  is  termed,  does  not 
belong  to  a  practice  which,  whatever  be  its  nK>tive,  is  unjust  to 
the  court,  the  opposite  counsel,  and  the  cause.  Nothing,  how-  . 
ever,  is  necessary  to  supped  this  charge  but  the  application  of 
conunon  rules. 

What  the  plaintifl^  paper  book  calls  the  operpawermg  argu- 
ment of  the  court  upon  the  facts,  is  not  a  ground  of  except|oiu 
Whether  the  opinion  of  the  court  wa»  right  or  wrong,  it  did 
not  bind  the  jury.  It  may  be  difficult  in  some  cases^  and  it 
was  impossible  in  thi%  to  say  any  thing  about  the  facts,  with- 
out an  overpowering  argument  against  die  plaintiffi*  claim.  Bo 
far  as  that  claim  asserted  any  intentional  wrong  in  any  one  of 
the  parties  to  the  settlement,  it  was  wholly  without  foundation 
or  colour.  *  The  naked  question  presented  by  the  case,  if  qujes- 
tion  it  was,  was  whether  an  antenuptial  marriage  settlement, 
a  settlement  in  consideration  of  marriage,  without  the  *least 
suspicion  by  the  intended  wife  or  her  trustee  of  either  insol- 
vency or  debt  on  the  part  of  the  intended  husband,  was  good 
against  creditors.  The  facts  exhibit  nothing  to  vary  the  terms 
of  tins  question.  In  the  autumn  of  1825  the  defendant  was 
worth  from  eighty  to  ninety  thousand  dollars,  witjiout  any 
debt,  and  without  any  resppnsibility,  except  for  a  respondentia 
contract,  which  resulted  in  no  loss.  In  September  he  made 
proposals  of  marriage  and  of  settlement,  atid  was  accepted. 
On  the  1 9  th  of  December  the  articles  in  question  were  executed, 
after  a  statement  of  his  property,  set  forth  in  the  bill  of  excep- 
tioDs*  The  marriage  soon  afterwards  took  pl^ce.  The  da> 
fendant  then  completed  the  house  upon  Mr  Stockton's  lot,  at 
a  cost  of  about  twelve  thousand  dollars,  and'  fumi«hed  it  at  a 
cost  of  about  four  thousand  dolkn,  and  in  1829  he  handed  te 
V0L-VII.-.2T 
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the  trustee  fire  thousand  dollars  of  good,  and  four  thousand 
five.hundred  dollars  of  doubtful  property,  on  account  of  the 
marriage  settlement ;  and  this  is  all  that  it  has  produced.  The 
plaintiffiVdemand,  and  the  only  demand  in  existence  ligainst 
the  defendant,  except  a  loan  for  personal  expenaea  during  his 
embarrassments,  arose  out  of  a  contract  in  Canton,  of  the  2Sd 
November  1825.  It  was  a  loan  of  sixty-three  thousand  dol- 
Iar%  made  upon  a  pledge  of  all  the  mei;chandi2e  which  that 
sum  purchased  in  Canton,  and  twenty-three  thousand  dollars 
more,  with  the  additional  benefit  of  coming  freight  free  to  the 
United  Stat^  the  intended  market  of  the  investment.  The 
loan  was  made  without  the  knowledge,  and  against  the  expec- 
tation of  the  defendant,  but  in  virtue  of  a  power  left  behind 
him  to  meet  the  contingency,  which  occurred,  of  his  fitther's 
ships  requiring  funds  to  fill  then^up;  and  the  commercial  dis- 
asters of  the  season  not  only  absorbed  the  entire  fdedge,  but 
left  the  defendant  a  debtor  to  the  extent  of  the  judgment  in 
the  curcuit  court.  The  peculiar  feature  of  this  debt  is  there- 
fore, that  it  is  the  reMuum  of  a  mortgage  debt,  after  an  original 
pledge  of  the  entire  investment  of  the  money  and  a  third  niore, 
and  the  specific  transaction  moreover  unknown  to  the  debtor 
at  the  time,  and  of  course  to  the  intended  wife.  What  efiect 
such  a  debt  would  have  upon  a  poatnupiial  settlement,  is  a 
questiox^  that  does  not  arise  here.  It  would  be  a  stronger  case 
for  such  a  settlement,  than  has  ever  been  held  to  be  insufficient 
The  statute  IS  Elizabeth  does  not  avoid  any  settlement 
as  eoluntary,  but  only  as  fraudvleni.  Actual  fraud  in  such  a 
case  could  not  be  suggested  upon  the  evidence;  and  if  the  law 
would  'preiume  it,  it  must  do  so  in  every  imaginable  case  in 
which  the  settled  property  becomes  necessary/ by  subsequent 
disaster,  to  pay  the  husband's  previous  debta  This  proposition 
does  not  appear  to  be  warranted  bf  the  books.  The  present  is, 
however,  an  anUn^pHal  settlement,  upon  the  valuable  consi- 
deration of  marriage,  the  very  highest  consideration,  ^  it  is  in 
flsie  instance  said,  that  is  known  to  the  law.  8  Eq.  Ca.  Abr 
£85.  |t  is  talid  against  porchasem  as  weU  as  creditors,  pur* 
ehasers  ev^n  without  no^c^  wles«  they  have  ge(  the  legal 
mM^;  fpr  03\e  wife  m  fi  purchaosr,  and  has  eqmJ  efirity. 
Atheily,  118, 1«1 ;  Roberts  or  rrnpd.  Goiv  1QI»  tOf ;  Bw^ 


Digitized  by  VjOOQIC 


JANUARY  TmiM  18SS.  S8T 


[1 

■  nell  V.  Peacock,,  8  RolL  Rep.  106;  Sir  Ral|di  Boyy*B  case,  t 

I  Ventr.  194;  Douglaas ▼.  Ward,  1  Gaies  ia  Chan.  99;  Ex  parte 

Marsh,  1  Atk.  158;  Brown  v.  Jondfl,  1  Atk.  190;  North  ▼. 

0  Ansell,  S  P.  Wins.  618;  Wbeler  v.  Caryl,  AmbL  Itl ;  Brown 

1  T.  Carter,  5  Yes.  Jun.  878;  Doe  t.  Routledge,  Cowp.  71t; 
I.  Nairoe  ▼.  Prowae,  6  Yea.  Jun.  758;  East  India  Company  t. 
I,  Clavel,  8  Bac.  Abr.  81j(,  Framd. 

1:  Being  such  a  consideration,  the  statute  IS  Eliz.  expressly 

i  excepts  it  from  its  operation.    It  excepts  deeds  upon  valuable 

t,  consideration,  even  fraudulently  intended  by  the  grantor  to 

;  defeat  his  creditors,  unless  the  grantee  has  notice  or  knowledge 

I  of  such  covin.    The  intended  wife,  and  not  merely  her  trusteei^ 

I  must  have  notice  or  knowledge  that  the  bounty  of  the  husband 

I  is  intended  as  a  fraud  upon'  his  creditors.    Nothing'  short  of 

this  will  answer.    The  fraud  and  the  intended  fraud,  without 
such  notice,  are  nothing  more  than  in  the  case  of  an  ordinary 
I  sale.    Barrow  V.  Barrow,  t  Dick.  604;  Champion  v.  Coltoi^ 

^  17  Yes.  S68;  Tunho  v.  Trevisant,  2  Desaus.  964;  Preble  v. 

p  Bogfaurst,  1  Swanst.  319. 

I  The  jdaintifls*  counsel,  while  he  impugned  the  docttiiie 

in  the  circuit  court,  admits  it  here,  and  objects  to  the  charge 
I  because  it  goes  further.    He  understands  the  judge  to  have 

charged  that  something  more  is  necessary  than  notice  of 
the  intended  fraud;  that  there  must  be  combination,  concur* 
rence,  confederacy,  preconcert  Supposing  this  not  to  have 
bcibn  exjdained  or  qualified,  it  means  nothing  more  than  what 
must  exist  in  every  such  case  as  the  plaiiiUff  alleged  this  to  be^ 
one,  namely,  in  which  notice,  if  brought  home  at  all,  was  so 
to  a  pmhf  with  whom  a  previous  negotiation  was  made  for  the. 
deed,  and  who,  in  consummation  of  the  treaty,  accepted,  the 
deed.  |n  such  a  case,  all  pardes  are  actors  in  the  fraud.  The 
fraud  k  perpetrated  with  the  aid  of  a  party  conscious  of  it,  and 
assisting  at  its  birth.  If  A.  makes  a  fraudulent  deed  to  B., 
C.  may  know  of  it,  without  combining  or  concurring;  but  if  B. 
has  notice  of  the  fraud^  before,  and  at  the  time  of  accepting  the 
deed,  he  is  guilty  of  cocnUnation,  concurrsnce,  omfedenicy  and 
preconcert  with  the  grantor.  There  is  unity  of  action  and 
design  in  both.    The  statute,  in  such  a  case,  punishes  the 
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grantee  by  a  penalty.    Thi^coofequently,  was-  good  law  in 
Feference  to  thecase,  as  the  plaintiff  himself  stated  it 

But  the  court  did  not  say  that  something  more  than  nalieB  was 
necessaiy.  They  simply  stated  what  in  e^ery  such  case  notice 
to  the  grantee  must  amoudt  to.  This  meaning  is  obyious  from 
many  parts  of  the  charge,  and  particularly  from  the  condodiag 
summary,  in  which  the  instruction  is  given  to  the  jury.  ^  A 
settlement  made  before  marriage,  makes  the  intended  wife  a 
purchaser.  If  agreed  to  be  made,  she  is  a  creditor,  and  pro- 
tected  in* the  enjoyment  of  the  thing  settled,  and  entitled, to 
the  means  of  enforcing  what  is  executory,  if  the  transactkn 
was  bona  fide,  and  without  notice  offrismdJ*^  The  facts  of  fraud 
in  the  husband,  and  notice  to  the  wife,  were  left  to  the  jury« 
The  doctrine  of  the  court  was,  that  both  must  be  diown  by  the 
plaintiff;  and  if  this  is  right,  the  main  exception  fidls.  . 

The  main  points  adhered  to  in  this  court  by  the  learned 
counsel,  admit  of  short  answers. 

1.  The  paper  book  misstates  the  charge  as  to  the  fiimiture. 
The  bill  of  exceptions  must  be  the  guide.  It  shows  the  fdain- 
titEsf  prayer  to  have  been  for  an  instruction  that  the  expendi- 
ture of  five  thousand  dollars  in  fumidiing  the  house  was  perse, 
fraudulent,  which  the  court  refused.  There  is  no  such  propo- 
sition in  law,  as  that  a  covenant  **  to  furnish  a  house  m  a  iuih 
able  mmneTf  as  the  husband  shall  judge  fit  and  proper,"  which 
is  the  language  of  the  covenant,  or  an  actual  expenditwe  to 
theextent  of  five  thousand  dollais,  is  per  se  fraudulent.  There 
must  be  other  circumstances.  These  were  marriage  article^ 
rather  than  a  consummate  settlement,  and  chancery  will  so 
mould  and  control  them  as  to  eflbctuate  the  intention,  annul« 
ling  the  excess  of  the  execution  beyond  what  was  lawfully  in- 
tended. Atherley,  92,  106,  121.  It  is  a  strong  proposition 
to  assert,  that  an  unsuitable  expenditure  by  the  husband,  con- 
trdry  to  the  express  language  of  hla  covenant,  shall  defeat  the 
wife's  settlement  for  any  thing  more  than  the  excess  when 
that  is  made  out  by  evidence.  The  coMrt  expressed  an  opinion 
that  the  expenditure  might  be  bad  for  the  excess  when  shown* 
and  were  right  in  reftisin?  to  say  that  a  given  expenditure  was;* 
per  se,  a  fiuud. 
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S.  The  delivery  of  notes  to  the  trustee,  upon  the  eve  of  the 
jdawtiffs'  judgment,  wag  good,  if  the  settlement  was  so.  Thp 
trustee  was  a  creditor  to  a  much  larger  amount,  and  the  debtor 
had  a  right  to  prefer  him.  The  court  were  right  in  saying 
that  the  payment  or  dielivery  was  good,  unless  made  by  the 
defendant  with  the  intention  of  covering  the  property  under 
pretence  of  the  articles,  and  so  accepted  by  the  trustee, 

3.  The  New  Jersey  statute  of  6th  June  1820,  is'  wholly 
misconceived,  or  rather  its  effect  If  the  deed  is  void  by  reason 
of  the  non-registry,  the  real  estate,  upon  which  alone  the 
statute  has  any  bearing,  remains  the  property  of  R.  Stockton, 
and  is  liable  to  his  creditors.  The  creditors  of  the  grantor,  and 
not  the  grantee,  are  the  creditors  meant  by  the  statute.  It  is 
difficult  to  sustain  the  exception,  that  the  judgment  againsi 
Thompson  is  to  prevail  over  the  settlement  and  defeat  it,  when 
it  is  only  by  the  validity  of  the  settlement  that  Thompson  can 
have  any  thing  in  the  land  for  the  judgment  to  aflecU  It  is  a 
further  mistake  to  suppose  that  any  use  in  the  real  estate^  in  the 
settlement,  was  executed  by  the  statute  in  the  defendant*  The 
legal  estate  was  intended  to  remain  in  R.  Stockton,  for  the 
performance  of  the  trusts.  They  could  not  be  performed  witiN 
out  it.  He  wasjn  certain  events  to  lease,  to  receive  the 
renls,  to  convey.  The  execution  of  a  use  in  the  defendant, 
would  have  been  contrary  to  the  whole  scope  of  the  articles,  and 
therefore  it  is  not  executed.  1  Saunders  on  Uses,  246,  206» 
208,  and  the  authorities  there  cited;  1  Shep.  Touch.  50$. 

But  if  executed  in  the. defendant  as  to  the  legal  estate,  it 
could  not  have  altered  the  case,  as  he  would  have  thereby 
become  a  trustee  for  the  purposes  of  thh  settlement;  and,  con* 
sequently,  for  the  separate  use  of  his  wife  and  her  children. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Pennsylvania.  The  original  action  was  a  feigned  issue  be- 
tween the  plaintiffs,  who  are  creditors,  and  the  defendant,  to 
try  the  question,  whether  he  is  able  to  pay  the  debt  due  to 
them;  and  this  depends  upon  the  validity  of  certain  articles  of 
settlement,  made  in  contemplation  of  a  marriage  between  the 
defendant  and  Miss  Annis  Stockton,  daughter  of  the  late  Rich- 
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ard  Stockton,  Esq.  stated  in  the  case.  The  verdict  in  the  court 
bebw  was  for  the  defendant;  aiid  judgment  having  been  ren>- 
dered  thereon  accordingly^  the  present  writ  of  enor  is  brought 
to  revise  that  judgment,  upon  a  bill  of  exceptions  taken  to  the 
charge  of  the  court  at  the  trial. 

The  whole  charge  of  the  court  is  spread  upon  the  record 
(a  practice  which  this  court  have  uniformly  discountenanced^ 
and  which,  we  trust,  a  rule  made  at  the  last  term  will  effec- 
tually suppress) ;  and  the  question  now  is,  whether  that  charge 
contains  any  erroneous  statement  of  the  law;  for  as  to  the 
comments  of  the  court  upon  the  evidence,  it  is  almost  unne- 
cessary to  say,  after  what  was  said  by  this  court  in  Carver  v. 
Jackson,  4  Peters's  Reports,  80,  81,  that  we  have  nothing  to 
do  with  them.  In  examining  the  charge  for  the  purpose  of 
ascertaining  its  correctness  in  point  of  law,  the  whol^  scope 
and  bearing  of  it  must  be  taken  together.  It  is  wholly  inad- 
missible to  take  up  single  and  detached  passages,  and  to  decide 
upon  them  without  attending  to  the  context,  or  without  incor- 
porating such  qualifications  and  explanations  as  naturally  flow 
from  the  language  of  other  parts  of  the  charge.  In  short,  we 
&re  to  construe  the  whole  as  it  must  have  been  understood, 
both  by  the  court  and  the  jury,  at  the  time  when  it  was  de- 
livered. 

The  material  facts  are  as  follows:  The  plaintifls  and  the 
defendant  were  resident  merchants  in  China;  and  the  defend- 
ant left  it  in  March  1825  to  visit  America.  In  the  summer  of 
that  year  he  paid  his  addresses  to  Miss  Stockton,  then  resident 
with  her  fiither  in  New  Jersey,  by  whom  his  addresses  were 
accepted;  and  in  contemplation  of  marriage  on  the  19th  of 
December  of  the  same  year  the  articles  of  marriage  settlement 
referred  to  were  executed.  They  purport  to  be  articles  of 
agreement  and  covenant  between  the  defendant  of  the  first 
part.  Miss  Annis  Stockton  of  the  second  part,  and  Richard 
Stockton,  father  and  trustee  of  Miss  Stockton,  of  the  third  {uurt. 
By  these  articles,  after  reciting  the  intended  marriage,  and 
that  Richard  Stockton,  the  father,  had  promised  to  give  a  cer- 
tain lot  of  land  (described  in  the  articles)  to  his  daughter,  upon 
which  the  defendant,  Thompson,  had  begun  to  build  a  house, 
it  is  stated  that  R.  Stockton  covenants,  in  consideration  of  the 
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said  marriage,  and  his  love  ajid  affection  for  his  daughter,  that 
from  the  time  of  the  marriage  he  will  stand  seised  of  the  lot 
and  premises  in  trust  to  permit  the  defendant  and  Annis  his 
wife  to  live  in  and  occupy  the  same;  and  if  they  do  not  think 
proper  so  to  do^  then  to  let  out  the  premises  on  lease,  and  re- 
ceive the  rents  and  profits  and  pay  over  the  same  to  the  said 
Annis  during  the  joint  lives  of  herself  and  her  husband  (the 
defendant) ;  if  the  defendant  should  survive  his  said  wife  and 
have  issue  by  her,  then  in  trust  to  permit  him  during  his  life 
to  inhabit  and  occupy  the  premises,  if  he  should  elect  so  to  do^ 
and  to  pay  over  the  rents  and  profits  to  him  for  the  support  of 
himself  and  his  family,  without  his  (the  defendant's)  being 
accountable  therefor;  and  after  his  death,  in  trust  for  the 
child  or  children  of  thie  marriage  in  equal  shares  as  tenants  in 
common;  and  if  no  children,  then  upon  the  death  of  either  the 
husband  or  the  wife,  to  convey  the  premises  to  the  survivor  in 
fee  simide.  By  the  same  instrument  the  defendant  covenant^ 
that  if  the  marriage  should  take  eflfect,  and  in  considerati<m 
thereof,  he  will,  with  all  convenient  speed,  build  and  fiimiah 
the  house  in  a  suitable  manner,  as  he  shall  judge  fit  and  pro- 
per, and  that  the  erections,  improvements  and  furniture  shaH 
be  subject  to  and  included  in  the  trusts.  And  further,  that  he 
will,  in  the  space  of  a  year  from  the  marriage,  place-  out  at 
good  security,  in  stock  or  otherwise,  the  sum  of  forty  thousand 
dollars,  and  hand  over  and  assign- the  evidences  thereof  to  the 
trustee,  who  shall  hold  the  same  in  trust  to  receive  the  interest, 
profits  and  dividends  thereof  for  the  wife,  during  the  joint  lives 
of  herself  and  her  husband.  And  if  she  should  die  bef<»e  her 
husband,  and  there  should  be  issue  of  the  marria^  then  in 
trust  to  receive  the  interest,  profits  and  dividends,  and  pay  the 
same  to  the  husband  during  his  life,  for  the  support  and  main* 
tenance  of  himself  and  children,  without  any  account,  and 
after  his  death,  in  trust  for  the  children  of  the  marriage.  A 
similar  provision  is  made  in  case  of  the  survivorship  of  the  wife ; 
and  if  no  children,  then  the  trustee  is  to  assign  and  deiliver  the 
securities  and  moneys  remaining  due  to  the  survivor,  to  his  or 
her  own  use. 

Such  are  the  most  material  clauses  of  the  marriage  articles. 
Before  the  execution  of  them,  the  defendant  made  out  a  wriu 
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ten  statement  of  his  pecuniary  circumstance^  in  which  he 
states  that  he  owes  no  personal  debts  except  to  a  small  amount, 
in  the  common  course  of  business;  that  he  is  surety  for  his 
father  in  a  bottomry  bond  to  Messrs  Schott  and  Lippincott,  in  the 
penal  sum  of  two  hundred  thousand  dollars,  upon  which  there 
was  a  pledge  of  goods,  supposed  to  be  sufScient  to  discharge 
the  bond;  and  if  any  loss  should  acctue,  it  could  not  be  more 
than  twenty  thousand  dollars,  and  that  he  considered  himself 
worth  that  amount,  if  not  more,  in  addition  to  the  sum  pro- 
posed to  be  settled. 

From  the  testimony  in  ihe  case,  which  is  .stated  in  the 
-  charge,  it  appears  that  the  marriage  was  consummated;  that 
the  defendant  built  the  house  on  the  lot  mentioned  in  the  arti- 
cles at  an  eaqpense  of  thirteen  thousand  dollars,  and  furnished 
it  at  the  expense  of  five  thousand  dollars,  but  invested  no  part 
of  the  forty  thousand  dollars  during-  the  life  of  the  trustee.  It 
also  appears^  that  at  the  time  of  executing  the  articles,  he  was 
worth  about  eighty  or  ninety  thousand  dollars  in  money  and 
personal  phqmrty;  that  his  agent  in  China,  in  November  and 
December  1825,  borrowed  of  the  plaintiffi  sixty-three  thousand 
doUars  on  the  pledge  and  security  of  property  of  the  invoice 
value  of  eighty-six  thousand  dollars  and  upwards,  on  the 
credit  of  the  defendant,  but  entirely  for  the  use  of  the  defend- 
ant's &ther,  in  order  to  complete  the  cargoes  of  his  ships,  then 
at  Canton  short  of  funds.  The  property  arrived  at  a  losing 
market,  and  the  debt  now  due  to  the  plaintiffl  by  the  defend- 
ant, grew  out  Qf  their  transactions,  his  fiither  having  failed  on 
the  19th  of  November  1826;  but  the  existence  of  the  loan  con- 
tracted with  the  plaintiflb,  was  not  known  to  the  defendant 
(though  fully  authorized  to  be  nuide,  if  necessary)  until  the 
spring  of  1826. 

The  marriage  articles  were  never  recorded  in  New  Jersey, 
where  the  land  lies,  until  May  1830,  after  the  death  of  the 
trustee.  In  September  1829,  shortly  before  the  plaintiffs'  ob- 
tained a  judgment  for  either  debt  against  the  defendant,  the 
defendant  delivered  over  to  captain  Robert  Stockton,  the  son 
of  the  trustee,  who  succeeded  him  in  the  trust,  securities  to  the 
amount  of  nine  thousand  five  hundred  ddUars  on  account  of 
the  sum  to  be  invested  pursuant  to  the  marriage  articles. 
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Su^  are  the  material  facts  which  appeared  at  the  trial;  and 
the  question  was,  whether,  under  all  the  circumstances,  ^he 
marriage  articles  were  void  as  a  fraud  upon  creditors.  With 
reference  to  this  point,  the  learned  judge  who  delivered  the 
charge  to  the  jury,  made,  among  others,  the  following  remarks. 
**  To  taint  a  tmnsaction  with  fraud,  both  parties  must  concur 
in  the  illegal  design.  It  is  not  enough  to  prove  fraud  in  the 
debtor.  He  may  lawfully  sell  his  property,  witli  the  direct 
intention  of  defmuding  his  creditors,  or  prefer  one  creditor  to 
another.  But,  unless  tLe  purchaser  or  preferred  creditor  re- 
ceives the  property  with  the  same  fraudulent  design,  the  con- 
tract is  valid  against  other  creditors  or  purchasers,  who  may  be 
injured  by  the  transaction.''  "  Before  you  can  pronounce  this 
marriage  agreement  void^  and  inoperative  on  the  ground  of 
actual  fraud,  you  must  be  satisfied,  not  only  that  the  defendant 
made  it  with  design  to  defraud  his  creditors,  but  also  that  Mrs 
Thompson,  and  her  father  and  trustee,  Mr  Richard  Stockton, 
participated  and  concurred  in  the  fraud  intended.  If  they 
were  innocent  of  the  combination,  it  would  be  harsh  and  cruel 
in  the  extreme  to  visit  on  her  the  serious  consequences  of  her 
intended  husband's  acts,  and  as  inconsistent  with  law  as  jus- 
tice." **  The  deeds,  gifts,  grants  or  other  contracts,  which 
the  law  avoids,  are  those  made  with  intent  to  defraud,  hinder, 
delay  or  injure  creditors;  and  in  order  to  avoid  them,  both  the 
party  giving  and  the  party  receiving  must  participate  in  the 
fraud."  "  The  words  of  the  law  (the  statute  of  IS  Elizabeth, 
ch.  5),  require  that  both  parties,  must  concur  in  the  fraud  in 
order  to  bring  the  same  within  the  provisions." 

Nothing  can  be  clearer,  botlK  upon  principle  and  authority, 
than  the  doctrine,  that  to  make  an  antenuptial  settlement 
void,  as  a'fraud  upon  creditors,  it  is  necessary  that  both  parties 
should  concur  in,  or  have  ^cognizance  of  the  intended  fraud. 
If  the  settler  alone  intend  a  fraud,  and  the  other  party  have  no 
notice  of  it,  but  is  innocent  of  it,  she  is  not,  and  cannot  be 
affected  by  it.  Marriage,  in  contemplation  of  the  law,  is  not 
only  a  valuable  consideration  to  support  such  a  settlement,  but 
18  a  consideration  of  the  high^t  value ;  and  from  motives  of 
the  soundest  policy  is  upheld  with  a  steady  resolution.  The 
Vol.  VII 2  Z 
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husband  and  wife,  parties  to  such  a  contract,  are  therefore 
deemed  in  the  highest  sense  purchasers  for  a  valuable  consi- 
deration; and  so  that  it  is  bona  fide,  and  without  notice  of 
fraud,  brought  home  to  both  sides,  it  becomes  unimpeachable 
by  creditors.  Fraud  may  be  imputable  to  the  parties,  either 
by  direct  co-operation  in  the  original  design  at  the  iime  of  its 
concoction,  or  by  constructive  co-operation  fn»n  notice  of  it, 
and  carrying  the  design,  after  such  notice,  into  execution. 

The  argimient  at  the  bar  admits  these  principles  to  be  incon- 
trovertible. But  it  is  supposed  by  the  counsel  for  the  plaintifis 
in  error,  that  the  charge  contains  a  different  andrbroader  doc- 
trine;  that  it  requires  active  co-operation,  pre-concert  and  par- 
ticipation in  the  original  design  of  fraud;  and  that  notice  of  it 
is  not  sufficient  to  avoid  the  settlement,  although  all  the  par- 
ties, after  such  notice,  proceed  to  execute  it. 

It  appearsto  us  that  this  is  an  entirely  erroneous  view  of  the 
scope  and  reasoning  of  the  charge,  even  in  the  passages  above 
cited.  But  taking  them  in  connexion  with  other  passage^  in 
the  same  charge,  it  is  beyond  doubt  that  no  such  distinction 
was  in  the  mind  of  the  court,  or  was  in  fact  uttered  to  the  jury. 
The  language  of  the  charge  has  reference  to  the -actual  posture 
of  the  case  before  the  court,  and  not  to  any  other  possible  state 
of  facts.  The  case  was  not  of  a  settlement  already  made  and 
executed  by  the  settler  alone,  with  a  fraudulent  intent,  to 
which  settlement  the  wife  or  her  trustee  were  not  contemplated 
to  be  executing  parties,  and  which  was,  after  notice  of  the 
intent,  accepted  by  them;  in  which  the  effect  of  notice  might 
have  been  the  very  hinge  of  the  cause.  But  the  case  was  of 
marriage  articles  .ai;K)ut  to  be  executed  by  all  the  parties  upon 
negotiations  then  had  between  them  for  that  purpose;  and  of 
course,  if  there  was  a  fraudulent  design,  known  to  all  the  par- 
ties at  the  time,  th^  very  execution  of  the  articles  made  them 
all  equally  participators,  and  parties  to  the  fraud.  It  necessa- 
rily involved  combination,  and  participation,  and  pre-concert. 
It  was  to  this  posture  of  facts  that  the  reasoning  of  the  charge 
was  addressed;  and  It  met  and  stated  the  law  truly,  as  appli- 
cable to  them. ,  Notice  under  such  circumstances,  necessarily 
included  participation  in  the  fraud.  It  was  not  possible  that 
the  wife  and  her  trustee,  with  notice  of  an  intended  fraud  on 
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the  part  of  her  husband,  could  execute  the  instrument  without 
beings  in  the  sense  of  the  law,  participes  delictL 

But  the  charge  does,  in  vari9us  other  passages,  distinctly 
point  out  to  the  jury  the  very  doctrine  which  the  jdaintifb  in 
error  assume  as  the  basis  of  their  argument,  and  for  which 
they  contend.  Thus,  in  commenting  upon  the  different  classes 
of  conveyances,  to  which  the  statute  of  IS  Elizabeth  is  apfdi- 
cable,  it  is  observed,  that  all  conveyances  are  valid  and  ex- 
cepted, which  are  "  for  a  valuable  consideration,  in  good  faith, 
without  notice  by  the  person  receiving  the  conveyance  of  any 
fraud,  covin  or  collusion  by  the  grantor  to  defraud  his  credi*' 
tors."  AgBir  *^  the  consideration  being  valuable,  if  the  con- 
tract, whether  executed  or  executory,  is  inade  in  good  &itb, 
with  one  having  no  notice  or  knowledge  of  any  fraud,  covin  or 
collusion  to  defraud  creditors,  performance  may  be  enforced  or 
voluntarily  made,  and  the  contract  carried  into  execution  at 
any  time,  either  in  the  whole  or  in  part,  as  is  in  the  power  of 
the  party."  Again,  ^4t  is  the  opinion  of  the  couit,  that  the 
evidence  in  this  case  brings  the  marriage  contract  witliin  the 
sixth  section  of  the  law  (the  act  of  13  Elizabeth),  excepting  it 
from  the  operation  of  the  first  section;  unless  you  shall  find 
that  it  was  made,  not  bona  fide,  oi;  with  notice  or  knowledge 
of  a  fraud  in  John  R.  Thompson  in  entering  into  it,  brought 
home  to  his  intended  wife,  and  that  Thompson  actually  entered 
into  it  with  such  fraudulent,  covinous  and  cdlusive  intention.'* 
And,  without  dwelling  on  other  passages  equally  expressive,  it 
is  added  in  the  very  close  of  the  charge,  ^^  we  conclude,  then, 
with  instructing  you,  that  a  settlement  made  before  marriage, 
makes  the  intended  wife  a  purchaser  for  a  valuable  considera* 
tion;  if  agreed  to  be  made,  she  is  a  creditor,  and  protected  in 
the  enjoyment  of  the  thing  settled,  and  entitled  to  the  means 
of  enforcing  what  is  executory,  if  the  transaction  was  bona  fide 
and  without  notice  or  fraud."  That  these  directions  are  cor- 
rect in  point  of  law,  cannot  admit  of  doubt;  and  that  they 
cover  the  whole  ground  asserted  in  the  argument  for  the  plain- 
tii&,  seems  equally  undeniable.  We  may  then  dismiss  any 
further  commentary  on  this  part  of  the  case. 

The  next  objection  is,  to  the  charge  of  the  court  in  regard  to 
the  furniture.     The  court  were  requested  to  charge  the  jury 
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[Magniac  and  otiien  ▼.  Thompaon.] 
Chat  the  expenditure  of  five  thousand  dollars  in  furnishing  the 
house  was,  per  se,  fraudulent.  The  court  refused  so  to  do, 
stating,  '*  that  furniture  is  part  of  the  marriage  contract,  to  be 
provided  by  Thompson,  in  a  suitable  manner,  as  he  should 
think  fit.  He  had  a  discretion  which  he  might  exercise  in  a 
reasonable  manner,  according  to  their  station  and  associations 
in  life,  proportioned  to  the  kind  of  house  and  extent  of  income; 
the  trustee  or  wife  could  not,  in  law  or  equity,  compel  Thomp- 
son to  famish  it  extravagantly,  or  at  useless  and  wanton  ex- 
pense ;  and  if  he  should  do  it  voluntarily,  it  would  not  be  within 
the  true  spirit  and  meaning  of  the  marriage  articles,  and  might 
be  deemed  a  legal  fraud  on  creditors  as  to  the  excess.  But 
before  we  can  say  that  it  is  a  fraud  in  law  to  expend  five  thou- 
sand dollars  in  frirnishing  a  house  costing  thirteen  thousand 
dollars,  and  the  establishment  to  be  supported  by  the  income 
of  an  investment  of  forty  thousand  dollars  in  productive  funds; 
we  must  be  satisfied  that  it  is,  at  the  first  blush,  an  extrava- 
gant and  unwarranted  expenditure  under  all  the  circumstances 
in  evidence,  and  to  an  extent  indicating  eome  fraudulent  or 
other  motive  unconnected  with  the  fair  execution  of  the  con- 
tract,^ of  which  we  are  not  satisfied.'' 

It  is  difilcult  to  perceive  any  error  in  this  direction ;  and  it  was 
going  quite  as  far  in  favour  of  the  plaintiiis  in  error  as  the  law 
would  warrant;  for  the  change  of  circumstances  of  the  defend- 
ant made  no  difiference  in  his  obligations  to  perform  the  stipula- 
tions of  the  maniage  articles.  The  court  might  well  have 
refused  to  give  the  instruction  without  any  explanation,  for  it 
was  asking  them  to  decide,  as  matter  of  law,  what  was  clearly 
matter  of  fact.  The  argument  at  the  bar  has  indeed  insisted 
that  the  court  misunderstood  the  object  and  request  of  the 
counsel;  but  there  is  no  evidence  of  that  on  the  record,  and 
certainly  it  is  not  to  be  presumed. 

The  next  objection  is  to  the  charge  of  the  court  respecting 
the  delivery  of  the  notes  to  Captain  Robert  Stockton,  in  Sep- 
tember 1629.  The  court  were  requested  to  charge  the  jury, 
that  the  delivery  of  these  notes  to  Caplafn  Stockton  was  a  fraud. 
The  court  directed  the  jury  that  *^  if  it  was  done  in  order  to 
comply,  in  part,  with  tlie  agreement,  it  was  not  so. .  If  it  was 
colourable,  made  with  the  intention  of  covering  and  conceal- 
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[Magniaff  and  otliera  ▼»  Thompion.  ] 
ing  so  much,  under  pretence  of  the  marriage  articles,  for 
Thompson's  use,  and  so  received  by  the  trustee,  it  was  legally 
fraudulent  as  to  creditors;  but  if  delivered  with  such  intention, 
and  not  so  accepted,  then  Captain  Stockton  might  not  only 
fairly  apply  it  to  the  trust  fund,  but  was  bound  so  to  do. 
Though  it  may  have  been  done  on  the  eve  of  the  judgment 
confessed  in  New  Jersey,  that  would  make  no  difference;  it 
being  to  carry  into  effect  the  agreement  of  December  ISSS.** 

We  cannot  perceive  any  error  in  this  part  of  the  charge.  The 
wife  became  a  purchaser  and  creditor  of  her  husband,  in  virtue 
of  the  marriage  articles ;  and  if  the  delivery  of  the  notes  was 
made  in  part  performance  of  these  articles,  bona  fide,  and  with- 
out fraud,  it  was  a  discbarge  of  a  moral  as  well  as  of  a  legal 
duty.  Among  creditors  equally  meritorious,  a  debtor  may 
conscientiously  prefer  one  to  another;  and  it  can  make  no 
difference  that  the  preferred  creditor  is  his  wife. 

The  remaining  objection  is,  that  the  marriage  articles  are 
inoperative  and  void,  not  having  been  recorded  within  the  iifne 
prescribed  by  the  Jaws  of  New  Jersey  for  the  registration  of 
conveyances.  To  this  objection  several  answers  may  be  given, 
each  of  which  is  equally  conclusive  against  the  plaintiflEs  in 
error.  In  the  first  place,  marriage  articles  or  settlements,  as 
such,  are  not  required  by  the  laws  of  New  Jersey  to  be  recorded 
at  all,  but  only  conveyances  of  real  estate;  and  as  to  convey- 
ances of  real  estate,  the  omission  to  record  them,  avoids  them 
only  as  to  purchasers  and  creditors,  leaving  them  in  full  force 
between  the  parties.  This  is  the  express  provision  of  the  statute 
of  New  Jersey  of  1820(a) :  so  that,  notwithstanding  the  non- 
registration, the  articles  were  good  between  the  parties.  In 
the  next  place,  aij  to  the  personal  estate,  covenanted  on  the 
part  of  the  defendant  to  be  settled  on  his  wife,  whether  furni- 
ture or  money,  it  is  clear  that  the  non-registration  of  the  arti- 
cles could  produce  no  effect  whatever.  If  the  conveyance  was 
IVee  of  fraud,  it  was  as  to  the  personal  estate  completely  valid, 
even  against  creditors.  In  the  next  place,  as  to  the  real  estate 
covered  by  the  articles,  whether  these  articles  are  treated  as  an 
actual  conveyance,  or  as  an  executory  contract,  it  is  clear,  that 

(a)  Befe  the  act  of  1830.    Lawa  of  New  Jeney,  edhkni  cf  1831,  p.  747^ 
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(liigiiiao  and  Qthen  ▼.  TbompMm.] 
except  as  to  the  creditors  of  the  grantor,  Mr  Stockton,  they 
were  completely  valid,  and  operative.  Viewed  as  a  convey- 
ance, or  as  a  contract  for  a  conveyance,  the  husband  could  not, 
consistently  with  the  avowed  trusts,  take  any  legal  estate  or 
executed  use  in  the  real  estate.  The  grantor  necessarily  re- 
mained the  legal  owner^  in  order  to  eflectuate  the  trusts  of  the 
settlement;  and  the  huid>apd  could  entitle  himself  to  the  bene- 
fit of  the  trusts  provided'  in  his  &vour,  only  in  the  events  and 
upon  the  contingencies  which  are  therein  stated.  He  had  no 
equitable  interest  therein  capable  of  a  present  appropriation  by 
his  creditors.  In  ^very  view  of  the  circumstances,  it  is  there- 
fore clear,  that  the  non-registration  of  the  articles  does  not 
touch  the  piaintifib'  rights;  and  the  court  were  correct  in  their 
instruction  to  the  jury,  *^  that  the  marriage  contract  is  not  void 
for  want  of  being  recorded  in  time.** 

Upon  the  whole,  it  is  the  unanimous  opinion  of  the  court 
that  the  judgment  of  the  circuit  court  ought  to  be  afSrmed^ 
with  costs. 

Judgment  accordingly. 
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I'HOMAB  DeTE  OwINGS)  AIO)  OTHERS,  APPEIJ.ANT8  V.  AnDREW 
KiNCANNON,  APPELLEE. 

Appeal  dimmed  becMise  aU  the  paities  to  the  decree  in  the  circuit  court 
had  not  joined  in  the  appeal  to  this  court. 

APPEAL  from  the  circuit  court  of  the  United  States  for  the 
district  of  Kentucky, 

In  the  circuit  court  of  Kentucky,  Andrew  Kincannon,  the 
appellee,  filed  a  bill  on  the  28th  of  December  1815,  claiming 
a  tract  of  land  by  virtue  of  a  prior  entry  to  that  under  which 
the  persons  named  in  the  bill  asserted  a  title  to,  and  held  pos- 
session of  the  land ;  and  praying  the  court  to  compel  the  defend- 
ants to  release  all  claim  to  the.  same,  and  that  he  might  be 
quieted  in  the  enjoyment  and  possession  thereof. 

The  bill  was  filed  against  Thomas  Deye  Owings,  James  M. 
Blakey,  Ralph  Phillips,  John  Head,  Benjamin  Head,  Milton 
Stapp,  Charles  Bucl^  and  nineteen  others,  as  defendants,  and 
was  afterwards  dismisfited  as  to  some,  and  abated  as  to  others 
of  the  persons  so  named.  During  the  pendency  of  the  proceed- 
ings Ralph  Phillips  and  John  Head  died,  the  former  leaving 
Lewis  W.  R.  Phillips  his  heir,  and  theother  leaving  Nancy  Head, 
and  his  widow,  Sally  Head,  his  only  child ;  who  after  the  de- 
cease of  their  respective  parents  became  defendants  in  the  cause. 

At  November  term,  1825,  the  circuit  court^made  a  decree  in 
favour  of  the  complainant,  by  which  it  was  ordered,  that  the 
complainant  do  recover  against  the  defendants  Thomas  Deye 
Owings,  James  M.  Blakey,  Ralph  Phillips,  Milton  Stapp,  John 
L.  Head,  and  Charles  Bdck,  and  that  said  defendants  do,  on 
or  before  the  first  day  of  March  next,  by  deed,  with  warranty 
against  themselves  and  their  heirs,  convey  and  release  unto 
the  complainant  all  their  right,  title,  and  interest,  in  and  to  the 
land  represented  on  and  designated  on  the  connected  plat,  re- 
turned under  an  interlocutory  decree  formerly  made. 

On  the  15th  of  May  1830,  an  order  was  made  granting  an 
appeal,  and  the  following  bond  was  executed,  a  copy  of  which 
was  certified  in  the  record. 
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[Owin^  tnd  others  ▼.  Andrew  Kincannon.] 
Know  all  men  by  these  presentSy  thai  we,  Lewis  W.  R.  Phil- 
lipsy  Sally  Head,  Nancy  Head,  and  are  held  and 

firmly  bound  unto  Andrew  Kincannon.m  the  sum  office  hun- 
dred dollars,  to  which  payment  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors,  apd  admimstralors, 
firmly  by  these  presents,  and  sealed  with  our  seals,  jmd  dated 
this  15th  day  of  May  1830. 

The  condition  of  the  above  obligation  is  such,  that  whereas 
the  above  bound  Lewis  W.  R.  Phillips,  Sally  Head,  and' Nancy 
Head,  have  prayed  for  and  obtained  an  appeal  from  the  se- 
venth circuit  court  of  the  United  States  in  and  for  the  Kentucky 
district,  to  the  supreme  court  of  the  United  States,  in  a  certain 
suit  in  chancery  wherein  the  said  Andrew  Kincazmon  was  ccnn- 
plainant,  and  Thomas  D.  Owings,  Ralph  Phillips^  the  ances- 
tor ^f  said  L.  W.  R.  Phillips,  and  John  L.  Head,  the  husband 
of  said  Sally  Head,  tod  ancestor  of  said  Nancy  Head,  were 
defendants. 

Now,  if  the  said  Lewis  W.  R.  Phillips,  Sally  Head,  and 
Nancy  Head,  shall  well  and  truly  prosecute  the  said  appeal 
with  effect,  or  on  failure  thereof  pay  to  the  said  Andrew  Kin- 
cannen  all  costs  that  he  incur  in  the  defence  thereof,  and  may 
be  legally  awarded  against  them,  the  said  L.  W.  R;  Phillips, 
Nancy  and  Sally  Head,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  fiill  force  and  virtue. 

Thomas  Triplett,  [seal.] 
On  the  18th  May  1830,  the  following  citation  was  issued 
to  Andrew  Kincannon.  Whereas  an  appeal  has  been  prayed 
by  Lewis  W.  R.  Phillips,  sole  heir  of  Ralph  Phillips,  deceased, 
and  Sally  Head,  widow,  and  Nancy  Head,  the  only  child  of 
John  L.  Headf  deceased,  and  is  hereby  granted  to  the  supreme 
court  jDf  the  United  States,  to  reverse  a  decree  of  till  seventh 
-  circuit  court  of  the  United  States  in  and  for  the  Kentucky  dis- 
trict, at  the  November  term,  one  thousand  eight  hundred  and 
twenty-five,  wherein  the  said  Andrew  Kincannon  is  complain- 
ant, and  Thomas  D.  Owings, '  &c.,  with  ancestors  of  said  L. 
W.  R.  Phillips  and  S.  and  N.  Head  were  defendants. 

These  therefore  are  to  cite  and  command  you  that  you  be 
Lnd  appear  in  the  supreme  court  of  the  Uiiited  States  at  the 
city  of  Washington,  on  the  second  Monday  in  January  next. 
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[Owingi  uid  odms  ▼.  Andrmr  Kincumon.] 
and  then  and  there  to  be  heard,  if  «ny  thing  jrou  ha^e  to  say 
upon  the  said  appeal. 

'  Witness  my  hand,  as  an  associate  justice  of  the  supreme 
court  of  the  United  States,  and  presiding  judge  of  the  seventh 
circuit  court  of  the  United  States  of  America  in  and  for  the 
Kentucky  district,  this  18th  day  of  May  18S0. 

John  M'Lean, 
J%utict  Supreme  Court  IMUd  Staie$. 

Mr  Bibb^  for  the  appellee,  moved  to  dismiss  the  appeal,  on^the 
ground  that  the  decree  of  the  circuit  court  of  Kentucky  was 
against  Thomas  Deye  Owings,  James  M.  Blakey,  Milton 
Btapp,  and  Charles  Buck,  as  well  as  against  the  appellants ; 
yet  the  appeal  had  not  been  prosecuted  by  any  others  than  those 
named  in  the  citation,  Lewis.W.  R.  PUllips,  Sally  Head  and 
Nancy  Head. 

By  the  record  it  appears  that  the  appeal  was  allowed  gene- 
rally ;  but  the  bond  is  given  by  L.  W.  R.  Phillips,  Sally  Head 
and  Nancy  Head  only.  It  is  therefore  the  proceed]  og  of  those 
parties  only. 

No  exception  is  taken  to  the  execution  of  the  bond,  as  by  the 
decisions  of  the  state  courts  of  Kentucky,  and  also  of  the  circuit 
court,  a  bond  requiring  surety,  in  legal  proceedings,  need  not 
be  executed  by  any  but  the  surety  of  the  parties  for  whom  he 
has  consented  to  become  bound. 

'Mr  Loughborough  opposed  the  motion.  He  contended  that 
as  the  appeal  had  been  allowed  to  all  the  parties,  the  bond 
and  citation  operated  generally,  and  all  the  defendants  were 
before  the  court  as'  appellants.  But  if  this,  was  to  be  consi- 
dered as  the  separate  appeal  of  some  of  the  defendants,  it  wa» 
legal.  Cited  Coxe  v.  The  United  States,  6  Peters,  .1 72.  The 
appearance  of  the  defendant  in  error,  which  was  entered  at 
January  term  1831,  and  other  proceedings  on  his  part,  by  mo- 
tion in  the  case,  deprived  him  of  a  right  to  move  to  dinuiss-the 
appeal  at  this  term  cited. 

Mr  Chief  Justice  Marshall  deliveied  the  opinioui  of  the 
cotirt 

Vol.  VII.-4  A 
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[Owiagi  aad  <ithBn  ▼.  Andrew  UiieMnoii.] 

This  is  UD  appeal  from  a  decree  pronounced  in  the  court  of 
the  United  States  for  the  district  of  Kentucky,  by  which  Tho- 
mas Deye  Owings,- James  W.  Biakey,  Ralph  Phillips,  MUton 
Stapp,  John  L.  Head  and  Charles  Buck  were  directed  to  con- 
vey and  release  to  the  complainant  all  their  right,  title  and 
interest  in  a  tract  of  land  mentioned  in  the  decree.  An  appeal 
was  allowed,  and  a  bond  executed  by  Lewis  W.  R.  Phillips, 
Sally  Head  aiid  Nancy  Head,  the  condition  of  which  recites 
*'  that,  whereas  Lewis  W.  R.  Phillips,  Bally  Head  and  Nancy 
Head  have  prayed  for  and  have  obtained  an  appeal  from  the 
seventh  circuit  court  of  the  United  States  in  and  for  the  Ken- 
tucky district  to  the  supreme  court  of  the  United  States^  in  a 
certain  suit  in  chancery  wherein  said  Andrew  Kincannon  was 
complainant  and  Thomas  D.  Owings,  Ralph  Phillips,  the 
ancestor  of  the  said  L.  W.  R.  Phillips,  and  John  L.  Head,  the 
husband  of  said  Sally  Head  and  ancestor  of  Nancy  Head,  were 
defendants. 

**  Now,  if  the  said  Lewis  W.  R.  Phillips  shall  well  and  truly 
prosecute,"  &c. 

The  particulai  statement  in  the  bond  is  considered  by  the 
court  as  explaining  the  general  entry  granting  the  appeal,  so 
as  to  show  that  from  a  joint  decree  against  six  defendants^ 
only  two,  represented  by  their  heirs,  have  appealed. 

A  motion  is  now  made  to  dismiss  this  appeal,  because  the 
decree  being  joint,  all  the  parties  ought  to  join  in  the  appeaL 

Upon  principle  it  would  seem  reasonable,  that  the  whole 
cause  ought  to  be  brought  before  the  court,  and  that  all  the 
parties  who  are  united  in-interest  ought  to  unite  in  the  appeal. 
We  have  however  found  no  precedent,  in  chiuicery  proceedings 
for  our  government  in  this  case.  But  in  the  case  of  Williams 
V.  The  Bank  of  the  United  States,  11  Wheat  114,  which 
was  a  writ  of  error,  sued  out  by  one  defendant  to  a  joint  judg- 
iQent  against  three,  the  writ  was  dismissed;  the  court  being  of 
opinion  that  it  had  issued  irregularly^  and  that  all  the  defend- 
ants ought  to  have  joined  in  it. 

By  the  judicial  act  of  1789,  decrees  in  chancery  pronounced 
in  a  circuit  court  could  be  brought  before  this  court  ooiy  by 
writ  of  error.  The  appeal  was  given  by  the  act  of  180S. 
That  act  declares  **  that  such  appeals  shall  he  subject  to  the 
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[OwingB  and  othen  ▼.  Andrew  Kinomnon.] 
same  ruleo^  regulations  and  restrictions  as  are  prescribed  hj  law 
in  cases  of  writs  of  error.*' 

Previoos  to  the  passage  of  this  act,  the  aecree  under  consi- 
deration could  have  been  brought  into  this  court  only  hj  writ 
of  error,  in  which  writ  all  the  defendants  must  have  joined. 
The  language  of  the  act  which  gives  the  appeal,  appears  to  us 
to  require  that  it  should  be  prosecuted  by  the  same  parties 
who  would  have  been  necessary  in  a  writ  of  error.  We  think 
also  that  the  same  principle  would  be  applicable,  from  the 
general  usage  of  chancery,  to  make  one  final  decree  binding 
on  all  the  parties  united  in  interest. 

The  appeal  must  be  dismissed,  having  been  brought  up 
irregularly. 


On  consideration  of  the  motion  made  in  this  cause  on  a 
prior  day  of  the  present  term  of  this  court,  to  wit,  on  Thursday 
the  17th  day  of  January,  by  Mr  Bibb,  of  counsel  for  the  appeU 
lee,  to  dismiss  this  appeal,  on  the  ground  that  only  two  of  the 
parties,  represented  by  (heir  heirs,  have  joined  in  this  appeal, 
the  decree  of  the  said  circuit  court  being  a  joint  decree  against 
six  persons,  and  of  the  arguments  of  counsel  thereupon  had: 
It  is  considhsred  by  the  com!  that  this  appeal  be  dismissed,  be- 
cause only  a  part  of  those  against  whom  the  decree  was  made 
have  joined  in  the  appeal.  Whereupon,  it  is  ordered,  adjudged 
and  decreed  by  this  court  that  this  appeal  be,  and  the  same  is 
hereby  dismissed,  it  having  been  brought  up  irregularly.  '  thid 
it  is  further  ordered,  adjudged  and  decreed  by  this  court  that 
said  appeal  be,  and  the  same  is  hereby  dismissed  with  costs. 
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Joseph  Barlow,  claistant  of  eiohtt-fiye  HOOSHEADfl  of 

SUGAR,  APPELLANT  V.  ThE  UnITED  StATES. 

Construction  of  the  acts  of  congress  reUtive  to  dnwback  on  refined  sagur. 

The  legislature  did  not  in  the  enactments  in  reference  to  drawback  intend 
to  supersede  the  common  principle  of  the  criminal  as  well  as  the  citU 
jurisprudence  of  the  country,  that  ignorance  of  the  lav  will  not  exempt 
its  yiolation. 

ON  appeal  from  the  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York. 

In  the  district  court  of  the  United  States  for  the  southern 
district  of  New  York,  a  libel  w&s  filed  by  the  United  States,  for 
the  forfeiture  of  eighty-five  hogsheads  of  sugar,  alleging  them 
to  have  been  entered  for  the  benefit,  of  drawback  under  a  fiBiIse 
denomination;  viz,  as  refined  sugars,  with  intent  to  defraud  the 
revenue. 

The  answer  of  the  claimant,  Joseph  Barlow,  denied  that  the 
sugars  were  entered  by  a  false  denomination,  or  with  intent  to 
defraud  the  revenue;  and  insisted  they  were  refined  sugars 
within  the  meaning  of  the  act  of  congress.  Testimony  was 
taken  in  the  district  court  by  the  parties  to  the  proceedings 
and  that  court  decreed  sa  follows : 

"  The  sugars  mentioned  in  the  pleadings  in  this  cause  is  not 
refined  sugar  within  the  meaning  of  the  act  of  congress  of  Jan- 
uary 21, 1829,  and  that  entry  was  made  of  the  said  sugar  in 
the  ofiBce  of  the  collector  of  the  port  of  New  York  for  exporta- 
tion by  a  false  denomination,  the  same  being  entered  by  the 
owner  for  the  benefit  of  drawback  or  bounty,  under  the  deno- 
mination of  refined  sugar.  But  it  is  further  considered  and  de- 
creed, that  it  has  been  made  to  appear,  to  the  satisfMtion  of  this 
court,  that  such  false  denomination  happened  by  the  TnintiilrA 
of  the  claimant,  the  owner,  in  beh'eving  bastard  sugar  to  be  re- 
fined sugar,  entitled  to  the  drawback  provided  by  the  said  act 
of  congress.  And  it  is  further  considered  and  decreed  by  this 
court,  that  the  forfeiture  of  the  said  sugar  so  entered  has  not 
been  incurred  by  the  owner.    It  is  further  ordered  and  decreed 
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by  this  court,  that  the  said  claimant  pay  the  taxable  costs  of 
^e  libellants  and  of  the  officers  of  this  court  in  this  cause ;  and 
that,  therefore,  the  libel  filed  in  this  cause  be  dismissed,  and 
that  the  said  sugar  be  delivered  up  on  demand,  at  reasonable 
times,  to  the  said  claimant ;  and  it  is  further  ordered,  that  a 
certificate  of  probable  cause  of  seizure  be  given  to  the  collector 
or  officer  of  the  customs,  by  whom  the  seizure  of  the  said  sugar 
may  have  been  made." 

From  this  decree  both  parties  appealed  to  the  circuit  court 
for  the  ^uthem  district  of  New  York.  On  the  4th  January 
1831,  the  circuit  court  made  the  following  decree. 

This  ca^use  having  been  brought  to  a  hearing  upon  the  plead- 
ings and  proofs  therein,  and  counsel  having  been  heard  upon 
the-  appeal  by  i}\e  United  States  of  America,  as  well  as  upon 
the  appeal  by  Joseph  Barlow,  the  claimant  of  the  sugars  men- 
tioned in  the  pleadings  jn  the  cause,  and  the  court  having  taken 
time  to  advise  as  to  its  decision,  due  deliberation  being  had,  it 
is  now  ordered,  adjudged,  and  decreed  by  the  court,  and  his 
honour.  Smith  Thompson,  judge  of  this  court,  doth  order,  ad- 
judge, and  decree,  that  the  appeal  of  the  said  Joseph  Barlow, 
claimant  as  aforesaid,  be  dismissed,  with  costs. 

And  it  is  further,  in  like  manner,  ordered,  adjudged,  and  de- 
creed, that  the  decree  of  the  district  court  of  the  United  States 
for  the  southern  district  of  New  York,  so  far  as  the^scime  ac- 
quits the  sudd  sugars  from  forfeiture,  for  the  causes  in  the  libel 
in  this  cause  mentioned,  be  reversed,  with  costs. 

And  it  is  further,  in  like  manner,  ordered,  adjudged  and  de- 
creed, that  the  said  sugars  are  not  refined  sugars,  entitled  to 
the  benefit  of  drawback  or  bounty,  within  the  meaning  of  the 
act  of  congress  of  the  21st  Of  Japuary,  anno  domini  eighteen 
hundred  and  twenty-nine,  and  that  the  same  were  entered  in 
the  office  of  the  collector  for  the  port  of  New  York,  for  the  be- 
nefit of  drawback  or  bounty,  under  a  false  denomination,  and 
with  intent  to  defraud  the  revenue  of  the  United  States. 

And  it  is  accordingly,  in  like  manner,  further  ordered,  ad- 
judged, and  decreed,  that  the  said  sugars  be,  and  the  same  are 
condenmed,  as  forfeited  to  the  use  of  the  United  States,  and 
that  the  said  United  States  do  recover  their  costs  of  suit. 
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to  be  taxed  against  the  said  Joseph  Barlow,  claimant  as  afixe- 
said. 
The  claimant  appealed  to  this  cptiru 

The  case  was  argued  by  Mr  Morton  and  Mr  Ogden  for  the 
appellant,  and  by  Mr  Taney,  attorney-general,  for  the  United 
States. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  is  a  libel  of  seizure  instituted  in  the  district  court  for 
the  southern  district  of  New  York,  which  cpmes  before  this 
court  upon  an  appeal  from  a  decree  of  the  circuit  court  of  that 
district,  condemning  the  property,  viz.  eighty-five  hogsheads 
of  sugar,  as  forfeited  to  the  United  States. 

The  charge  in  the  libel  is,  that  the  sugars  were  entered  in 
the  office  of  the  collector  of  the  customs  for  the  district  of  New 
York  for  the  benefit  of  drawback  or  bounty  upon  the  exporta- 
tion thereof)  by  a  false  denomination,  with  an  intent  to  defraud 
the  revenue.  The  claimant  in  his  claim  a:dmits-that  he  made 
the  entry  for  the  benefit  of  th^  drawback  on  the  exportation; 
bu^  he  denies  that  the  entry  was  made  by  a  &lse  denomina- 
tion; and  he  asserts,  that  the  sugars  are  truly  refined  sugars, 
as  they  are  denominated  in  the  entry. 

The  eighty-fourth  section  of  the  duty  collection  act  of  1799, 
oil.  128,  upon  which  the  libel  is  founded,  provides,  that  if  any 
goods,  wares,  or  merchandize,  of  which  entry  shall  have  been 
made  in  the  office  of  a  collector  for  the  benefit  of  drawbttck  or 
boimty  upon  exportation,  shall  be  entered  by  a  false  denomi- 
nation, or  erroneously  as  to  the  time  when,  and  the  vessel  in 
which  they  were  imported,  or  shall  be  found  to  disagree  with 
the  packages,  quantities,  or  qualities,  as  they  were  at  the  time 
of  the  original  importation,  &c.  &c.,  all  such  goods,  wares,  and 
merchandizes,  &c.,  shall  be  forfeited ;  provided,  that  the  said 
forfeiture  shall  not  be  incurred,  if  it  shall  be  made  appear  to  the 
satisfaction  of  the  collector,  &c.,  or  of  the  court,  in  which  a 
prosecution  for  the  forfeiture  shall  be  had,  that  such  hlsfi  de- 
nomination, error,  or  disagreement,  happened  by  mistake  or 
accident,  and  not  firom  any  intention  to  defiraud  the  revenue. 
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The  language  of  this  section  is  certainly  sufficient  to  include 
the  case  at  bar,  if  all  the  material  facts  are  established.  The 
sugars  were  entered  for  the  benefit  of  drawback,  or  bounty,  in 
the  office  of  the  collector;  and  if  the  entry  was  by  a  ftlse  de- 
nomination, the  forfeiture  is  incurred;  unless  the  claimant  can 
avail  himself  of  the  proyjso,  or  fome  other  matter  in  defence. 

It  has,  however,  been  contended  at  the  bar,  that  in  the  case 
of  refined  sugars  exported  for  the  benefit  of  drawback  and 
'bounty,  no  entry  is  required  by  law  to  be  made  at  the  office  of 
the  colle6tor ;  but  that  a  system  of  regulations  has  been  speciaU 
ly  provided  for  such  exportations,  which  supersedes  or  controls 
those  of  the  eighty-fourth  section.  And  in  support  of  this  ar- 
gument it  has  been  urged,  that  the  eighty-fourth  section  ap- 
plies only  to  articles  which  have  been  previously  imported  and 
subjected  to  duties. 

It  appears  to  us  upon  full  consideration,  that  this  argumtot 
Is  not  well  founded.  Sugars  have  been  made  subject  to  duties 
upon  their  importation  from  the  first  estaUishment  of  the 
govenmient  down  to  the  present  time  in  every  tariff* law;  and 
it  is  notorious,  that  until  after  -the  acquisition  of  Louisiana  in 
1803,  no  sugars  were  grown  in  the  United  States ;  and,  conse* 
quently,  all  which  were  used  or  refined  within  the  United 
States  must  have  been  of  foreign  growth  and  importation. 
^So,  that  if  an  entry  under  the  eighty-fourth  section  were 
required  only  upon  the  exportation  of  dutiable  articles  which 
had  been  imported,  all  sugars,  whether  refined  or  not,  might 
have  been  within  the  provisions  of  that  section.  This  is  ren-* 
dered  still  more  obvious  by  the  terms  of  the  act  of  the  6th  of 
June  1794,  ch.  51,  which  first  gave  a  drawback  upon  refined 
sugars.  That  act  laid  a  duty  of  two  cents  per  pound  upon  all 
sugar  which  should  be  refined  Jn  the  United  States;  and 
declared,  that  the  duties  thereby  laid  upon  such  sugar,  should 
and  might  be  drawn  back  upon  such  sugar  refined  within  the 
United  States  after  the  80th  of  September  then  next,  which 
after  that  day  should  be  exported  from  the  United  Stateis  to 
any  foreign  port  or  power ;  *^  and  adding  to  the  drawback  upon 
sugar  so  expcnrted  three  cents  per  pound  on  aceawU  of  duties 
paid  upon  the  tmporliitton  of  raw  sugar."  This  act  was  con- 
tinued in  force  until  March  1801 ;  and  then  was  pennitted  to 
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expire.  It  contains,  however,  substantially  the  same  provi-' 
sions  in  regard,  to  the  proceedings  to  be  had  by  the  exporter 
upon  the  exportation  of  refined  sugar,  as  are  contained  in  the 
subsequent  acts,  by  which  the  system  of  drawbacks  upon 
refined  sugar  was  revived;  and  especially  the  act  of  24th  of 
July  181S,  cht*  21,  which  still  remains  in  full  force,  (a)  So  that 
it  is  clear,  that  the  regulations  prescribed  on  the  subject  of  the 
drawback  upon  refined  sugars  by  the  act  of  1794  were  not  sup- 
posed by  the  legislature  to  interfere  in  any  manner  with  the 
provisions  of  the  eighty-fourth  section  of  the  act  of  1799;  but 
were  deemed  auxiliary  to  the  same  general  object,  the  pre- 
vention of  frauds  upon  the  revenue.  They  are  quite  compati- 
ble with  each  other,  and  aim  at  the  same  result.  The  terms, 
however,  of  the  eighty-fourth  section  are  not  confined  to 
ca$iB9  of  drawback  upon  imported  goods  (though  from  what 
has  been  already  stated  all  sugars  at  that  period  must  have 
fallen  under  that  predicament);  but  they  apply  to  any  goods, 
wares  and  merchandize,  of  which  entry  shall  be  made  for 
the  benefit  of  drawback  or  bounty.  Other  provisions  of  the 
act  of  1799,  ch.  128,  demonstrate  this  intent  in  the  fullest 
manner.  The  bounty  given  by  the  eighty-third  section  of 
the  same  act,  oa  pickled  fish  and  salted  provisions,  would 
be  strongly  in  point.  But  the  seventy-«ixth  section  of  the 
same  act  speaks  directly  to  the  purpose;  and  after  prescrib- 
ing the  notice  to  be  given  by  the  exporter  to  entitle  him- 
self to  the  benefit  of  the  drawback,  it  provides  that  he  shall 
make  entry  of  the  particulars  thereof  at  the  custom  house, 
&c. ;  and  if  imported  articlesy  the  name  of  the  vessel,  &c.  and 
the  place  from  which  they  were  imported.  So  that  the  form 
of  the  entry  contemplated  cases  of  non-imported,  as  well  as  of 
imported  articles.  The  act  of  20th  of  February  1819,  ch.  447, 
manifestly  contemplates  the  same  system  of  entries  in  such 
cases  as  then  fully  in  existence;  for  it  provides,  that  *Mn  addi- 
tion to  the  forfeitures  and  penalties  heretofore  provided  by' law 
for  making  a  false  entry  with  the  collector  of  any  district  of 
any  goods,  &c.  for  the  benefit  of  drawback  or  bounty  on  ex- 

(a)  See  actof  34lh  of  July  1813,  ch.  21 ;  actof  30tli  AprU  1816,  ch.  172 ; 
act  of  30th  April  1818,  ch.  365,  sect  11 ;  act  of  20th  January  1829,  ch.  11. 
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portatioD,  the  peraon  making  such  false  entry  shall,  except 
m  the  cases  heretofore  excepted  by  law,  forfeit  and  pay  to 
the  United  States  a  sum  equal  to  the  value  of  the  articles 
mentioned  or  described  in  such  entry.**  It  is  impossible  to 
give  any  rational  interpretation  to  this  enactment,  unless  by 
referring  it  back  to  the  eighty.fourth  section  of  the  act  of 
1799,  as  one  then  operative  in  its  fiillest  extent  on  all  subjects 
of  drawback.  And  the  circumstances  of  this  case  abundantly 
establish,  that  such  has  been  the  practical  construction  of 
these  acts  by  the  government,  as  well  as  of  the  custom  house 
department  We  think,  then,  that  this  objection  cannot  be 
sustamed. 

The  next  question  is,  whether  the  sugars  were  in  this  case 
entered  by  a  false  denomination.  They  were  entered  by  the 
name  of  **  refined -sugars."  They  were,  in  fact,  sugars  known 
by  the  appellation  of  bastarj  or  bastard  sugars,  which*  are  a 
species  of  sugars  of  a  very  interior  quality,  of  less  value 
than  the  raw  material;  they  are  the  residuum  or  refuse  of 
clayed  sugars,  left  in  the  process  of  refining,  after  taking 
away  the  loaf  and  lump  sugar,  which  results  from  that  pro* 
cess.  The  quci^tion  is,  whether  this  species  of  sugar  is,  in 
the  sense  of  the  acts  of  congress,  **  refined  sugar.''  These 
acts  allow  a  drawback  <*  on  sugar  refined  within  the  United 
States." 

It  has  been  c6ntended  in  argument,  tliat  all  sugars  whicli 
have  undergone  the  full  process  of  refining,  after  they  liave 
arrived  at  the  point  of  granulation,  are  properly  to  be  deem- 
ed refined  sugars,  whether  they  have  been  clayed  or  not. 
In  a  certain  sense,  they  may  certainly  be  then  deemed  to 
be  refined;  that  is,  in  the  sense  of  being  then  clarified  and 
freed  firom  their  feculence.  But  the  question  is,  whether  this 
is  the  sense  in  which  the  words  are  used  in  the  acts  of  con- 


The  acts  of  congress  on  this  subject,  are  regulations  of  com- 
merce and  revenue;  and  there  is  no  attempt  in  any  of  them  to 
define^  the  distinguishing  qualities  of  any  of  the  commodities 
which  are  mentioned  therein.  'Congress  must  be  presumed  to 
use  the  words  in  their  known  and  habitual  commercial  sense; 
Vol.  VII.— S  B 
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not  indeed  in  that  of  foreign  countries,  if  it  should  differ  from 
our  own,  but  in  that  known  in  our  own  trade,  foreign  and  do- 
mestic. If  in  a  loose  signification  among  refiners,  sugars 
dioidd-sometimes  be  spoken  of  as  being  refined,  without  having 
undergone  the  further  process  of  claying;  or  if  the  whole  mass 
resulting  from  that  procesis  should  sometimes  indiscriminately 
acquire  among  them  that  appellation  in  a  like  loose  significa- 
tion ^  still,  if  among  buyers  and  sellers  generally  in  the  course 
of  trade  and  business,  the  appellation  "refined sugars,**  is  ex- 
elusiyely  limited  to  the  products  called  lump  and  loaf  sugar, 
and  never  includes  bastard  sugar,  the  acts  of  congress  ought 
to  be  c-onstrued  in  this  restrictive  sense,  as  that  peculiarly  be- 
longing to  commerce.  This  was  the  doctrine  of  this  court 
asserted  in  the  case  of  Two  Hundred  Chests  of  Tea,  Smith, 
claimant,  9  Wheaton's  Reports,  438, 439  ^  and  there  is  npt  the 
slightest  incUnation  ^on  the  part  of  this  court  to  retract  iL 
Now,  without  minutely  sifting  the  evidence  in  this  case, 
we  think  that  there  is  a  decisive  and  unequivocal  prepon- 
derance of  evidence  to  estabUsh,  that  bastard  sugar  is  not 
deemed,  in  a  commercial  sense,  "  refined  sugar.*'  The  ap- 
pellation is  exclusively  limited  to  such  as  have  assumed  at 
some  time  the  form  of  white  refined  loaf  or  lump  sugars. 
This  is  established,  not  merely  by  the  testimony  of  merchants 
and  grocers,  and  persons  in  the  custom  hotise,  but  by  the 
testimony  of  sugar  refiners.  A  sale  of  refined  sugars  would 
be  deemed  by  them  not  complie4  with  by  a  delivery  of  bas- 
tard sugars.  If  this  be  €o,  it  puts  an  end  to  the*  question, 
whether  ^the  sugars  in  controversy  were  entered  by  a  false 
denomination. 

If  they  were  entered  by  a  false  denomination,  then  they 
are  subject  to  forfeiture,  imless  the  party  can  bring  himself 
within  the  exceptions  of  the  proviso  of  the  eightyifourth  sec- 
tion. And  here  the  onus  probandi  rests  on  him  to  extract  tlie 
.case  from  the  penal  consequences  of  an  infraction  of  the  law.. 
Were  these  sugars  entered  by  a  false  denomination,  happening 
by  mistake  or  accident,  and  not  from  any  intention  to  defraud 
.the  revenue  1  There  was  ho  ncciilent  in  the  case;  there  waa 
no  mistake  in  point  of  fact;  for  the  party  knew  what  the  article 
Was  when  he  entered  it.     The  only  niii«tak^,  if  tliere  has  Ijeen 
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any,  is  a  mistake  of  law.  The  party  in  the  present  case  has 
acted,  indeed,  with  his  eyes  open ;  against  the  known  constrnc* 
tion  given  tg  the  acts  by  the  govemment  and  the  officers  of  the 
customs.  He  has  not  been  misled;  and  his  conduct  in  the 
course  of  making  the  shipment,  if  it  be  entirely  compatible 
with  good  faith,  is  not  wholly  free  from  the  suspicion  of  an 
intention  to  overreach,  and  evade  the  vigilance  of  the  custom 
house  department.  He  has  made  every  effort  in  his  power  to 
obtain  the  drawback,  by  passing  ofl^  as  refined  sugars,  what  he 
well  knew  were  not  admitted  to  be  such  by  the  higher  govern- 
raent  officers. 

But  we  do  not  wish  to  put  this  case  upon  any  ground  of  this 
sort.  It  presents  the  broader  question,  whether  a  mistake  of  law 
will  excuse  a  forfeiture  in  coses  of  this  description.  We  think  it 
will  not  The  whole  course  of  the  jurisprudence,  criminal  as 
well  as  civil,  of  tlie  common  law,  points  to  a  different  conclu- 
sion. It  is  a  common  maxim,  familiar  to  all  minds,  that  igno- 
rance of  the  law  will  not  excuse  any  person,  either  civilly  or 
criminally;  and  it  results  from  the  extreme  difficulty  of  ascer- 
taining what  is,  bona  fide,  the  interpretation  of  the  party ;  and 
the  extreme  danger  of  allowing  such  excuses  to  be  set  up  for 
illegal  acts  to  the  detriment  of  the  public.  There  is  scarcely 
any  law  which  does  not  admit  of  some  ingenious  doubt;  and 
there  would  be  perpetual  temptations  to  violations  of  the  laws, 
if  men  were  not  put  upon  extreme  vigilaiice  to  avoid  them. 
There  is  not  the  least  reason  to  suppose  that  the  legislature, 
in  this  enactment,  had  any  intention  to  supersede  the  common 
principle.  The  safety  of  the  revenue,  so  vital  to  the  govern- 
ment, is  essentially  dependent  upon  upholding  it.  For  mis- 
takes of  fact,  the  legislature  might  properly  indulge  a  benig- 
nant policy,  as  they  certainly  ought,  to  accidents.  The  very 
association  of  mistake  and  accident,  in  this  connexion,  fur- 
nishes a  strong  ground  to  presume  that  the  legislature  had 
the  same  classes  of  cases  in  view;  accident,  which  no  pni- 
dence  could  foresee  or  guard  against,  and  mistakes  of  fact» 
consistent  witli  entire  innocence  of  intention.  They  may  both 
be  said,  in  a  correct  sense,  to  happen.  Mi.stake?i  in  the  con* 
strucliun  of  the  law,  seem  as  liiilc  intended  to  be  excepted 
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by  the  proviso,  as  accidents  in  the  constractioa  of  the.  law. 
Without  going  more  at  large  into  the  circumstances  of  the 
case,  it  is  the  opinion  of  the  court  that  the  judgment  of  the 
circuit  court  ought  to  be  aflbmed,  with  coet«. 


This  cause  came  on  te  be  heard  on  the  transcript  of  the  rs* 
cord' firom  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York,  and  was  argued  by  counsel:  on  considera* 
tion  whereof,  it  is  ordered,  adjudged  and  decreed  by  this  courts 
that  the  decree  of  the  said  circuit  court  in  this  cause  be»  and 
the  same  is  hereby  affirmed,  with  costs. 
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JiMBS   W.   BrBEDLOTB    AlfD  WiLllAM   L.   R0BB8ON,   PLAIN- 
TIFFS IN  ERROR  V.  Theodore  Nicolet  and  J.  J.  Sioo. 

JMidEefBoii.  "nieplamtiffiiftfieiiiiWererciklentoof  theiUteofLooina^ 
St  the  time  of  the  eiecation  of  Uie  note  lued  on  in  the  district  court  of 
the  United  States  for  the  eastern  district  of  Louisiana^  and  continued  to 
reside  in  New  Orieans  rince,  having  a  commercial  hoose  there;  thejr  aret 
howerer,  absent  six  months  in  the  yeari  but  when  absent  have  their  agent 
to  attend  to  their  business.    The  defendants  in  the  suit  were  residents 
of  the  city  of  New  Orieans,  and  dtizens  of  the  state  of  Louisians,  when 
th^  note  was  giyen.    The  residence  of  aliens  within  the  state  constitutes 
no  objection  to  the  jurisdiction  of  the  federal  court 
The  coamercial  partnership,  the  drawers  of  the  note  upon  which  the  suit 
was  instituted,  wss  composed  of  three  persons,  one  of  whom  was  a  resi- 
dent citizen  of  Alabama,  and  out  of  the  jurisdiction  of  the  court  when  the 
suit  wss  brought,  and  the  remsining  tjro,  the  defendants,  were  resident 
citbens  of  Louisiana.    Held:  that  althou^  the  suit  being  against  two  of 
the  three  obligors  nught  not  be  sustained  at  common  lawf  yet  ss  the 
courts  of  X«ouisiana  do  not  proceed  according  to  the  rules  of  the  common 
law,  their  code  being  founded  on  the  ciyil  law,  this  suit  is  properiy 
brought. 
The  note  being  a  eoomierctsl  contract,  is  what  the  law  of  Louisiana  denomi- 
nates a  contract  in  wUdoi  by  which  each  party  is  bound  sererally  as  well 
as  jointly,  and  may  be  sued  severally  as  well  as  jointly. 
The  plaintiff  Sigg  was  denominated  in  the  petition  and  writ «  J.  J.  Sigg/* 
The  omisiion  of  his  christian  name  at  full  length  wss  alleged  ss  error.  By 
the  court    He  may  have  ha4  no  christian  name.    He  may  have  assumed 
the  letters  **  J.  J."  as  distinguishing  him  from  other  persons  of  the  name 
of  Sigg.    ObjejBtions  to  the  name  of  the  plaintiff  cannot  be  taken  ad- 
vant^pe  of  after  judgment    If  J.  J.  Sigg  wss  not  the  person,  to  whom 
the  promise  was  madei  wss  not  the  partner  of  Theodore  Nicolet  &  Co.; 
adTantage  should  hare  been  taken  of  it  sooner.    It  is  too  late  to  allege  it 
as  error  in  this  court. 
The  petitioners  arer  that  they  sre.aliena.  This  sTerment  is  not  contradicted 

on  the  record,  and  the  court  cannot  presume  that  they  are  citizens. 
If  originally  aliens,  they  did  not  cease  to  be  so^  or  lose  their  right  to  sue 
in  the  federal  court,  by  a  residence  in  Louiriana.    Neither  the  constitu- 
tion nor  the  acts  of  congress  require  that  aliens  should  reride  abroad  to 
entitle  them  to  sue  in  the  courts  of  the  United  States. 
The  suit  not  having  been  brought  against  Bedford,  one  of  the  partnership, 
H  wasndt  necesssiy  to  snrer  t|Mtt  he  Was  subject  to  the  jurisdiction  of  the 
courts  of  the  United  States. 
After  issue  joined  in  the  district  court,  the  defendants  filed  a  plea  that  the 
fltm  of  Theodore  Nicolet  and  Company,  the  plaintiffs,  consiited  of  clher 
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penons  in  addition  to  tboae  named  in  thejwrit  and  petition^  and  that  thoM 
other  persona  were  citizens  of  I.ouiaiana.  Tlie  court,  after  receivii^  the 
plea,  directed  that  it  be  taken  from  the  files  of  the  court  Held,  thai 
thu  was  a  proceedings  in  the  discretion  of  the  couiti  and  waa  not  aaalgii* 
sible  as  error  in  this  court. 

The  plea  was  offered  after  issue  was  joined  on  a  plea  in  bar,  and  the  afga- 
ment  of  the  cause  had  comnlkenced.  The  court  might  admit  it)  and  the 
court  might  also  reject  it  It  was  in  the  discretion  of  the  court  to  allow 
or  refuse  this  additional  plea.  As  it  did  not  go  into  the  merits  of  the  caie^ 
the  court  would  undoubtedly  have  acted  right  in  rejecting  it 

All  the  proceedings  in  a  case  are  supposed  to  be  within  the  control  of  the 
court  while  they  are  in  paper,  and  before  a  jury  b  sworn,  or  judgment 
given.  Orders  made  may  be  rcTised,  and  such  aa  in  the  judgment  of  the 
court  may  have  been  irregular  or  improperly  made»  may  be  act  aside. 

Constniction  of  the  insolvent  laws  of  Louisiana. 

IN  eiror  from  the  district  court  of  the  United  States  for  the 
eastern  district  of  Louisiana. 

•  This  action  was  instituted  in  the  district  court  by  Theodore 
Nicolet\and  J.  J.  Sigg,  both  averred  to  be  aliensi  and  citizens 
and  subjects  of  the  republic  of  Switzerland,  but  at  present  re- 
siding and  trading  in  the  city  of  New  Orlrnns,  undter  the  fiim 
and  style  of  Theodore  Nicolet  Sl  Co. 

The  petition  pf  the  plaintiffs  sets  out  a  joint  and  several  de- 
mand against  J.  R.  Bedford,  James  W.  Breedlove,  and  William 
L.  Robeson,  formerly  partners  in  trade,  and  doing  business  in  the 
said  city  under  the  finn  and  style  of  Bedford,  Breedlove  &  Rob- 
eson. The  c&use  of  action  was  a  promissory  note,  subscribed  by 
Bedford,  Breedlove  &  Robeson,  for  two  thousand  nine  hun- 
dred and  sixty-four  dollars  and  ten  cents,  dated  at  New  Or- 
leahs  22d  November  1826,  payable  sixty  days  after  date  to  the 
order  of  the  petitioners.  The  petition  then  avers  that  said  Bed- 
ford,  Breedlove  &  Robeson,  have  become  indebted  to  the  peti- 
tioners in  the  amount  of  said  note,  with  interest  and  costs. 

It  llirtiher  avers  that  Breedlove  and  Robeson  are  citizens  of 
the  state  of  Louisiana,  and  reside  in  New  Orleans,  and  that  each 
of  them  liable,  as  aforesaid ;  and  prays  that  Breedlove  and  Robe- 
son may  be  cited,  and  that  judgment  be  rendered  against  them, 
jointly  and  severally,  for  the  amount  due.  Attached  to  the 
petition  is  an  affidavit,  setting  forth  that  Breedlove  and  Robe- 
son arc  jointly  und  severally  indebted,  &c. 

1*\vo  sepcuate  wrils  of  capias  ad  resjiondendum  were  issued. 
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the  one  against  Robeson,  the  other  against  Breedlove^  upon 
which  they  were  severally  arrested  and  held  to  bail,  under  a 
special  order  of  the  judge. 

In  June  1829,  the  defendants  filed  their  joint  and  separate 
answer  to  the  petition,  in  which,  reserving  all  legal  exceptions, 
they  aver  that  the  said  commercial  house  of  Bedford,  Breed- 
love  &, Robeson,  of  which  they  were  partners,  having  become 
embarrassed  by  misfortunes,  after  the  execution  of  the  note 
sued  on,  to  wit,  March  16,  1827,  made  out  a  full  and  complete 
schedule,  exhibiting  the  debts  due  by  them,  and  the  property 
and  debts  belonging  and  due  to  them  jointly  and  severally, 
which  said  property  was  duly  accepted  by  the  judge  of  the  pa- 
rish court,  for  the  benefit  of  the  creditors  placed  upon  said  sche- 
dule. 

Among  their  creditors  were  the  plaintiffs,  Theodore  Nicolet 
&  Co.  then  residents  of  New  Orleans,  in  the  state  of  Louisi- 
ana, and  who  were  also  residents  of  the  sam^  place  at  the  time 
of  the  execution  of  the  note  now  sued  on. 

After  the  said  acceptance  so  made  by  said  parish  judge,  a 
meeting  of  the  creditors  of  Bedford,  Breedlove  and  Robeson, 
was  duly  called.  At  the  appointed  time  and  place  the  credi- 
tors who  assembled  approved  of  the  acceptance  of  the  property 
nmde  by  the  judge  as  aforesaid.  Upon  these  proceedings  judg- 
ment of  dischar^  was  finally  rendered  in  favour  of  the  defend- 
ants. 

Afterwards  the  original  note  was  filed,  to  wit,  January  4, 
18S0,  and,  on  the  following  day,  vi2.  January  5, 1830,  the  de- 
fendants filed  a  plea  to  the  jurisdiction. 

In  this  plea,  after  setting  out  the  note,  they  allege  that  the 
district  court  cannot  properly  exercise  jurisdiction  over  the  case, 
because  thef  allege  that^said  note  was  drawn  by  Bedford, 
Breedlove  and  Robeson,  payable  to  the  order  of  T.  Nicolet  & 
Co.,  who  indorsed  and  assigned  the  same  to  one  Fredericlc 
Beckman,  who  indorsed  and  assigned  the  same  to  J.  J.  Sigg, 
who  assigned  the  liame  to  Theodore  Nicolet  &  Co.  the  present 
plaintifis.  The  defendants  then  aver  that  said  firm  of  T. 
Nicolet  ti  Co.  is  composed  of  Vc^ious  other  persons  than  the 
said  Theodore  Nicolet  and  J.  J.  Sigg;  that,  amoiig  the  ;pa,£t^ 
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nen  in  said  firm,  one  Germain  Mussen,  and  one  M.  P.  Durell, 
and  one  Charles  Lessept,  all  and  each  of  whom  are  citizens  of 
the  United  States,  and  state  of  Louisiana. 

Further,  they  aver  that  Frederick  Beckman,  a  remote  in- 
dorser  on  said  note,  was,  prior  to  the  5th  July,  1828,  and  at  the 
time  of  his  transfer  to  J.  J.  Sigg,  an  alien,  and  a  subject  of 
the  Hanseatiq  Towns:  that,  on  the  5th  July,  1828, he  became 
a  citizen  of  the  United  States,  and  state  of  Louisiana,  and  was 
80  at  the  time  of  the  institution  of  this  suit,  &c. 

This  plea  was  filed  on  the  5th  January,  after  the  hearing  of 
the  cause  had  been  commenced,  aCnd  the  objection  of  the  peti- 
tioners' counsel  against  then  receiving  it,  was  overruled. 

On  the  20th  May  1830,  on  motion  to  reconsider  and  annul 
the  order  of  January  which  permitted  the  defendants  to  file  the 
jlea,  to  the  jurisdiction,  it  was  objected  that  it  came  too  late, 
the  cause  having  been  put  upon  the  jury  calen<1ar,  and  regu- 
larly called  on  that  calendar  for  trial. 

The  court  rescinded  the  order.  1st,  Because  it  was  not  filed 
in  time ;  the  defendants  having  pleaded  to  the  merits  before  oyer 
was  given  of  the  note;  and,  upon  this  plea,  the  cause  wa3  at 
issue  when  the  plea  to.the  jurisdiction  was  filed.  2d,  Oyer  of 
the  note  was  not  necessary  to  enable  a  party  to  plead  in  abate- 
ment the  citizenship  of  the  plain  tifls;  that  both  branches  of  the 
plea  to^  the  jurisdiction  deny  the  capacity  of  the  plaintiffs  to  sue, 
and,  therefore,  ought  to  have  been  pleaded  in  abatement,  and 
before  issue  joined  on  the  merits ;  and  that  no  material  step  was 
taken  in  the  cause,  between  the  reception  of  said  plea  and  its 
subsequent  rejection  on  reconsideration. 

On  June  7th,  1830,  the  cauise  came  on  for  trial,  when  the 
following  facts  were  admitted  on  the  record  : 

That  the  persons,  composing  the  firm  of  T.  Nicolet  &  Co. 
wtte  residents  of  the  state  at  the  time  of  the  execution  of  the 
note  sued,  and  have  continued  so  up  to  the  present  time; 

That  they  are  absent  about  six  months  in  tbe  year;  but, 
when  so  absent,  have  their  argents  to.stttend  to  their  business, 
and  their  commercial*  house  has  existed  in  New  Orleans  ever 
since  the  execution  of  said  note ; 

That  Breedlovc  and  Robeson  were  residents  of  the  city  of 
New  Orleans,  and  citizens  of  the  state  of  Louisiana. 
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The  iMroceediiigB.^iiider  the  insolyent  law  of  Loouiaiia  ivere 
admitted  ia  evidence. 

The  plaintiA  filed  the  proteflt  of  the  note,  which  appears  to 
have  been  made  Novemlmr  <t,  18t7»  at  the  instance  of  Fre- 
derick Beckman. 

On  the  10th  of  June  18S0,  judgment  was  entered  for  the 
following  terms: 

The  court  having  maturely  considered  this  case„now  order 
and  adjudge,  that  judgment  be  entered  up  in  Jhvoor  of  the 
plaintiffi  against  the  defendant^  jointly  and  severally^  for  Ihe 
sum  of  twenty-nine  hundied  and  sixty-Jbur  ddlars  and  ten 
cents,  with  interest  at  the  rate  of  five  per  cent  per  anntmit 
firom  the  twenty-fiiurth  day  of  January  1887,  until  paid,  and 
costs  of  suit 

To  reverse  this  judgment  the  defendants  prosecuted  this  wiii 
of  error. 

The  case  was  argued  by  Mr  Coxe,  for  the  plaintifib  in  error; 
and  by  Mr  Livingston,  in  a  printed  argument,  for  Ihe  defend- 
ants. 

Mr  Coxe  contended  that  the  judgnient  of  the  district  court 
was  erroneous,  and  ought  to  be  reversed. 

1,  Because  the  action  was  inegularly  instituted,  no  process 
having  been  sued  out  against  Bedferd,  one  of  the  partners,  and 
the  suit  being  a  joint  as  well  as  a  several  one. 

S.  Because  neither  in  the  petition,  writ,  or  in  any  part  of  the 
proceedings,  is  the  christian  name  of  Sigg  set  forth;  wluch  is 
essentiaL 

S.  Because  there  is  no  evidence  that  the  petitioners  were 
aliens,  and,  as  such,  authorized  to  sue  in  the  courts  of  the  United 
States ;  but  the  only  facts  in  the  case  which  Can  be  judicially 
recognized,  show  them  to  have  been  at  the  date  of  the  note, 
and  still  to  continue,  residents  of  New  Orleans,  Imd  of  tbA  state 
of  Louisiana. 

4.  Because,  even  if  originally  aliens,  and  never  naturalized, 
such  residence  deprives  a  party  of  hia  right  to  sue  in  the  courts 
of  the  jnnion,  as  an  alien. 
VoL.VIL^SC 
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^  6.  Because  there  is  no  averment,  or  proo(  that  Bedfoid,  one ' 
of  the  parties  to  the  note,  was  subject  to  the  jurisdictioQ  of  the 
courts  of  the  United  States. 

6.  Because  the  plea  to  the  jurisdiction,  under  the  circum- 
stances apparent  on  the  record,  was  lawfully  filed,  and  ought 
not  to  have  been  taken  from  the  files  of  the  court 

7.  Because  the  plaintiffs,  being  parties  to  the  insolvent  pro- 
ceedings,  were  stopped  from  questioning  the  sufficiency  of  the 
discharge. 

1.  The  note  on  its  face  shows  that  there  were  three  persons 
who  were  drawers  of  thie  instrument ;  and  this  is  also  stated 
in  the  petition  for  process  against  the  plaintiff  in  error.  The 
petition  sets  forth  that  by  thus  jointly  drawing  the  note  in  ques- 
tion, a  joint  and  several  responsibility  was  incurred.  Tet  pro- 
cess is  prayed  only  against  two  of  the  parties,  and  no  excuse 
IB  assigned  for  the  omission  to  join  the  other  party ;  no.  death 
is  suggested,  nor  is  it  alleged  that  two  only  of  the  parties  to 
the  note  were  parties  in  the  firm. 

The  renedy  on  such  a  contract,  is,  by  the  local  law  of  Lou- 
isiana, the  same  as  it  would  be  at  the  common  law,  as  a  joint 
contract.    Civil  Code  of  Louisiana,  678,  sect  2,  art  8080. 

But  if  the  remedy  be  several  as  well  as  joint,  there  is  equal 
error  in  the  judgment  of  the  district  court  If  a  joint  liabOity 
is  to.be  enforced  upon  a  joint  contract,  all  the  parties  must  be 
sued  together ;  or  if  a  separate  as  well  as  joint  liability  is  the 
obligation  of  the  contract,  each  of  the  persons  must  be  sepa- 
rately sued,  if  this  separate  liability  is  to  be  enforced.  A  suit 
against  two  of  them,  bound  by  a  joint  and  several  contract, 
cannot  be  maintained.  2  Saund.  on  PL  and  Evid.  708 ;  Streat- 
fteld  V.  HoUiday,  S  T.  R.  78S.  If  it  appear  on  the  pleadings 
that  another  should  have  been  joined,  who  has  been  oipitted^ 
the  defendant  may  demur,  arrest  the  judgment,  or  bring  a 
writ  of  error.  1  Saiind.  Plead,  and  Evid.  14. 

The  judgment  is  joint  and  several.  For  th.  *biue  is  no 
authority  in  the  law  of  Louiriana,  and  still  less  m  the  common 
law.  ^  Civil  Code  of  Louiidana,  2081. 

fL  The  omission  of  the  christian  name  of  Sigg,  one  of  the 
plaintiflb  below,  is  enxHT.    It  is  essential  toall  legal  proceedings 
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Aftt  the  names  of  the  parties  litigant  shall  be  set  forth ;  in 
civil  suits  the  parties  must  be  particularly  nnmed.     1  Bac*  Ab. 
00 ;  Emg  V.  Harrison,  8  T.  R.  d08 ;  3  Gaines's  Rep.  170 ;.  1 
Pennington's  Rep.  75,  137. 

3.  There  is  nothing  on  the  record  to  show  that  the  plaintiflb 
below  were  aliens,  and  this  was  essential  to  give,  as  it  is  to 
maintain  the  jurisdiction  of  the  district  court;  and' it  is  on 
the  ground  of  the  alienage  of  the  plaintiffs  that  the  jurisdic- 
tion is' claimed.  But  it  appears  that  they  were  residents  of 
Louisiana  at  the  date  of  the  note,  and  at  the  institution  of  the 
suit 

The  allegation  of  alienage  being  necessary  to  give  jurisdic- 
tion to  the  court,  it  must  be  proved  on  the  trial,  on  the  general 
issue.     1  Paine,  194. 

The  presumption  growing  out  of  the  facts  which  appear  oa 
the  record  is,  that  tbe  plaintiffs  were  citizens  of  liOuisiana,  and 
consequently  not  authorized  to  sue  other  citizens  of  tbe  same 
state  in  the  federal  court  If  they  were  originally  aliens,  as 
residents  of  Louisiana  at  the  time  of  the  contract  and  of 
this  suit,  they  are  not  competent  to  sue  as  aliens  in  the  federal 
court 

The  language  of  the  constitution  in  reference  to  this  sub- 
ject does  not  employ  the  technical  term  "alien,"  but  with  a 
guarded  phraseology  confers  jurisdiction  in  cases  between  "a 
state  or  citizen  thereof,  and  foreign  states,  citizens  or  subjects." 
This  form  of  expression  seems  rather  to  have  been  drawn  ftom 
the  laws  of  nations,  than  from  any  municipal -code. 

The  object  of  this  provision  was  to  give  to ,  the  general 
government,  judicial  authority  over  all  subjects  which  might 
involve  diplomatic  discussion  with  foreign  powers 

The  eleventh  section  of  the  judiciary  act  of  1789,  employs 
the  word  "  alien,"  but  it  must  be  considered  in  subordination 
to  the  clause  in  the  constitution.  How  then  is  this  language 
understood  in  legal  adjudication.  Cited,  2  Gallis.  130;"  S 
Cranch,  64  ;  7  Crancb,  606,  511,  536,  542 ;  2  Dall.  41  ;  The 
Joseph,  1  Gallis.  545,  551;  8  Cranch,  253,  254,  277;  3 
Wheat  14, 50;  6  Am.  Law  Journal,  83. 

These  cases  show  conclusively,  1.  The  national  character  of 
an  individual  is  to  be  determined  by  the  fact  of  residence. 
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t.  Thai  as  to  his  capacities^  as  well  as  his  disabilities^  the  i 
lule  ietabe-  observed. 

The  ccxwequences  of  allowing  foreignen  domidiiaAed  among 
as  all  the  privileges  of  citizens,  and  all  the  inumuiities  of  aliens 
are  unjust  They  thus  obtain  advantages  which  ought  not  to 
be  conceded  to  them.  Whenever  they  please,  they  may  sue 
in  the  state  courts,  but  their  opponents  caimot  remove  the 
cause.  Whenever  they  think  proper  they  may  sue  in  the  ftde« 
lal  courts.  Thus  the  pdicy  of  the  law  and  the  interests  €t  the 
country  are  defeated.  That  pdicy  is  to  induce  aliens  of  charac- 
ter to  become  naturalized ;  but  by  giving  these  privileges*  boun-  • 
ties  are  held  out  to  avoid  it. 

In  the  same  clauses  of  the  constitution,  and  of  this  act  ef 
congress,  provirions  are  made  in  cases  of  controversies  between 
citizens  of  different  states. 

In  setding  questions  arising  under  these  provisions,  the  courts 
of  the  United  States  have  exdusivdy  regarded  the  naked  Act 
of  domicll.  There  is  no  such  character  recognized  as  a  citi- 
zen of  a  state,  further  than  be  is  a  citizen  of  t|he  United  States^ 
reading  in  a  particular  state,  4  Dall.  S60 ;  Coxe's  Dig«  S6 ; 
Cooper's  Lessee  v.  Galbraith,  S  Wash.  C.  C.  Rep.  546. 

4.  According  to  the  law  of  Louisiana,  the  parties  to  suits 
may  ayail  themselves  of  the  privilege  to  have  their  causes  tried 
by  a  jury ;  or  they  may  prefer  adopting  the  ordinary  mode  of 
a  trial  by  the  court  In  the  latter  case,  the  trialisin  confimn- 
ity  with  the  civil  law ;  and  the  removal  to  the  superior  court 
is  in  the  nature  of  an  appeal,  carrying  up  the  entire  record ; 
the  evidence  as  well  as  the  jdeadings. 

The  jurisdiction  of  the  appellate  court  comprehends  erroiB 
in  law  and  errors  in  fact ;  and  on  this  ground  there  is  a  fiUal 
defect,  that  the  record  does  not  exhibit  any  proof  of  the  par- 
ties who  constituted  the  firm  oi  Theodore  Nicolet  and  Com- 
pany, at  the  time  of  the  contract  2  Saund.  Plead,  and  Ev. 
704 ;  5  T.  R.  709 ;  the  note  was  payable  to  Theodore  Nicolet 
and  Company. 

It  is  equally  fatal  that  there  is  no  evidence  to  show  that  tlie 
plaintifls  had  been  made  legally  liable  for  the  note  as  JndoreenL 
Tbe  note  had  pateed  into  various  hands;  it  was  held  by  one 
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BeckmaD;  aad  imleaB  they  had  been  legally  charged  by  the 
fubeequent  holdenof  the  note  with  the  payment  of  if^,  they 
would  have  no  right  of  action  against  the  drawers. 

6.  The  insolvent  proceedings  in  the  record  show  that  the 
plaintMs  in  error  were  discharged  by  the  court  in  which  the 
same  were  instituted  To  these  proceedings  the  defendants  in 
tmx  were  parties,  sind  the  contract  was  made  with  thm  in 
the  state  of  Louisiana,  so  that  they  were  bound  by  the  insol- 
vent laws.of  this  state.  Cited  Ogden  v.  Baunders,  12  Wheaton, 
21S. 

Mr  Livingston,  for  the  defendants  in  enor^  presented  the  tA- ' 
lowing  printed  argument 

The  first  point  made  by  the  plaintiffii  in  error  and  defendants 
below  is,  that  the  suit  was  irregularly  instituted;  because  no 
process  was.  sued  out  against  Bedford,  one  of  the  partners, 
the  suit  it  is  alleged  being  joint  as  well  as  severaL 

To  maintain  this  position,  the  plaintifls  in  error  rely  on 
authorities  from  the  civil  code  of  Louisiana,  and  others  drawn 
from  the  rules  of  pleading  at  common  law.  If  the  first  should 
sustain  his  position,  he  must  {wevail;  with  the  second  we  have 
nothing  to  do  in  this  cause. 

L  The  first  inquiry  is  what  was  the  nature  of  the  obligation 

^  on  which  the  suit  was  brought)    It  is  a  promissory  note  drawn 

by  a  mercantile  firm  consisting  of  three  members;  \if  whom 

two  of  the  defendants  in  the  original  suit  reside  in  the  city  of 

New  Orleans,  and  the  other  is  an  inhabitant  of  Alabama. 

The  contract,  then,  being  a  commercial  one,  is,  by  the  law 
of  Louisiana,  an  obligation  in  solido;  for  the  performance  of 
which  each  of  the  parties  is  severally,  as  well  a&  jointly,  bounds 
and  may  be  either  jointly  or  severally  sued. 

The  plaintiffs  in  error  have  cited  article  2080  of  the  Civil 
Code  of  Louisiana,  which  provides  that  all  the  parties  to  a 
jomt  contract  must  be  defendants  to  the  suit;  this  is  not  denied, 
but  this  is  an  obligation  m  wUdOf  not  a  joint  one.  It  is  defined 
by  articles  2086,  of  the  same  code. 

**  There  is  an  obligation  in  solido  on  the  part  of  the  debtors 
when  they  are  all  obliged  to  the  same  thing,  so  that  each  may 
bj  compeUed  for  the  whole,  and  when  the  payment  which  is 
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made  by  one  of  them,  exonerates  the  other.''  This  dennition 
is  taken  from  Pothier^  TraUe  JPobligatUm,  part  S,  ch.  S, 
art.  8,  sec.  1,  No.  261. 

*' An  oUigation  in  sotido  is  not  presumed;  it  must  be  ex- 
pressly stipulated;"  but  it  addsy  *Uhis  rule  ceases  to  prevail 
where  an  obligation  in  solido  takes  place  of  right  by  virtue  of 
some  provisions  of  law."  Civil  Code  of  Louisiana,  art.  2088. 
This  article  is  also  taken  from  Pothier,  ubi  supra,  No.  $66;  and 
he  gives  as  one  of  the  cases  in  which  it  is  presumed  *' when  part- 
ners in  commerce  contract  debts  on  accoimt  of  their  commerce." 

This  then  being  a  debt  so  contracted  by  partners,  is  an  obliga- 
tion til  solido :  what  ate  its  effects  as  to  obUgorsI  Article  2068, 
**  The  creditor  of  an  obUgation  in  solido  may  apply  to  any  one 
of  the  debtors  he  pleases,  without  the  debtor  having  the  right 
to  plead  the  benefit  of  division."  If  then  the  plaintifb  below 
could  have  sued  each  .of  the  partners  in  a  separate  suit,  the 
error  relied  on  is  that  he  has  sued  two  of  them.  Whether  the 
common  law  authorities  cited  prove  the  position,  is  thought 
immaterial;  because  all  that  is  required  by  the  rules  of  plead- 
ing in  Louisiana  is,  that  the  case  be  set  out  according  to  the 
q^u'ii,  and  that  the  law  applicable  to  it  entitles  the  party 
to  relief. 

Here  the  &cts  set  forth  in  the  petition  are  not  denied;  they 
show  an  obligation  on  each  of  the  two  parties  made  defendants 
to  pay  a  certain  sum;  the  prayer  of  the  petition  is  that  they 
may  be  decreed  to  comply  with  it  exactly  in  the  manner  in 
which  it  was  made,  and  the  judgment  is  in  precise  conformity 
with  the  law  that  governs  the  case. 

What  would  be  the  effect  of  allowing  the  exception?  To 
force  the  plamtiff  below  to  bring  two  actions  in  order  to 
produce  the  same  result  obtained  by  one;  a  result,  which 
it  is  the  evident  intent  of  the  Louisiana  mode  of  proceed- 
ing to  avoid.  Article  2081  of  the  Code  is  cited,  to  prove  that 
the  judgment  ought  not  to  have  been  jointly  and  severally 
entered:  that  article  only  directs  the  mode  in  which  judgments 
on  a  joint  obligation  shaJl  be  rendered;  and  so  far  as  it  applies 
to  the  case,  it  shows  that  the  judgment  must  conform  to  tlie 
nature  of  the  obligation,  which  it  does  in  our  case. 

II.  The  next  objection  is  tliat  the  christian  name  of  Sigg 
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18  omitted;  if  there  be  any  force  in  tlie  ob8erTation»  it  comee 
now  too  late;  the  object  of  setting  forth  the  name  is  to  prove 
the  identity  of  the  person ;  but  if  that  i»  done  to  the  satis&cticMi 
of  the  party  below,  he  cannot  take  advantage  of  it  here:  the 
plaintiff  in  the  suit  below  is  designated  as  J.  J.  Sigg,  this  is 
sufficient  to  a  conundn  intent;  but  non  cbnstat,  that  he  had 
any  other  name.  The  two  letters  prefixed  to  his  surname 
form  distinct  sounded  and  why  may  pot  the  godfiither  of  Mr 
Sigg»  have  given  him  those  names?  Suppose  a  woman  named 
EUen,  was  to  called  herself  in  the  pleadings  L.  N.  would.it 
not  be  sufficient,  unless  an  exception  was  made  to  false  spell- 
ing. As  well  ndg^t  the  creditors  of  the  defendants  attempt 
to  set  aside  their  own  discharge;  the  designations  of  both  of 
them  are  liable  to  the  same  objections.  The  one  is  called 
James  W.  Breedlove,  and  the  other,  William  E.  Robeson: 
now  these  intermediate  letters  may  either  be  intended  as  the 
initial  of  some  other  name  or  they  may  merely  be  placed  there 
to  deBignate  by  their  sound,  the  one  individual  from  another; 
this  last  is  a  very  common  occurrence — ^if  then  a  letter  can 
perform  this  office  when  placed  between  two  names,  why  may 
it  not  when  placed  simply  before  one. 

III.  The  third  objection,  that  the  plaintiffs  below  were  not 
proved  to  have  been  aliens  is  answered  in  two  ways.  1st,  By 
saying  that  this  court  have  no  means  of  knowing  what  was 
proved.  This  is  not  an  appeal.  That  mode  of  reviewing 
judgments  below  is  only  given  to  this  court,  in  cases  of  equity 
and  admiralty — ^this  case  is  neither.  If  the  defendants  below 
had  thought  the  evidence  insufficient,  they  might  have  spread 
it  on  the  record  by  a  bill  of  exceptionr.  This  they  have  not 
done. 

In  the  case  of  Parsons  v.  Bedford  et  al.  S  Peters,  4SS,  this 
court  decided  that  they  could  not  examine  into  the  facts  so  as 
to  reverse  a  judgment  below.  It  is  true  that  was  after  a  verdict, 
and  the  provision  of  the  constitution  in  that  respect  was 
thought  by  the  c6urt  to  apply;  but  the  reasons  urged  by  the 
counsel  and  many  of  them  used  by  the  Court,  would  ^em  to 
bear  with  propriety  on  a  case  like  this. 

In  the  case  of  Parsons  v.  Armor,  3  Petevs,  414 ;  the  court 
went  into  a  consideration  of  the  case  arising  on  the  foots:  but 
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they  do  so  under  an  express  declaration  that  they  consider  the 
ease  as  coming  under  the  description,  either  of  a  bill  of  excep- 
tion»  or  a  case  submitted ;  for  there  all  the  facts  were  stated  on 
the  record  to  have  been  either  agreed  by  the  parties,  or  stated  by 
depositions  and'  documents.  Here,  on  the  contrary,  there  is  no 
such  statement  of  fiicts,  and  the  certificate  of  the  clerk  is  only 
that  **  the  foregoing  pages  contain  a  transcript  of  the  record 
and  process,  together  with  ,all  the  pioceedings  relating  there- 
unto, the  judgment  of  the  court,  biUs  of  exception  and  docu- 
ments therein  referred  to,  and  the  vnrit  and  citation  in  error  and 
return.''  Not  a  word  mentioned  of  the  evidence.  So  that 
this  court  cannot  determine  that  no  proof  was  offered  that  the 
plaintiffii  below  were  aliens. 

But  secondly,  whether  proof  were  made  of  this  fact  or 
not  is  totally  immaterial, — ^it  is  averred  in  the  petition,  and  the 
only  fact  in  issue  by  the  answer  is  the  discharge. 

17.  A  point  not  stated  in  the  printed  case  seems  to  have  been 
insisted  on  at  the  hearing,  viz :  that  it  does  not  appear  by  the 
record,  that  any  proof  was  made  ihat  Nicolet  and  Sigg  are  the 
persons  composing  the  firm. 

To  this,  llie  same  answers  appiy  that  were  give^  to  the 
third  objection. 

y.  This  objection  (4th  in  the  printed  statement)  appears 
to  be  tantamount  to  saying  that  residence  and  citizenship  are 
synonymous.  It  has  been  repeatedly  decided,  thiat  one  of  the 
parties  being  a  resident  of  a  different  state  from  the  other,  will 
not  give  jurisdiction  to  the  courts  of  the  United  States.  Citi- 
zenship or  alienage  must  be  satisfactorily  stated. 

VI.  The  want  of  an  averment  that  Bedford  was  subject  to 
the  jurisdiction  of  the  court  The  answer  to  this  objection 
has  been  anticipated  in  that  which  was  given  to  the  first  error 
assigned.  Bedford  was  not  a  party  t<^the  suiL  Those  only 
are  parties  against  whom  process  is  prayed.  The  contract 
bfiing  in  solido,  he  was  not  a  necessary  party. 

VII.  That  the  court  did  right  in  receiving  the  plea  to  the 
jurisdiction  after  the  trial  had  begun,  and  were  wrong  in  after- 
wards directing  it  to  be  withdrawn,  is  a  position  which  appears 
contradictory  to  the  best  established  rules  of  pleading.  That 
the  plea  came  too  late.    See  1  Mason,  364;  The  Sloop  Abby, 
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1  Peters^  450,  498;  4  Mason,  437;  4  Peters,  480;  1  Martin's 
Rep.  N.  8.  p.  4.    That  the  court  have  a  right  to  reverse  their 
interlocutory  decrees  and  to  ratify  an  error  while  within  their 
reach.    2  Cranch,  33;  3'Martin''s  Rep.  N.  S. 

YIII.  An  objection,  not  in  the  printed  copy,  seems  to  have 
been  insisted  on  in  argument,  that  by  the  protest  of  the  note 
while  in  the  hands  of  Beckman,  and  the  record  of  the  suit 
brought  by  Sigg,  as  well  as  by  the  indorsements,  it  appears 
that  the  note  had  been  the  property  of  those  persons  respect- 
ively, and  that  it  ought  to  have  been  snown  that  they  were 
capable  of  suing  in  the  court  of  the  United  States.  If  the  ob- 
jection were  good  in  point  of  law,  it  fails  under  the  circum* 
stances  of  this  case;  because  all  the  reasoning  which  applies 
to  that  which  is  founded  on  the  alleged  incapacity  of  the  plain- 
tifiSi^  may  be  used  against  this.  But  the  ground  is  in  itself 
untenable,  although  the  payee  of  a  note  may  have  indorsed  it 
to  ar  "ther,  and  he  to  a  third ;  yet  whenever  it  comes  back  to 
the  nands  of  the  payee,  he  holds  it  in  his  original  right,  and 
not  under  the  subsequent  indorsers. 

IX.  The  last  ground  relied  ou  is,  that  tlie  appeals  were  dis- 
charged by  the  proceedings  set  forth  in  the  record;  and  the 
cases  of  Ogden  v.  Saunders  and  Bergh  and  Zacarie  v.  Saunders, 
are  relied  on.  The  inference  to  be  drawn  from  these  decisions 
is  directly  the  reverse ;  that  aliens  and  citizens  of  other  states  are 
not  bound  by  state  insolvent  or  bankrupt  proceedings,  unless, 
as  in  the  case  of  Clay,  the  creditor  had  made  himself  a  party 
to  the  proceedings  by  appearing  or  accepting  his  dividend.  But 
even  admitting  that  the  plaintiff,  as  aliens,  were  bound  by  a 
regular  proceeding  under  the  state  law,  they  are  not  bound  by 
this. 

The  proceedings  of  Breedlove  and  Robeson  are  under  tbe 
state  law,  passed  20th  February  1817,  2  Lislet's  Digest,  424. 

That  law  has  several  essential  provisions,  which,  before  this 
court  can  confirm  his  dischaige,  must  appear  to  have  been  com- 
plied with : 

1.  By  the  eighth  section,  the  judge  to  whom  application  is 
made,  must,  after  he  is  convinced  that  the  formalities  prescribed 
by  the  M£t  have  been  -complied  mthj  order  the  creditors  to  be 
Vol.  Vll.— S  D 
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called,  in  the  maimer  and  within  the  time  directed  for  repeals 
by  the  Civil  Code,  art..4,  tit.  16,  book  3;  this  reference  is  to  the 
Civil  Code  then  in  force ;  but  the  same  provinons  have  been 
transferred  to  the  new  code  now  before  the  court,  and  are 
found  in  article  3054;  one  part  of  which  is,  that  <<  the  creditors 
shall  be  summoned  to  attend  by  process,  issued  from  the  court, 
if  the  creditors  live  within  the  parish  where  the  meeting  shall 
take  place.''  No  such  process  appears  by  the  record,  yet  the 
plaintiffi  are  admitted  to  have  resided  in  the  parish,  and  they 
excepted  to  the  introduction  of  the  insolvent  proceedings, 
« because  they  were  not  cited  as  parties  (see  bill  of  exceptions, 
p.  18). 

This  is  a  &tal  error.    There  are  many  others. 

2.  The  said  law  does  hot  authorize  any  judgment  of  dis- 
charge from  the  debts,  as  is  pronounced  by  the  Parish  judge, 
in  the  proceedings  (p.  47),  see  sect.  28. 

S.  By  the  second  section,  the  debtor  is  obliged  to  file  with  his 
procee^gs  an  account  of  his  losses.  No  such  account  ap- 
pears in  his  proceedings. 

4.  By  the  seventh  section,  if  the  appraised  value  of  the  pro- 
perty surrendered  do  not  amovmt  to  more  than  one  tliird  of  the 
debts,  he  shall  not  receive  the  benefit  of  the  act,  unless  the 
losses  are  proved  .by  the  oaths  of  two  witnesses.    There  is  no. 
appraised  property,  and  no  oath  to  prove  the  losses. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  suit  was  instituted  in  the  court  of  the  United  States  for 
the  eastern  district  of  Louisiana,  by  Theodore  Nicolet  and  J. 
J.  Sigg,  subjects  of  the  republic  of  Switzerland,  merchant3  and 
partners,  trading  under  the  firm  of  Theodore  Nicolet  &  Ca, 
against  James  W.  Breedlove  and  William  L.  Robeson,  mem- 
bers of  a  commercial  company  consisting  of  J.  R.'  Bedford, 
James  W.  Breedlove  and  William  L.  Robeson,  merchants  and 
partners,  formerly  doing  business  under  the  firm  of  Bedford, 
Breedlove  and  Robeson. 

The  petition,  which  in  the  courts  of  Louisiana  supplies  the 
place  of  a  declaration  at  commcm  law,  is  founded  on  a  pro- 
missory note  in  the  following  words : 
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|t064  10.  JVeto  OrUana,  JVW.  8S,  182(1. 

Sixty  days  after  date  we  promise  to  pay  to  order  of  Messrs 
Theodore  Nicolet  &  Co.  twenty-nine  hundred  sixty-four  and 
ten  hundredths  dollars,  value  received. 

Bedford,  Breedlove  and  Robeson. 

In  June  1828,  the  defendants  filed  theur  plea  and  answer, 
setting  forth  that  after  the  execution  of  the  said  note,  their  af- 
fairs having  become  embarrassed,  they  made  out  a  full  and 
^complete  schedule,  exhibiting  all  their  property  and  the  debts 
due  to  and  from  them,  v  hich  said  property  was  duly  accepted 
by  the  judge  of  the  Parish  court  for  the  benefit  of  the  creditors 
placed  on  the  said  schedule,  among  whom  were  the  plaintifils 
Theodore  Nicolct  &  Co.,  who  were  then  and  at  the  time  of  the 
execution  of  the  said  note,  residents  of  New  Orleans.  The  an- 
swer then  sets  forth  at  large  the  proceedings  after  the  accept- 
ance of  the  property,  and  the  final  discharge  of  the  defendants 
by  the  judgment  of  the  Pa^rish  court,  given  in  pursuance  of  the 
laws  of  the  state,  which  judgment  they  plead  in  bar  of  the 
action^ 

Afterwards,  in  January  1830,  the  cause  came  on  for  trial, 
when  the  following  entry  was  made.  **  This  cause  came  on 
for  hearing  before  the  court,  when,  after  hearing  the  arguments 
of  counsel  in  part,  it  is  ordered  that  this  cause  be  set  for  trial 
on  the  jury  docket  on  the  plea  filed  this  day.'^  And  afterwards, 
on  the  same  day,  ''came  the  defendants  by  their  counsel  and 
filed  the  following  plea.^' 

This  plea  objects  to  the  jurisdiction  of  the  court,  because  the 
note  in  the  petition  mentioned  was  drawn  by  Bedford,  Breed- 
love  and  Robeson,  payable  to  the  order  of  Theodore  Nicolet  Sc 
Co.,  which  said  firm  of  Theodore  Nicolet  &  Co.  is  composed 
of  other  persons  than  the  said  Theodore  Nicolet  and  the  said 
J.  J^  Sigg :  to  wit,  Grermain  Musson  and  others,  all  and  each  of 
whom  are  citizens  of  the  United  States  and  state  of  Louisiana. 

The  plea  farther  allege?,  that  Frederick  Beckman^  a  remote 
indorser  on  the  said  note,  had  since  the  indorsement  become  a 
citizen.  The  plaintiffs  objected  to  the  reception  of  this  plea 
U>  the  jurisdiction,  because  it  came  too  late. 

Afterwards,  in  May  1830,  the  court,  on  a  re-hearing,  ovec* 
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ruled  the  plea  to  the  jurisdiction  which  had  been  received  at 
the  January  term.    The  defendants  excepted  to  this  dedsioii. 

The  cause  cable  on  for  trial  before  the  court,  a  jury  not  hav- 
ing been  required,  when  the  following  admissions  were-  made. 

**  It  is  admitted  that  the  persons  composing  the  firm  of  T.  Ni- 
colet  &  Co.  were  residents  of  the  state  at  the  time  of  the  exe- 
cution of  the  note  sued,  and  have  continued  so  up  to  the  pre- 
sent date ;  that  they  are,  however,  absent  abbut  six  montlu  i^ 
the  year,  but,  when  so  absent,  have  their  agents  to  attend  to 
their  business ;  and  that  their  commercial  house  hasjBxisted  in 
New  Orleans  ever  since  the  execution  of  the  said  note.  ^  It  is 
also  admitted  that,  at  the  time  of  the  execution  of  the  said 
note,  the  defendants  J.  W.  Breedlove  and  William  L.  Robeson 
were  residents  of  the  city  of  New  Orleans^  and  citizens  of  the 
state  of  Louisiana. " 

These  admissions  are  of  no  importance  in  the  cause.  The 
residence  of  aliens  within  the  state  constitutes  no  objection  to 
the  jurisdiction  of  the  federal  court. 

The  defendants  offered  in  evidence  the  record  of  the  bank- 
rupt proceedings  from  the  parish  court  It  was  admitted  that 
the  meeting  of  the  creditors  was  duly  advertised  in  the  public 
prints.  The  plaintiffii  objected  to  the  admission  of  this  record, 
but  the  court  determined  that  it  should  be  read. 

The  defendants  also  gave  in  evidence  the  record  of  the  pro- 
ceedings of  the  court  in  a  suit  brought  by  the  plaintifi^  J.  J. 
Sigg,  on  the  same  note,  against  Bedford,  Breedlove  and  Ro- 
beson, to  which  the  defendants,  James  W.  Breedlove  and 
William  L.  Robeson,  appeare4i  and  pleaded  to  the  jurisdiction' 
of  the  court,  on  which  the  suit  was  discontinued  on  motion  of. 
the  plaintiffs'  counsel. 

In  June  1830,  the  court  rendered  its  judgment  in  favour  of 
the  plaintifis  for  the  amount  of  the  note,  with  interest ;  which 
judgment  is  brought  before  this  court  by  writ  of  error. 

The  pkintiflb  assign  the  following  errors  in  the  proceedings 
of  the  district  court. 

1st.  The  action  was  inegularly  instituted,  no  process  having 
been  sued  out  against  Bedford,  one  of  the  partners,  and  the 
contract  being  jomt  as  well  as  several 
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Sd.  Neither  in  the  petition,  writ,  or  in  any  part  of  the  pro- 
ceedings, is  the  christian  name  of  Bigg  set  forth. 

3d.  There  is  no  evidence  that  the  petitioners  are  aliens.  They 
are  shown  to  have  been  at  the  date  of  the  note,  and  to  the  time 
of  the  trial,  residents  of  New  Orleans. 

4th.  If  originally  aliens,  their  residence  in  New  Orleans  ren- 
ders them  incapable  of  suing  in  the  courts  of  the  United  States. 

5th.  There  is  no  averment  or  proof  that  Bedford,  one  of  the 
p^es  to  the  note,  was  subject  to  the  jurisdiction  of  the  court 

6th.  The  plea  to  the  jurisdiction  was  properly  filed,  and 
ought  not  to  have  been  taken  from  the  files  of  the  court 

7th.  The  plaintiffi  being  parties  to  the  insolvent  proceedings, 
were  stopped  firom  questioning  the  sufilciency  of  the  discharge* 

L  The^first  error  asdgned,  that  the  suit  is  brought  against  two 
<tf  three  obligors,  might  be  fatal  at  common,  law.  But  the 
courts  of  Louisiana  do  not  proceed  according  to  the  rules  of  the 
common  law.  Their  code  is  founded  on  the  civil  law,  and  our 
inquiries  must  be  confined  to  its  rules. 

The  note  being  a  commercial  partnership  contract,  is  what 
the  law  of  Louisiana  denotes  a  contract  in  soUdOy  by  which  each 
party  is  bound  severally  as  well  as  jointly,  and  may  be  sued 
severally  or  jointly.  The  Civil  Code  of  Louisiana,  article  2080, 
directs,  *'  that  in  every  suit  on  a  joint  contract  all  the  obligors 
must  be  made  defendants;  and  the  succeeding  article  directs 
that  '*  judgment  must  be  rendered  against  each  defendant  se- 
parately, for  his  proportion  of  the  debt  or  damages.'* 

Article  S086  says,  ^  there  is  an  obhgation  m  soUdo  on  the 
part  of  the  debtors,  where  they  are  all  obUged  to  the  same 
thing,  80  that  each  may  be  compelled  for  the  whole."  Article 
9068  says,  **  an,  obligation  tn  8oUdo  is  not  presumed ;  it  must  be 
expressly  stipulated.'' 

This  rule  ceases  to  prevail  only  in  cases  where  an  obliga*i 
tion  in  solido  takes  place  of  right  by  virtue  of  some  provisions 
of  the  law.**  Pothier,  from  whom  this  article  a{^)eara  to  be 
taken,  part  8,  ch.  3,  art  8,  gives,  in  number  266,  as  one  of  the 
instances  in  which  the  law  presumes  it,  <<  where  partners  in 
cominerce  contract  some  obligation  in  reqpect  of  their  joint  cod- 
cem." 

Thia  then  is  a  contract  in  solido,  on  which  the  tMurties  mav 
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be  sued  severally  or  jointly)  and  by  which  each  is  liaUe  ibr  the 
whole. 

The  Civil  Code,  so  far  as  we  are  informed,  does  not  affirm  or 
deny  that  a  suit  may  be  sustained  on  such  a  contract  against 
two  of  three  obligors.  The  rules  o(  practice  in  Louisiana,  so 
far  as  we  understand  them,  require  that  the  petition  should 
state  the  truth  of  the  case,  and  shouU  show  aright  in  the  pe- 
titioner to  recover.  It  is  not  drnied  that  this  petition  states  the 
case  truly,  nor  is  it  denied  that  the  petitioner  has  a  right  to  re- 
cover from  the  defendants  the  sum  demanded.  It  is  alleged 
that  he  has  not  a  right  to  recover  it  in  the  form  of  action  which 
he  has  adopted.  He  might  have  obtained  a  judgment  against 
each  for  the  whole  sum,  but  not,  it  is  said,  against  two  of  them, 
m  oue  action.  If  this  be  the  rule  of  the  common  law,  it  is  a 
mere  technical  rule,  not  supported  by  reason  or  convenience. 
No  reason  other  than  what  is  merely  technical  can  be  assigned 
for  requiring  the  additional  labour  and  expense  of  two  actions 
for  the  attainment  of  that  which  may  be  as  well  attained  by 
one.  We  have  no  reason  for  supposing  that  this  technical  prin- 
ciple has  been  engrafted  on  the  civil  law.  The  contrary  is  to 
be  inferred  from  the  practice  of  that  branch  of  it  with  which  we 
are  fiuniliar.  It  is  a  rule  in  chancery  that  all  those  against 
whom  a  decree  can  be  made,  shall  be  brought  before  the  court, 
if  they  are  within  its  jurisdiction.  A  court  of  equity,  proceed- 
ing on  the  principles  of  the  civil  law,  would  not  tcderate  sepa- 
rate actions  in  this  case.  That  court,  in  a  case  of  which  it 
would  take  cognizance,  might  requure  that  all  those  bouiktin 
the  note  should  be  brought  before  it  in  the  same  suit,  not  that 
separate  actions  should  be  brought  against  those  who  might  be 
sued  in  one.  On  the  princifdes  ot  the  civil  law  it  would  seem 
that  the  defendants  may  be  required  to  account  for  not  joining 
Uie  thitd  promissor  in  the  suit,  not  for  joining  two  of  them.  Hie 
record  contains  ample  evidence  tothis  pohit. 

In  the  bankrupt  proceedings  given  in  evidence  by  the  defend- 
ants in  the  district  court,  the  petitioners  state  John  R.  BedfonI 
to  be  a  resident  of  the  state  of  Alabama,  and  the  schedule  re- 
quired by  law  alao  states  hun  to  be  of  Alabama. 

In  the  record  of  the  proceedings  brought  by  J.  J.  Sigg  on  the 
same  note,  against  Bedford,  Breedlove  and  Robeson,  the  defisnd- 
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aDts  pled  to  the  jurisdiction  of  the  court,  and  alleged  in  their 
plea  that  John  R.  Bedford,  one  of  the  members  of  the  firm  of 
Bedford,  Breedlove  and  Robeson,  was  not  a  citizen  of  the  state 
of  Louisiana,  but  is  an  inhabitant  and  'citizen  of  the  state  of 
Alabama.  The  suit  was  disconUnued  on  the  motion  of  the 
plaintiflB*  counsel 

It  was  then  fully  shown  to  the  court  that  Bedford  could  not 
have  been  joined  in  the  action;  and  it  has  been  repeatedly  de- 
cided that  in  chancery,  if  the  court  can  make  a  decree  according 
to  justice  and  equity  between  the  parties  before  tHem,  that  de- 
cree shall  not  be  withheld  because  a  party  out  of  itis  jurisdiction 
is  not  made  a  defendant,  although  he  must  have,  been  united 
in  the  suit  had  he  been  within  reach  of  the  process  of  the  court 
In  this  case  the  judgment  conforms  to  right  and  justice,  since 
the  plaindfis  were  entitled  to  claim  the  full  sum  from  each  ct 
the  defendants. 

In  a  question  of  doubtful  practice,  it  ought  not  to  be  entirely 
disregarded,  that  the  defendants  in  the  district  court  have  not 
taken  this  objection,  though  they  pled  to  the  jurisdiction  of  the 
court  t  Pothier,  p.  2,  ch.  S,  art  8,  no.  270,  271,  would  seem 
to  indicate  that  more  than  one,  and  less  than  all  the  obligors, 
when  bound  in  solido,  may  be  joined  in  the  same  suit 

We  think  there  was  no  error  in  joining  two  of  the  defendants 
in  the  same  action. 

2.  The  plaintiff  Sigg  is  denominated  in  the  petition  and  writ 
J.  J.  Sigg.  The  omission  of  his  christian  name,  at  full  length, 
IS  alleged  to  be  error.  He  may  have  had  no  christian  name. 
He  may  have  assumed  the  letters  **J.  J."  as  distinguishing  him 
from  other  persons  of  the  surname  of  Sigg.  Objections  to  the 
name  of  the  plaintiff  cannot  be  taken  advantage  of  after  judg- 
ment If  J.  J.  Sigg  was  hot  the  petson  to  whom  the  promise 
was  made,  was  not  the  partner  of  Theodore  Nicolet  &  Co.,  ad- 
vantage should  have  been  taken  of  it  sooner.  It  is  now  too  late.' 

S.  The  petition  avers  that  they  are  aliens.  This  averment  is 
not  contradicted  on  the  record,  and  the  court  cannot  presume 
that  they  were  citizens. 

4.  If  originally  aliens,  they  did  not  cease  to  be  so^  or  lose 
their  right  to  sue  in  the  federal  court,  by  a  residence  m 
Louifloana.    Neither  the  constitution  nor  acts  of  congress  jne<^ 
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quire  that  aliens  should  reside  abroad  to  entitle  them  to  sue  in 
Uie  courts  of  the  United  States. 

5.  The  suit  not  having  been  brought  against  Bedford,  it 
was  not  necessary  to  aver  or  prove  that  he  was  subject  to  the 
jurisdiction  of  the  courts  of  the  United  States. 

6.  The  sixth  objecti<m  is»  that  the  plea  to  the  jurisdiction 
was  lawfully  filedi  and  ought  not  to  have  been  taken  from  the 
files  of  the  court. 

This  plea  was,  that  the  firm  of  Theodore  Nicolet  Ik,  Co. 
consisted  of  other  persons  in  addition  to  those  named  in  the 
writ  and  petition,  and  that  those  other  persons  were  citizens  <tf 
Louisiana. 

It  is  admitted  that  a  constitutional  or  legal  disability  in  the 
court  to  exercise  jurisdiction  over  the  parties,  may  be  taken 
advantage  of  by  plea  in  abatement,  but  they  must  be  parties. 
If  they  are  not,  the  objection  is  of  a  different  character.  In 
the  case  at  bar  those  persons  who,  if  named  as  plaintifis,  might 
have  ousted  the  jurisdiction  of  the  court,  were  not  plaintifis. 
To  make  them  so,  was  preliminary  to  any  objection  to  them. 
The  plea,  therefore,  was  to  be  considered  as  objecting  to  the 
writ  bnd  petition,  because  all  the  members  of  the. firm  of 
Theodore  Nicolet  &  Co.  are  not  named.  The  incapacity  of 
those  members  to  sue,  was  to  be  considered  after  they  became 
plaintiffl.  If  persons  who  ought  to  join  in  a  suit  do  not  join  in 
it,  the  dbjection  is  not  to  the  jurisdiction  of  the  court  on  ac- 
count of  their  invalidity  to  sue,  but  because  the  proper  plain- 
tiflb  have  not  all  united  in  the  suit  The  plea  is  to  be  consi- 
dered as  if  the  averment  that  Germain  Musson  and  others  wera 
citizens  of  Louisiana,  had  not  been  contained  in  it. 

This  plea  was  ofiered  after  issue  was  joined  on  a  plea  in  bar, 
and  the  argument  of  the  causie  had  commenced.  The  court 
might  admit  it,  and  the  court  might  also  reject  it  It  was  in 
the  discretion  of  the  court  to  allow  or  refuse  this  additional 
plea.  As  it  did  not  go  to  the  merits  of  the  case,  the  court 
would  undoubtedly  have  acted  rightly  in  rejecting  it  But  it 
was  received,  and  the  question  is,  whether,  after  its  recqptiM, 
all  power  over  it  was  terminated. 

All  the  proceedings  are  supposed  to  be  within  the  contitil  of 
the  court  while  they  are  in  paper,  and  befiMe  ajwry  u  sivoni  or 
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a  judgment  given.  If  so,  the  orders  made  may  be  revised,  and 
such  as  in  the  judgment  of  the  court  may  have  been  iiregu- 
ktrly  or  improperly  made,  may  be  set  aside.  If  such  be  the 
discretion  of  the  court,  this  is  not  a  case  in  which  a  supervising 
tribunal  v^ill  control  that  discretion.  The  court  very  properly 
thought  that  after  issue  was  joined  and  the  argument  com- 
menced, an  additional  plea  not  going  to  the  merits,  but  which 
might  defeat  the  action,  ought  not  to  have  been  received.  We 
are  not  prepared  to  say,  they  exceeded  their  power  in  correcting 
this  order  and  setting  it  aside.  If  they  did  not  exceed  their 
powef,  they  have  committckl  no  error  in  this  exercise  of  it. 

7.  The  seventh  and  last  error  assigned  is,  that  the  plaintifls, 
being  parties  to  the  insolvent  proceedings,  were  stopped  from 
questioning  the  sufficiency  of  the  discbarge. 

The  act  of  Louisiana,  passed  on  the  20th  of  February  1817, 
section  8,  relative  to  the  voluntary  surrender  of  property,  and 
to  the  mode  of  proceeding,  &c.  directs  when  the  judge  shall 
be  satisfied  that  the  debtor  is  entitled  to  the  benefit  of  the  act, 
^  he  shall  order  that  the  creditors  of  said  debtor  be  called  in 
the  manner  and  within  the  time  prescribed  for  respites  by  the 
Civil  Code,  art.  4,  title  16^  book  3;  and  he  shall  appoint  a 
counsellor  to  represent  the  creditors  absent  or  residing  out  of 
the  state,  if  there  be  any  mentioned  in  the  schedule." 

The  pipovision  referred  to,  is  in  title  18,  articles  3052,  3053, 
3054,  in  the  volume  in  possession  of  the  court 

The  language  of  the  code  is,  *^  the  respite  is  either  yoluntary 
or  forced.     It  is  voluntary  when  all  the  creditors  consent,  &c." 

<^  It  is  forced  when  a  part  of  the  creditors  refuse  to  accept 
the  debtor's  proposal,^  and  when  the  latter  is  obliged  to  compel 
them,  by  judicial  authority,  to  consent  to  what  the  others  have 
determined  in  the  oases  directed  by  law.*'     ~      ' 

The  forced  respite  takes  place  when  the  creditors  do  not  all 
agree,  for  then  the  opinion  of  the  three-fourths,  in  number  and 
in  amount,  prevails  over  that  of  the  creditors  forming  the  other 
fourth,  and  the  judge  shall  approve  ^ch  opinion,  and  it  shall 
be  binding  on  the  other  creditors  who  did  not  agree  to  it. 

But  in  order  that  d^ respite  may  produce  that  effect,  it  is  ne- 
cessary, 

1.  That  the  debtor  should  deposit,  &c. 
Vol.  VIL— 3  E  . 
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2.  That  a  meeting  of  the  creditors  of  such  debtor,  domici^ 
liated  in  the  stale,  shall  be  called  on  a  certain  day  at  the  oflke 
of  a  notary  public  by  order  of  the  judges  at  which  meeting  the 
creditors  shall  be  summoned  to  attend,  by  process  issued  from 
the  court,  if  the  creditors  live  within  the  parish  where  the 
meeting  shall  take  place,  or  by  letters  addressed  to  them  by 
the  notary,  if  they  are  liot  residing  in  the  parish. 

It  is  further  directed  that  the  meeting,  as  well  as  its  object, 
be  advertised  in  English  and  in  French. 

It  was  admitted  that  this  advertisement  was  made;  but  it  is 
not  admitted  nor  proved  that  the  petitioners  were  summoned 
to  attend  by  process  from  the  court,  or  by  letters  addrened  to 
them  by  the  notary.    Nor  did  they  appear  voluntarily. 

Is  the  judgment  binding  on  theml 

It  is  unquestionable  that  summary  proceedings  of  this  de- 
scription must  be  regular,  and  that  their  regularity  must  be 
shown  by  the  party  who  relies  on  them.  Notice  to  the  credi* 
tors  is  material,  and  the  law  prescribes  that  notice  and  defines 
it  Advertisement  in  the  papers  is  not  sufficient.  Personal 
notice  must  be  given  to  a  resident  within  the  parish,  by  process ; 
to  a  non-resident,  by  a  letter  from  the  notary.  The  law  deems 
this  notice  indispeniBaUe,  and  the  court  cannot  dispense  with 
it  For  want  of  it  the  judgment  of  discharge  was  no  bar  to 
this  actioiL 

There  aire  other  irregularities  in  the  proceedings,  but  want 
of  notice  is  filial,  and  it  is  unnecessary  to  notice  them. 

Judgment  afikmed,  with  costs  and  damages^  at  the  rate  of 
six  per  cent  per  annum. 


Digitized  by  VjOOQIC 


JANUARY  TERM  1833.  435 


AbrsiI  L.  Duncan's  Heirs  and  Representatives,  plain- 

TIPFS  IN  ERROR  V.  ThE  UnITSD  StATES. 

Aetkm  on  a  bond  executed  by  Wllfitm  Canon»  m  paynMiter,  and  dgned  by 
A.  L.  Doncu  and  John  Canon  m  his  mretiefb  conditioned  that  WiUiun 
Canon,  paymaster  for  the  United  Statei^  ihould  perform  the  duties  of 
that  office  within  the  distxict  of  Oileans.  The  breach  alleged  was  that 
W.  C.  had  received  large  snms  of  money  in  his  official  capadty^  in  his 
life  tim^  which  he  had  refoscd  to  pay  into  the  treasoty  of  the  United 


The  bond  was  dnwn  in  the  names  of  Abner  L.  Duncan,  John  CarMn  and 
Thomas  I>aacan  as  sureties  for  William  Carson,  but  was  not  executed  by 
Thomas  Duncan.  There  were  no  witnesses  to  the  bond,  but  it  was 
acknowledged  by  all  the  parties  to  it  before  a  notary  public  Thede^ 
fondants,  the  hein  and  representatiTes  of  A.  Lm  Duncan,  in  answer  to 
a  petitiott  to  compel  the  payment  of  the  bond,  say  that  it  was  stipulated 
and  undentood,  when  the  bond  was  executed,  that  one  Thomas  Duncan 
should  s^  it,  which  was  nerer  done^  and  the  bond  was  never  completed! 
and  theiefore  A.  JL.  Duncui  was  nerer  bound  by  it  t  they  also  say,  that, 
as  the  lepreseatatiTes  of  A.  L.  Duncan,  they  are  not  liable  for  the  alleged 
deftkation  of  William  Carson,  because  he  acted  as  paymaster  out  of  the 
limiti  of  the  dbtrict  of  Xouisiana;  and  the  deficienciei^  if  any,  occurred 
without  the  Ihaiti  of  the  said  district 

Before  the  jq^  were  sworn  the  defendants  offered  a  statement  to  the  eooxt 
for  the  purpose  of  obtaiiung  a  special  Terdict  on  the  facta,  according  to 
the  provinons  of  the  act  of  the  legiskiure  of  Louisiana  of  1818.  The 
oonrt  would  not  suffer  the  same  to  be  giren  to  the  jury  for  a  special 
finding,  because  it  **  was  contrary  to  the  practice  of  the  court  to  compel 
a  jury  to  find  a  ^eci^  verdict" 

The  judge  chaiged  the  juiy  that  the  bond  sued,  upon  was  not  to  be  gov- 
erned by  the  laws  of  Louinana  in  force  when  the  bond  was  signed  at 
Mew  Orleans  but  that  this  and  all  nmilar  bonds  must  be  considered  as 
having  been  executed  at  the  seat  of  the  government  of  the  United  Statei^ 
and  to  be  governed  by  the  principles  of  the  common  law  i  that  although 
the  copy  of  the  bond  sued  on,  which  was  certified  fitmi  the  treasury 
department,  exhibited  a  scnwl'instead  of  a  seal,  yet  they  had  a  right  to 
presume  that  the  orif^nal  bond  had  been  executed  according  to  law  i  and 
that  in  the  absence  of  all  proof  as  to  the  limits  of  the  district  of  New 
Orlean%  the  jniy  was  bound  to  presume  that  the  defidcation  occurred 
within  the  district!  and  If  the  paymaster  adted  beyond  the  limits  of  the 
district,  it  was  incumbent  on  the  defendants  to  prove  the  foct.i  held,  that 
there  was  no  error  in  these  decisions  of  the  district  coart  of  Louisiana. 

This  is  an  official  bond,  and  wi^  given  in  pursuance  of  a  law  of  the  United 
States.    By  this  law,  the  conditions  of  the  bond  were  fixed « and  also  the 
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manner  in  wbich  its  obligations  should  be  enforced.  It  was  ddivered  to 
the  treasury  department  at  Washington  $  and  to  the  treasufy,  did  the  |>ay- 
master  and  his  sureties  become  bound  to  pay  any  moneys  in  his  handa^ 
These  powers  exercised  by  the  federal  government  cannot  be  questioned. 
It  has  the  power  of  prescribing  under  its  own  laws,  what  kind  of  security 
shall  be  given  by  its  agents  for  a'faithfitl  discharge  of  their  public  duties. 
And  in  such  cases  the  local  law  cannot  affect  the  contract,  as  it  b  made 
with  the  government  {  and,  in  contemplation  of  law,  at  the  place  where 
its  principal  jj^owcrs  are  exercised. 

It  is  not  essential  that  any  court,  in  establishing  or  chanj^ng  its  practioei 
should  do  so  by  the  adoption  of  written  rules.  Its  practke  may  be 
established  by  a  uniform  mode  of  proceeding  for  a  serite  of  years,  and 
this  forms  the  law  of  the  court.  In  thb  case  it  appears  that  the  Louiai* 
ana  law,  which  regulated  the  practice  of  the  district  court  of  Louisiana, 
has  not  only  been,  repealed,  but  the  record  shows  that  in  the  year  1830, 
when  the  dedsion  was  given  in  this  case,  there  was  no  such  practice 
of  the  court,  as  was  adopted  by  the  act  of  congreiss  of  26  May  1834^ 
The  court  refused  the  statement  of  facts  to  go  to  the  jury  for  a  gpt&al 
finding,  because  they  say  '*such  was  contrary  to  the 'practice  of  the 
court" 

By  the  court.  On  a  question  of  practice,  it  would  seem  that  the  decision 
of  the  d' strict  court  as  to  what  the  practice  is  should  be  conclusive. 
The  pra  tice  of  the  court  cannot  be  better  known  and  established  than 
by  its  own  solemn  adjudications  on  the  subject. 

IN  error  from  the  district  court  of  the  United  States  for  the 
eastern  district  of  Louisiana. 

On'the  22d  November  1829,  the  district  littomey  of  the 
United  States  filed,  on  behalf  of  the  United  States^  a  petition 
stating  that  on  the  4th  of  March  1807,  William  Carson,  Abner 
Lk  Duncan  and  John  Carson  made  and  executed  their  bond  to 
the  United  States  in  the  sum  of  ten  thousand  dollars,  by  which 
they  bound  themselves  and  each  of  them,  and  either  of  their 
heirs,  executors  and  administrators,  that  William  Carson,  pay- 
master of  the  United  States,  should  well  and  truly  perform  and 
discharge,  according  to  law,  the  duties  of  the  office  of  paymas- 
ter of  the  United  States,  within  the  district  of  New  Orleans. 

The  petition  alleged  a  breach  of  this  bond  by  William  Car- 
son, paymaster,  in  having  received  in  his  life  time  large  sums 
of  money  in  that  capacity,  which  he  refused  to  pay  into  the 
treasury  of  the  United  States.  And  also  that  Abner  L.  Dun- 
can has  deceased,  leaving  property,  and  that,  by  reason  of  the 
facts  above  stated,  his  heirs,  to  wit,  John  N.  Duncan,  Frances 
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DiincaD,  wife  of  Frederic  Conrad,  Hannah  Duncan,  Eliza 
Duncan,  and  Abner  Duncan,  all  children  of  the  said  Abner 
L.  Duncan,  these  three  last  named  being  minors,  and  also  Fran- 
ces S.  Duncan,  wife  of  the  said  Abner  L.  Duncan,  who  has 
accepted  the  community  of  her  deceased  husband,  have  be- 
come liable  to  pay,  and  are  indebted  to  the  United  States^ 
jointly  and  severally,  in  the  sum  of  iten  thousand  dollars. 
The  petition  proceeds  to  pray  that  John  N.  Duncan  and  Fran- 
ces S.  Duncan,  and  the  aforesaid  minors  Hannah,  Eliza,  and 
Abner  Duncan,  their  tutors  and  curators,  be  cited  to  answer  the 
petition,  and  that,  after  due  proceedings  had,  they  may  have 
judgment  against  them,  jointly  and  severally,  for  the  sum  of 
ten  thousand  dollars,  with  interest  and  costs. 
To  this  petition  was  annexed  a  copy  of  the  bond,  as  fol- 


<' Know  all  men  by  these  presents,  that  we,  William  Carson, 
paymaster  for  the  ITnited  States  of  America,  within  the  dis- 
trict of  New  Orleans^  Abner  L.  Duncan,  John  Carson,  and 
Thomas  Duncan,  Esquires,  are  held  and  firmly  bound  unto  the. 
said  United  States  in  the  penal  sum  of  ten  thousand  dollars, 
money  of  the  United  States,  to  be  paid  to  the  said  United  States 
of  America,  for  whidh  payment  well  and  truly  to  be  made  we 
bind  ourselves,  and  each  of  us,,  by  himself,  our  and  either  of 
our  heirs,  executors,  and  administrators,  firmly  by  these  pre- 
sents. Sealed  with  our  seals,  and  dated  this  fourth  day  of 
March  oar  thousand  eight  hundred  and  seven. 

**  The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  William  Carson,  paymaster  for  the  United  States  of 
America,  do  and  shall  well  and  truly,  according  to  law,  per- 
foim  and  discharge  the  duties  of  said  office  of  paymaster  for 
the  United  States  of  America  within  the  district  of  Orieans, 
then  the  above  obligation  to  be  null  and  void,  otherwise  to  re- 
main in  full  force  and  virtue. 

William  Carson,  [scrawl]. 
A.  L.  Duncan,  [scrawl]. 
John  Carson,  [scrawl]." 

The  bcmd  was  acknowledged  by  William  Carson  and  Ab- 
ner L.  Duncan,  before  a  notary  public  in  New  Orleans,  on 
the  4th  day  of  March  1807,  and  by  John  Carson,  before  a  notary 
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public  at  Harrisburg,  Pennsylvania,  on  the  Slst  day  of  May 
1807.    The  copy  of  the  bond  was  certified  according  to  the 
proTidons  of  tha  act  of  congress  of  Sd  of  March  1817,  entitled 
<<an  act  providing  for  the  prompt  settlement  of  accounts." 

To  the  petitiod  of  the  United  ^tates,  the  heirs  and  representa- 
tives of  Abner  L.  Duncan,  filed  an  answer  on  the  14th  day  of 
December  18S9,  in  wliich  all  the  allegations  in  the  petition 
were  denied,  except- that  Abner  L.  Duncan  did  sign  the  bond 
therein  referred  to ;  but  they  aver  that  said  Duncan  was  not, 
in  his  life  time,  nor  are  the  respondents,  bound  in  law  to  pay 
the  amount  thereof,  nor  any  part  thereof. 

They  further  aver,  that  by  and  in  said  bond,  it  was  stipula- 
ted and  understood  (when  the  same  was  signed  by  the  said 
Abner  L.  Duncan,  as  security  for  said  Carson),  that  one 
Thomas  Duncan  should  also  sign  the  same,  as  his  co-surety, 
but  thi^t  the  said  Thotnas  Duncan  never  did  sign  the  same, 
and  said,  bond  never  was  completed,  nor  was  said  Abner  L. 
Duncan  ever  bound  thereby. 

Afterwards,  on  the  26  th  of  May  1830,  an  amended  answer 
was  filed,  stating  that  the  respondents  are  not  liable  for  the  al- 
leg^A  defalcation  in  the  accounts  of  said  Carson,  because  said 
Carson  acted  as  paymaster  out  of  the  limits  of  the  district  of 
Louisiana,  and  the  said  deficiencies,  if  any  exist,  oci^urred 
without  the  limits  of  said  district. 

The  cause  came  on  for  trial  upon  these  pleadings  on  jthe 
29th  day  of  May  1880;  and  before  the  jury  were  sworn,  the 
counsel  for  the  ^fendants  offered  to  the  court,  astatement.of  the 
feicts,  for  the  purpose  of  obtaining  a  special  verdict  on  the  facts, 
under  the  tenth  section  of  the  act  of  the  legislature  of  the 
state  of  Louisiana  of  1817,  page  32.  This  being  opposed  by 
the  district  attorney,  the  court  refused  to  admit  the  same,  or 
to  suffer  the  same  to  be  given  to  the  jury  for  a  special  finding, 
<*  because  such  was  contrary  to  the  practice  of  this  court;  and 
because  a  jury  ought  not  to  be  compelled  to  find  a  special  ver- 
dict." Whereupon,  the  counsel  for  the  defendants  excepted  to 
the  opinion  and  decision  of  the  court  therein,  before  the  juiy 
were  sworn. 

On  the  trial  of  the  cause,  a  transcript  from  the  treasury 
department  of  the  accounts  of  William  Carson  as  paymaster. 
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was  giv  !n  in  evidence,  showing  a  balance  due  td  the  United 
States,  of  six  thousand  one  hundred  and  twenty^ix  dolhurs 
eleven  cents,  for  which  sum  a  verdict  was  given,  and  a  judg^ 
ment  thereon  rendered  in  fevour  of  the  United  States. 

On  the  trial  the  defendants  took  the  following  bill  of  ex- 
ceptions. 

''Be  it  remembered,  that,  on  the  trial  of  this  cause,  the  judge 
charged  the  jury  that  the  bond  sued  on  was  not  to  be  governed 
by  the  laivs  of  Louisiana,  or  those  in  force  in  the  territory  of 
Orleans  at  the  time  said  bond  was  signed  by  Abner  L.  Dun- 
can, who  signed  it  irx  New  Orleans  in  the  then  said  territory ; 
but  that  this,  and  all  similar  bonds,  must  be  considered  as 
s  having  been  executed  at  the  seat  of  government  of  the  Unv- 
ted  States,  and  to  be  governed  by  the  principles  of  a  common 
bw,  to  wit,  the  common  law  of  England. 

''The  judge  further  charged  the  jury  that,  although  the  copy 
of  the  bond  sued  on  exhibited  a  scrawl  instead  of  a  seal,  yet 
they  had  a  right  to  presume  that  the  original  bond  had  been 
executed  according  to  law,  to  wit,  that  it  was  sealed  in  the 
mUrmer  prescribed  by  the  conmion  law ;  that  the  scmwl  in  the 
copy  represented  the  place  of  the  seal  as  plainly  as  could  be 
done  without  a  fiic  simile ;  and  that  if  the  fact  was  othenvise, 
it  was  in  the  power  of  the  defendants  to  have  shown  it. 

"  The  judge  also  charged  the  jury  that  they  were  bound  to 
presume,  in  the  absence  of  all  proof  as  to  the  limits  of  the 
district  of  Orleans,  that  the  deficiency  in  the  accounts  of  Car- 
son (hereuntp  annexed),  the  principal  obligor  on  said  bond, 
occurred  on  account  of  moneys  received  and  disbursed  as  pay- 
master of  the  district  of  Orleans,  although  it  was  proved  that 
said  Carson  had  acted  as  paymaster,  and  didi>ursed  moneys,  as 
such,  at  fort  Stoddart,  and  at  the  town  of  Washington,  both 
in  the  then  territory  of  Mississippi,  and  finally,  that  if  said 
Carson  disbursed  money  in  any  other  district  than  that  of  Or- 
leans, it  was  incumbent  on  the  defendant»fto  prove  that  iact 
The  judge  further  charged  that  the  possession  of  the  bond  by 
the  treasury  department,  was  prima  facie  evidence  of  delivery. 
To  all  of  which  charges,  the  counsel  for  the  defendants  then 
and  there  excepted,  before  the  jury  retired'  to  consider  their 
verdict.** 
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The  defendants  prosecuted  a  writ  of  error  to  this  court :  and 
the  record  presented  the  bills  of  ezcepti<»is  to  the  ruling  of  the 
district  court,  as  to  the  claim  to  have  a  special  verdict ;  and 
the  matters  which  the  defendants'  counnbl  offered  for  the  jury 
to  find  as  such ;  and  also  the  bill  of  exceptions  sealed  by  the 
court  on  the  trial  of  the  cause. 

The  case  came  on  for  argument  at  the  January  term  of  this 
court  in  1832,  and  was  held  under  advisement  It  was  in 
part  reargued  at  this  term. 

Mr  C.  J.  IngersoU,  for  the  plaintiffii  in  error,  contended: 
1.  It  was  an  error  ih  the  court  below  to  reject  the  practice 
of  the  state  and  substitute  the  common  law  of  England.  The 
practice  of  the  state  was  established  by  the  act  of  1817,  adopted 
and  made  the  law  of  the  court  of  the  United  States  by  the  act 
of  congress  of  the  26th  of  May  1824.  3  Laws  U.  S.  by  Story, 
1791.  The  case  of  Parsons  v.  Bedford,  3  Peters,  445,  settles 
the  principle.  The  cases  of  Parsons  v.  Armor,  3  Peters,  41S» 
and  Parsons  v.  Bedford,  before  cited,  settle  every  thing  but  the 
mere  application  of  their  principles  to  any  given  circumstance; 
ati(?  it  is  clear  that  the  district  court  of  Louisiana  has  estab- 
lished no  proctice  of  its  own;  which,  if  so,  must  apj^ear  judi- 
cially and  declaratorily.  It  is  true  that  the  act  of  Louisiana  of 
1817  was  repealed  by  the  act  of  1825,  establishing  a  different 
code  of  practice.  Wliich  practice  then  is  to  prevail?  that  oi 
181?  or  that  of  18251  Certainly  the  former,  because  that  was 
sanctioned  by  the  act  of  congress  of  1824;  and  when  state 
practice  is  once  adopted  by  a  federal  court,  it  never  fluctuates 
according  to  the  practice  or  legislation  of  the  state,  but  remains 
fixed,  till  changed  by  the  rule  of  the  federal  court,  or  by  act  of 
congress.  It  is  the  same  case  in  principle  as  that  of  the  old 
states  under  the  judiciary  act  of  1789:  they  took  the  state 
practice,  as  existing  then,  and  have  never  followed  any  state 
change  since.  Wayman  v.  Southard,  10  Wheat  I.  The 
power  of  regulating  process  in  the  federal  courts  is  exclusively 
federal:  it  abides  in  congress,  until  by  them  delegated,  as  far 
as  necessary,  to  the  federal  courts.  The  second  section  of  the 
act  of  congitM  of  the  8th  of  May  1792,  1  Story's  Laws  U.  S. 
257,  enacts  that  the  modes  of  proceeding  sliall  be  the  some  as 
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were  then  used  pursuant  to  the  act  of  1789.  Infinite  confia9«on 
would  ensue,  and  the  supreme  power  would  be  subverted)  if 
the  states  were  allowed  to  alter  the  practice  of  the  federal 
courts.  The  case  of  FuUertonv.  The  Bank  of  the  United. 
States,  1  Peters,  604,  shows  how  the  federal  court  for  Ohio^ 
admitted  into  the  union  in  1802,  adopted'  the  state  practice. 
So  the  federal  court  of  Louisiana  might  adopt  the  state  prac- 
tice; but  not  having  done  so  expressly,  or  by  affirmative  regu- 
lation, the  practice  first  used',  that  of  1817,  became  its  perma- 
nent practice,  and  could  not  be  aflected  by  the  state  code  of 
practice  of  1825.  For  this  is  not  a  question  of  right,  falling 
under  the  decision  of  Cox  v.  The  United  States,  6  Peters,  203; 
but  a  question  of  remedy.  The  common  law  does  not  apply, 
but  the  law  of  Louisiana,  which  is  the  place  of  suit;  and  as 
was  ruled  by  Judge  Washington,  state  laws  qualify  rights,  but 
have  no  influence  on  remedies  in  the  federal  courts.  Campbell 
V.  Claudius,  1  Wash.  C.  C.  Rep.  485.  The  only  question  is^ 
which  of  the  remedies  is  the  proper  one :  and  it  is  submittefl 
that  the  state  practice,  first  sanctioned  by  act  of  congress^ 
and  applied  in  the  federal  court,  remains  the  practice  of  that 
court  till  changed  by  its  own  regulation,  or  act  of  congress. 

S.  Duncan's  heirs  are  not  liable,  because  it  is  not  his  bond, 
as  they  pleaded.    The  body  of  the  bond  proves  that  Thomas 
Duncan  was,  by  the  contract,  to  share  its  responsibility  with 
Abner  Duncan,  and  without  the  signature  of  Thomas  it  never 
was  completed  or  delivered,  but  remains  an  escrow.     It  may 
be  good  against  Carson,  but  not  against  Duncan.     The  veiy. 
point  has  been  adjudged  in  the  supreme  court  of  Louisiana,  in 
the  case  of  Wells  v.  Dill,  1  Martin's  Rep.  N.  S.  592.    Pothier, 
as  there  cited,  shows  tliis  to  be  a  principle  of  law.     It  is  ft 
question  of  contract,  how  far  the  surety's  liability  extends. 
Cra]^pme  v.  Swinbum,  14  Ves..l66.     The  cose  of  Leaf  v. 
Gibbs,  4  Car.  &  Pay.  466,  19  English  Common  Law  Reports, 
475,  is  a  case  at  common  law,  precisely  ui  point.    And  the  case 
of  Pawling  v.  The  United  States,  4  Cranch,  219,  is  an  analo- 
gous adjudication,  which  r^iles  the  principle,  if  not  the  very 
point  ^  The  bond  is  not  joint  and  several,  but  a  joint  obliga- 
tion: "we  bind  ourselves  and  each  .of  us  by  these  presents:*' 
and  the  principle  of  joint  liability  is  among  the  rudiments  of  the 
Vol.  VIL— S  F 
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comniDii  Iaw«  from  the  very  commencementof  the  contiaci  to 
execution  upon  it  by  final  process.  Judgment  against  three, 
will  not  bear  execution  against  any  one  of  them^  Clerk  ▼« 
Clement,  Roll.  Ab.  888 ;  6  Term  Rep.  625.  Judgment  against 
two  defendants  will  not  even  bear  ca.  sa.  against  one,  and  elegit 
against  another.  Blumfield  v.  Roswitb,  Cooke's  Eliz.  673;  6 
Co.  86;  Whitaker  v.  Hankinson,  Cro.  Car.  73;  Barton  ▼. 
Pettit,  7  Cranch,  288,  2,Cond.  Rep.  494. 

8.  Duncan's  heirs  are  not  answerable,  because  be  became 
surety,  at  all  events,  for  no  more  than  the  district  of  Orleans; 
and  Carson's  delinquency,  if  any,  occuned  beyond  that  district. 
The  bond  isr  explicitly  confined  in  terms  to  the  district  of  Or- 
leans. CaxBon's  appointment  as  paymaster  was  regulated  by 
the  act  of  congress  of  the  14th  of  March  1802,  by  the  third 
section  of  which,  each  paymaster  is  allotted  to  a  localized  dis- 
trict, and  by  the  sixteenth  section  the  paymaster-general,  who 
is  to.  appoint  the  ^uttymasters,  and  reqviire  them  to  give  bond 
with  surety,  is  to  appropriate  each  one  to  a  defined  districL 
3  Story's  Laws  U.  8.  461.  It  is  well  settled  that. suretyship 
for  one  place,  does  not  cover  delinquencies  in  another.  Miller 
V.  Stewart,  9  Wheat.  630;  United  States  v.  Kirkpatrick,  9 
Wheat  720.  Now  the  account  in  proof  is  unlimited;  it  is  against 
Carson  as  paymaster,  without  designating  any  district  The 
only  credit  is  for  a  sum  recovered  of  Carson's  administrator  in' 
Mississippi.  .  The  charge  is,  that  although  it  was  proved  .that 
Carson  disbursed  as  paymaster  in  Mississippi,  yet  in  the  ab- 
sence of  all  proof  as  to  the  limits  of  the  district  of  Orleans,  the 
jury  must  presume  that  the  deficiency  occurred  in  that  district, 
which  takes  for  granted  that  Carson  did  disburse  as  paymaster 
in  Mississippi.  Thnsarall  districts  are  confounded,  without' re- 
gard to  the  act  of  congress,  or  the  bond  in  this  case,  and  the 
surety  is  made  to  aiiswer  for  every  district  in  the  union. 

Mr  Taney,  attorncy-jjeneral,  admitted, 

That  by  the  act  of  eon«rrcss  of  1824,  the  courts  of  the  Uni- 
ted Slates  in  the  di^rict  of  Lonisiana,  were  nuthorize^'to  modi- 
fy the  practice  of  those  cnnrts,  and  to  arrange  the  same  difler- 
eiitly  from  the  pra«.'ticc  in  the  state  courts,  if  the  same  should  be 
deemed  proper.  '  In  1624,  the  law  of  Louisiaiif*  of  1817,  au- 
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(hmmkg  a  special  finditog  by  a  jury,  was  in  forte :  bat  in  18S5^ 
**  The  Code  of  Practice"  of  the  courts  of  Louisiana  was  adop* 
ted  and  promulgated,  by  which  the  right  of  a  party  to  insist 
on  a  special  verdict  was  taken  away,  and  the  proceedings  in 
jury  trials  were  left  to  the  rules  of  the  common  law. 

It  was  in  the  exercise  of  the  powers  granted  to  the  judges 
of  the  courts  of  the  United  States  by  the  act  of  18S4^  that  the 
practice  of  adopting  the  rules  of  the  common  law  m  jury 
trials  was  adopted  by  the  court ;  and  that  the .  practice  of  a 
special  finding  did  not  prevail,  is  sufficiently  shown  by  the 
court  saying  that  the  mode  of  proceeding  demanded  **  was 
contrary  to  the  practice  in  the  district  court  of  the  United 
States."  The  declaration  of  the  judge  of  the  district  court  is 
evidence  of  the  rule;  as  it  is  not  retjuired  that  tlie  rule' should 
have  been  in  writing. 

To  maintain  the  exception  taken  by  the  counsel  for  the 
plaintiiis  in  error,  it  should  be  shown  that  by  the  act  of  con- 
gress it  was  the  duty  of  the  courts  of  the  United  States  to 
adopt  the  practice  of  the  state  courts,  as  it  stood  at  the  passage 
of  that  law.  If  they  had  the  power  to  reject  any  part  of  it ; 
or  if  they  had  the  power  to  change  the  practice,  aadt  might 
be  changed  in  the  state  courts,  tlie  exception  fails.  Both  these 
powers  must  be  denied  to  have  existed  in  the  court,  in  order  to 
render  the  refueal  of  the  district  judge  error. 

As  the  act  of  1824  is  in  substance  and  eifect  the  same  with 
the  act  of  May  8th,  1792,  the  interpretation  given  of  the  latte« 
act  will  assist  in  the  construction  of  the  former  law. 

It  has  been  decided  that  under  the  net  of  1792,  the  powers 
of  the  courts  of  the  United  States  could  be  exercised  to  change 
the  modes  of  proceeding  and  establish  them  according  to  the 
rules  these  courts  might  adopt.  Bank  U.  S.  v.  Halstead  10 
Wheat  51,  60,  61. 

The  langiiage  of  the  act  of  1824,  is  different  from  that  of 
1792,  inasmiich  as  in  reference  to  (lie  adoption  of  the  state 
practice,  the  words  *'  now  used,"  are  omitted  ;  thus  shelving 
that  it  was  the  intention  of  tlie  legislature  to  authorize  a  change 
of  the  practice  in  the  courts  of.  the  United  States,  as  change 
might  be  made  in  the  state  courts,  should  the  judges  of  these 
courts  approve  of  the  same.     The  new  code  of  practice  was 
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nbout  to  be  adopted;  end  as  it  was  regarded  as  an  unpcoTe- 
ment,  the  courts  of  the  United  States  were  left  at  liberty  to 
adopt  it  with  such  modifications  as  they  thought  proper.  It 
was  in  the  power  of  the  district  court  to  adq;>t  the  practice  es- 
tablished by  that  dode>  and  it  has  adopted  it.  Cited  S  Peters^ 
44S»  1  Cond.  Rep.  141. 

If  the  act  of  1824  required  that  the  courts  of  the  United 
Stales  should  adopt  the  practice  of  the  courts  of  Louisiada  as 
then  established,  the  law  would  have  been  unconstitutionaL 
The  law  of  Louisiana  of  ISIT,  as  it  took  away  the  right  of 
trial  by  jury,  was  void.  The  right  of  the  jury  to  give  a  general 
verdict  is  an  essential  and  most  important. ingredient  in  the 
trial  by  jury ;  it  is  as  much  a  part  of  the  law  of  the  trial  by 
jury,  as  their  number  and  unanimity ;  and  a  court  is  bound  to 
receive  a  general  verdict  if  the  jury  offer  to  find  generally. 
The  right  to  trial  by  jury,  as  tb6  same  is  used  and  exercised 
at  common  law,  ii  secured  to  every  citisenof  the  United  States 
by  the  constitution,  both  in  civil  and  criminal  cases.  Ameod«- 
ments  to  the  Constitution,  art.  5,  6  ;  ^  Dallas^  809. 

But  if  congress  had  the  power  to  legislate  on  this  8ubject» 
andit  uinot  denied  that  such  right  existed,  they  have,  by  the 
act  of.  1789,  directed  *he  mode  of  trial  by  jury  in  the  district 
and  circuit  court*- ;  mH  when  by  that  act  that  mode  of  trial  is 
directed^  the  powers  and  principles  which  belong  to  it  at  com- 
mon law  are  given. 

\i  waik  lo  prevent  any  discrepancy  between  the  constitution 
and  laws  of  the  United  States,  and  the  law  and  practice  of 
Louisiana,  that  the  power  to  modify  this  practice  was  given  to 
the  court,  and  that  power  has  been  employed.  S  Peters,  4S6^ 
445. 

As  to  the  positicm  assumed  by  the  counsel  for  the  plaintifb 
in  error,  that  the  law  of  Louisiana  is  difierent  from  the 
common  law  as  to  the  liabilities  of  sureties  in  a  bond  and  the 
remedies  against  them ;  the  decision  of  this  court  in  the  case  of 
Cox  and  Dick  v.  The  United  States,  6  Peters,  171,  has  settled 
the  law  of  the  contract  to  be  against  the  plaintifis.  The  contract 
entered  into  by  those  who  executed  this  bond,  is  governed  by 
the  law  of  the  district  of.  Columbia,  in  which,  at  the  treasury 
department,  the  paymaster  was  bound  to  account. 
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In  reference  lb  the  objection  taken  to  the  copy  of  the  bond 
having  a  scrawl  in  place  of  a  seal,  it  was  argaed  that  had  the 
original  instrument  been  executed  in  that  form,  it  would  have 
been  sufficient  1  Stark.  Ev.  33S,  note  1.  But  this  inquiry 
is  rendered  unimportant,  as  the  certificate  from  the  treasury 
department  fully  authenticatee  the  copy. 

There  is  no  evidence  that  William  Carson  was  the  paymas- 
ter of  any  other  district  than  the  district  of  Orleans ;  nor 
what  were  the  limits  ot  that  district.  The  military  pay  dis- 
tricts were  not  regulated  by  any  particular  territorial  divisianfl^ 
but  were  assigned  by  the  president.  Act  of  congress  of  Marph 
16,  1802. 

The  only  appointment  held  by  William  Carson,  was  that 
mentioned  in  the  bopd^  and  under  that  appointment  the  money 
was  advanced  to-  him ;  and  if  his  paymevts  were,  rightfully 
made  they  were  made  within  his  district;  if  out  of  it  and 
made  wrongfully,  hi^  sureties  are  answeraUd  for  the  miMtppnK 
priation.  If  the  principal  iii  the  bond  had  any  other  appoint^ 
ment,  it  was  the  duty  of  the  defendants  in  the  court  below  to 
have  shown  the  same. 

The  possession  of  the  bond  by  the  proper  officers  of  the 
government  of  the  United  States  is  sufficient,  in  the  absence  of 
contrary  proof  of  the  delivery  of  the  bond:  Had  it  been  held 
as  an  escrow,  until  Thomas  Duncan  had  executed  it,  this 
should  have  been  made  out  by  evidence.  Bank  U.  S.  v.  Dan- 
dridge,  19  Wheat.  64;  Union  Bank  v.  Ridgely,  1  Har.  and 
Gill,  430. 

Mr  Justice  BTLbin  delivered  the  opinion  of  the  Court. 

This  writ  of  error  ia  prosecuted  to  reverse  a  judgment  of  .the 
district  court,  which  exercises  circuit  court  powen^  in  the.  state 
ofLouisiana. 

In  the  year  18S9  an  action  was  commenced  by  the  Uiuted 
Mates  against  the  plaintiffii  in  error,  on  a  l^nd  given  by  Wil- 
liam Canon,  as  paymaster,  and  signed  by  A.  L.  Duncan  and 
Miil  Carson  as  his  sureties.  The  bond  bears  date  the  4th  day 
of  BfarcD  180T,  and  contains  a  condition  ^^that,  if  the  above 
bounden  William  Canpon,  paymaster  for  the  United  States  of 
America,  do  and  shall  well  and  truly,  accoidmg  tolaw«  perform 
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and  discharge  the  duties  of  said  office  of  paymaster,  &c.  within 
the  district  of  Orleans^  then  the  obligation  to  be  voidy''  &g. 

The  breach  alleged  in  the  petition  was^  that  William  Car- 
son, paymaster,  &c.,  <<has  not  well  anfi,  truly,  according  to 
law,  discharged  and  performed  the  duties  of  said  ofice  for  the 
district  of  Orleans;  but  that,  oh  the  contrary,  he  did,  in  his 
life  time,  receive  large  sums  of  money  in  his  capacity  aforesaid, 
which,  although  frequently  requested,  he  refused  to  pay  into 
the  treasury  of  the  United  States." 

Tlie  defendants  in  their  ansW^r  say,  that  '^by.andinsaid 
bond,  it  was  stipulated  and  understood,  when  the  same  was 
signed  by  Abner  L.  Dimcan,  as  security  for  said  Carson,  that 
one  Thomas  Dimcan  should  also  sign  the  same,  as  his  co-suie- 
ty,  but  that  the  said  Thomas  Duncan  never  did  sign  the  same, 
and  said  bond  never  was  completed,  nor  was  said  A.  L.  Dun- 
can ever  bound  thereby.**  They  also  aver  that  they  are  not 
liable  for  the  alleged  defalcation  in  the  accounts  of  said  Carson, 
because  he  acted  as  pe^rmaster  out  of  the  limits  of  the  district 
of  Louisiana,  and  the  said  deficiencies,  if  any  eadst,  occurred 
without  the  limits  of  said  district. 

Before  the  jury  were  sworn,  the  defendants  ofifered  a  state- 
ment to  the  court,  for  the  purpose  of  obtaining  a  special  verdict 
on  the  facts,  in  pursuance  of  the  fNrovisions  of  the  tenth  section 
of  a  statute  of  Louisiana,  passed  in  1817.  But  the  court  over- 
ruled the  statement,  and  would  not  suffer  the  same  to  be  given 
to  the  jury,  for  a  special  finding,  because  it  was  contrary  to  the 
practice  of  the  court  to  compel  a  jury  to  find  a  special  verdict. 
To  this  decision  an  exception  was  taken. 

A  transcript  of  the  accounts  of  Carson,  duly  certified  by  the 
treasury  department,  was  then  given  in  evidence  to  the  jury; 
and  the  judge  charged  the  jury,  that  the  ix>nd  sued  on  was 
not  to  be  governed  by  the  laws  of  Louisiana,  or  those  in  force 
in  the  territory  of  Orleans,  at  the  time  said  bond  was  sign- 
ed by  A.  L.  Duncan,  who  signed  it  in  New  Orleans,  in  the 
then  said  territory;  but  that  this,  and  all  similar  bcmds,  must 
be  considered  as  having  been  executed  at  the  seat  of  govern- 
ment of  the  United  States,  and  to  be  governed  by  the  prindples. 
of  the  common  law.  That  although  the  copy  <rf  the  bond  sued 
on  exhibited  a  scrawl  instead  of  a  seal,  yet  they  had  a  righlf  to 
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presume  that  the  original  'bond  had  been  executed  according 
to  law.  That  the  jury  were  bound  to  presume,  in  the  absence 
of  all  proof  as  to  the  limits  of  the  district  of  Orleans,  that  the 
defalcation  of  Carson  occurred  in  the  district  of  Orleans,  al- 
though it  was  proved  that  he  disbursed  moneys,  as  paymaster, 
at  fort  Stoddart  and  at  Washington,  in  the  territory  of  Missis- 
sippi; and  that  if  the  defendant  Carson  had  acted  as  paymas- 
ter beyond  the  limits  of  the  district  of  Orleans,  it  was  incum- 
bent on  the  defendants  to  prove  the  fact.  And  the  judge  also 
charged  the.  jury,  that  the  possession  of  the  bond  by  the  trea^ 
sury  department  was  prima  facie  evidence  of  delivery — to  which 
charge  exceptions  were  taken. 

The  jury  rendered  a  verdict  against  the  defendants,  for  six 
thovsand  one  hundred  and  twenty-six  dollars,  with  interest,  &c. 

This  judgment  the  plaintiffs  in  error  pray  may  be  reversed, 
on  the  following  grounds: 

1.  Because  the  surety,  Abner  L.  Duncan,  is  not  bound ;  as 
when  he  executed  the  bond,  it  was  agreed  that  it  should  also 
be  signed  by  Thomas  Duncan. 

2..  Because  William  Carson  was  appointed  paymaster  for  a 
certain  district,  and  the  judgment  covers  defalcations,  which 
may  have  occurred  out  of  such  district. 

3.  The  rejection  by  the  court  of  the  statement  of  facts,  on 
which  a  special  verdict  was  prayed. 

4.  Because  the  rejection  of  this  statement  precluded  the  de- 
fendants from  proving  that  the  bond  was  delivered  as  an  es- 
crow. 

As  to  the  first  error  assigned,  it  appear?,  on  an  inspection  of 
the  bond,  it  was  drawn  in  the  names  of  Abner  L.  Duncan,  John 
Cfurson,  and  Thomas  Duncan,  as  sureties  tor  William  Carson, 
but  that  Thomas  Dupcan  never  signed  it.  There  are  no  wit- 
nesses to  the  bond,  but,  on  the  day  of  its  date,  it  was  acknow- 
ledged by  William  Carson  and  Abner  L.  Duncan,  before  a  no- 
tary public  at  New  Orleans,  and  on  the  21st  day  of  May  fol- 
lowing, John  Carson  acknowledged  it  before  a  notary  public  at 
Harrisburgh,  in  Pennsylvania. 

To  sustain  this  ground,  reference  is  made  to  a  decision  of  the 
supreme  court  of  Louisiana  in  the  case  of  Wells  v  .Dill,  report- 
ed in  1  Martin,  592.    In  their  decision,  the  court  >  say,  that. 
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^\lie  defendant  ie  sued  on  the  ground  that  he  fdgned  as  smrety^ 
an  instrument,  purporting  to  be  a  bond,  signed  by  Charies 
Blanchard,  for  his  faithful  performance  of  the  duties  of  curator, 
to  the  vacant  estate  of  one  Jared  Risdon,  deceased.  In  oppo- 
sition to  this  action,  the  defendant  relies,  principally,  oh  the 
want  of  the  signature  of  another  person  to  the  instrument, 
whose  name  is  mentioned  in  the  body  of  it  as  cosurety.  The 
bond  is  drawn  in  the  name  of  Charles  R.  Blanchard,  as  princi- 
pal, and  the'defendant  and  Walter  TumbuH  as  sureties.  At 
the  bottom,  the  names  of  Blanchard  and  Dill  are  afized";  that 
of  TumbuU  is  wanting.  We  agree  with  the  defendant,  that^ 
under  these  circumstances,  his  signature  to  the  obligation  does 
not  bind  him.  The  contract  is  incomplete,  untQ  all  the  par- 
ties contemplated  to  join  in  its  execution  affix  their  names  to  it, 
and  while  in  this  state  cannot  be  enforced  against  any  one  of 
ihem.  *  The  law  presumes  that  the  party  signing  did  so^  upon 
the  condition  that  the  other  obligors  named  in  the  instrument 
should  sign  it :  and  their  faUure  to  comply  with  their  agreement 
gives  him  a  right  to  retract."  Pothier  is  cited  by  the  court  to 
sustain  this  principle. 

There  can  be  no  doubt,  that  imder  the  civil  law,  the  prin- 
ciple, is  correctly  stated  by  the  court  It  must  be  observed, 
liowaver,  that  the  court  say,  the  want  of  Tumbull's  signature 
was  principally  relied  on  to  invalidate  the  bond;  so  that  there 
seems  to  have  been  no  circumstances  going  to  refute  the  pre- 
sumption against  its  validity,  arising  irpm  its  ftice;  and  that 
the  omission  of  the  signature,  was  not  the  only  ground  of  ob- 
J^tion  to  it 

It  is  a  principle  of  the  common  law,  too  well  settled  to  be 
eontroverted,  that  where  an  instrument  is  delivered  as  ao 
escrow,  or  where  one  surety  has  signed  it  on  condition  that  it 
Sball  be  signed  by  another  before  its  delivery,  no  obligation  is 
incurred  until  the  condition  shall  happen.  And  if  it  appeared 
in  the  present  case,  that  Abner  L.  Duncan  signed  the  bond,  to. 
be  delivered  on  condition  that  Thomas  Duncan  should  execute 
it,  there  can  be  no  doubt  the  plea  should  have  been  sustained 
in  the  court  below.  But  the  delivery  of  the  bond,  as  Well  as 
the  signatures  of  the  parties,  is  a  question  of  fact  fcv  the  jury; 
and  tftds  coiiit  cannot  determine  the  legal  question  arising  on 
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Bttch  ihct»  unlesB  U  be  stated  in  a  Ull  of  exceptions.  The  ac- 
knowledgement of  the  bond  by  Abner  L.  Duncan,  and  after- 
wards by  John  Carson,  unconditionally^  and  its  delivery  to  the 
govemmeht,  would  seem  to  rebut  the  inference  drawn  by  the 
ploj^tiflff  against  its  validity,  from  the  simple  fact  of  its. not 
having  beto  signed  by  Thomad  Duncan.  There  is,  therefore, 
nothing  upon  the  face  of  the  record  which  would  go  to  destroy 
the  validity  of  this  bond. 

A  question  was  raised,  and  elaborately  argued  by  the  coun- 
sel for  the  plaintiffi^  whether  this  bond,  having  beeii  executed 
at  New  Orleans,  was  not  governed,  not  only  as  to  the  maimer 
of  its  execution,  but  also  as  to  the  extent  of  the  obligations  in- 
curred under  it,  by  the  principles  of  the  civil  law.  In  the  case 
of  Cox  et  aL  v.  The  United  States,  decided  at  the  last  term, 
this  question  was  settled. 

This  is  an  ofkial  bond,  and  was  given  in  pursuance  (tf  a 
law  of  the  United  States.  .  By  this  law  the  conditions  of  the 
bond  were  fixed,  and  also  the  manner  in  which  its  obligations 
should  be  enforced.  It  was  delivered  to  the  treasury  depart- 
ment at  Washington,  and  to  the  treasury  did  the  paymaster 
and  his  sureties  become  bound  to  pay  any  moneys  in  his  hands. 
These  powers^  exercised  by  the  federal  government,  caniiot  be 
questioned/  It  has  the  power  of  prescribing,  under  its  own 
law%  what  kind  of  security  shall  be  given  by  its  agents  for  a 
faitltful  discharge  of  their  public  duties.  And  in  such  casea^ 
th€  local  law  cannot  affect  the  contract ;  as  it  is  made  with  the 
government,  and  in  contemplation  of  law,  at  the  place  wheTb 
its  principal  powers  are  exercised. 

As  there  was  no  evidence  before  the  jury  that  any  part  of 
the  defalcation  of  the  paymaster  occurred  without  the  limits  of 
the  district  in  which,  asappears  by  the  bond,  he  waste  act;  the 
court  below  might  well  instruct  the  jury,  that  in  the  absence 
of  such  prooi^  they  were  bound  to  presume  that  the  deficiency 
took  (dace  within  the  district 

The  rejection  of  the  special  ^erdict  by  the  court,  is  the 
ground  which  seems  most  to  be  relied  on  for  a  reversal  of  this 
judgment. 

In  1817  the  legislature  of  Louisiana  enacted,  that  ^*  in  every 
case  to  be  tried  by  a  jur]4  ^  one  of  the  parties  demands  thai 
Vol.  VII.— S  G 
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the  &ct8  set  forth  in  the  petition  and  answer  should  be  sub- 
mitted to  the  said  jury,  to  have  a  special  verdict  thereon,  both 
parties  shall  proceed,  before  the  jury  are  sworn,  to  make  a 
written  statement  of  the  facts  so  alleged  and  denied,  the  per- 
tinency of  which  statement  shall  be  judged  of  by  the  counsel 
and  signed  by  the  judge,  and  the  jury  dhail  be  sworn  to  decide 
the  question  of  fact  or  facts  so  alleged  and  denied,"  &c. 

On  the  26th  of  May  18S4,  congress  passed  an  act  entitled 
**  an  act  to  regulate  the  practice  in  the  courts  of  the  United 
States  for  the  district  of  Louisiana;  in  which  it  is  provided, 
that  the  mode  of  proceeding  in  civil  causes  in  the  courts  of  the 
United  States,  that  now  arc,  or  hereafter  may  be  established 
in  the  state  of  Louisiana,  shall  be  'conformable  to  the  laws 
directing  the  mode  of  practice  in  the  district  courts  of  said 
state:  provided  that  the  judge  of  any  such  court  of  the  United 
States  may  alter  the  times  limited  or  allowed  for  different  pro- 
ceedings in  the  state  courts,  and  make,  by  rule,  such  other 
provisions  as  may  be  necessary  to  adapt  the  said  laws  of  pro- 
cedure to  the  organization  of  such  court  of  the  United  States, 
and  to  avoid  any  discrepancy,  if  any  such  exist,  between  such 
state  laws  and  the  laws  of  the  United  States.** 

This  section  was  a  virtual  repeal,  within  the  state  of  Louisi- 
ana, of  all  previous  acts  of  congress  which  regulated  the  prac- 
tice of  the  courts  of  the  United  States,  and  wliich  came  within 
its  purview.  It  adopted  the  practice  of  the  state  courts  of 
Louisiana,  subject  to  such  alterations  as  the  district  judge  of 
the  United  States  might  deem  necessary,  to  conform  to  the 
organization  of  the  district  court,  and  avoid  any  discrepancy 
with  the  laws  of  the  union. 

By  a  code  of  the  Louisiana  legislature,  passed  in  1829,  called 
the  "Code  of  Procedure,''  the  act  of  1817  was  repealed. 
This  repealing  act  was  not  before  the  court  until  the  present 
session;  and  a  question  is  made,  under  it,  whether  it  does  not, 
by  virtue  of  the  act  of  congress  of  1824,  change  the  (wactice 
of  the  district  court  It  is  insisted)  for  the  plaintifis,  that  it 
could  not  have  been  the  intention  of  congress,  by  the  act  of 
1824,  to  subject  the  practice  of  the  district  court  in  Louisiaiia 
to  any  changes  which  Uie  legislature  of  that  state  might  adopt, 
iniefereace  to  the  practice  of  the  ^state  courts:  and  thecen* 
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stnictioii  which  has  been  given  to  the  act  of  1792^  which  iega« 
lates  procesB  in  the  courts  of  the  United  Btates,  is  lelied  on  as 
conclusive  on  the  point  This  act,  b7  re-enactin£  the  act  oi 
1789,  adopted  the  ^  modes  of  process''  for  the  district  and  cir- 
cuit courts,  which  were  in  use  at  the  time  of  its  passage  in  the 
supreme  courts  of  the  respective  states,  but  did  not  require,  as 
this  court  have  decided,  a  conformity  to  the  changes  which 
might  be  made  in  the  process  of  those  courts.  Nor  did  the 
act  apply  to  those  states  which  were  subsequently  admitted 
into  the  union.  But  this  defect  was  removed  by  the  act  of 
the  19th  of  May  1828,  which  placed  all  the  courts  of  the 
United  States  on  the  same  footing  in  this  respect,  except  such 
as  are  held  in  the  state  of  Louisiana* 

It  does  not  appear  that  the  district  court  of  Louisiana^  by  the 
adoption  of  any  written  rule,  has  altered  the  practice  which 
this  court,  in  the  case  of  Parsons  v.  Armor  and  Oakey,  and 
Parsons  v.  Bedford  and  others^  reported  in  S  Peters,  considered 
as  having  been  adopted  by  the  act  of  1824.  But,  if  the  ques- 
tions raised  in  these  cases  occurred  after  the  act  of  1817  was 
repealed  by  the  code  of  procedure,  in  1829,  the  fact  was  not 
known  to  the  court.  As  the  act  of  1824  adopted  the  practice 
of  the  state  courts  before  this  court  could  sancti(m  a  disregard 
of  such  practice,  it  must  appear,  that,  by  an  exercise  of  the 
power  of  the  district  court,  pr  by  aome  other  means,  the  prac- 
tice had  been  altered. 

It  is  not  essential  that  any  court  in  establishing  or  changing 
its  practice  should  do  so  by  the  adoption  of  written  rules.  Its 
practice  may  be  established  by  a  uniform  mode  of  proceeding, 
for  a  series  of  years,  and  this  forms  the  law  of  the  court 

In  the  case  under  consideration,  it  appears  that  the  Louisiana 
law,  which  regulated  the  practice  of  the  district  court  of  Lou- 
isiana, has  not  only  been  repealed;  but  the  record  shows,  that 
in  the  year  1830,  when  the  decision  objected  to  was  made, 
there  was  no  such  practice  of  the  court  as  was  adopted  by  the 
act  of  1824.  The  court  refused  to  suffer  the  statement  of  facts 
to  go  to  the  jury  for  a  special  finding,  because  th^say,  ^such 
was  contrary  to  the  practice  of  the  court'* 

On  a  question  of  practice,  under  the  circumstances  of  this 
case,  it  would  seem,  that  the  decision  of  the  district  court,  as 
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above  inadeydioiild  be  eoochnive.  Howcanthepnclioeof  tbe 
court  be  better  knofwnor  est^bbhed,  than  fay  its  own  solemn 
adjndieation  on  the  sofajecti 

Inr^ardtothe  last  error  aaaigned,  it  is  notpeiccived  how 
the  lefiisd  of  the  special  Teidiet  {vednded  the  deieikd^ 
proving  that  the  bond  was  delireied  as  an  escrow.  Bach  evi- 
dmce  was  admiswhie  under  the  plea  or  answer  of  the  d^rad- 
ants;  bat  it  does  not  npptBi  that  any  such  was  oflhed  and  re- 
jected by  the  c^ynt. 

The  judgment  of  the  district  court  must  be  aftmed,  with 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  district  court  ci  the  United  States  frr  the  eastern 
district  of  Louisiana,  and  was  argued  by  counsel:  on  considera- 
tion whereof  it  is  ordered  and  adjudged  by  this  tourt,  that  the 
judgment  of  the  said  diitrict  court  in  this  cause  be,  and  the 
I  is  hereby  aflirmed,  with  costs  and  damagei^  at  the  rate  of 

:  per  centum  per  annum. 
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In  the  matter  of  the  United  States  y.  Eiohtt-four* 
Boxes  op  Sugar,  Tufts  and  Clarke  claimants. 

The  clainttnts  of  dghty-foar  boxes  of  ngir,  teixed  in  the  port  of  Nev  Or- 
leant,  to  an  alleged  breach  of  the  rerenue  lawi^  and  condemned  at  tat> 
feited  to  the  United  Statea  for  haying  been  entered  as  brown  instead  off 
wldte  sugar,  ekined  an  appeal  from  the  district  court  of  the  United  States 
to  tibe  supreme  court  Thesugars»  while  under  seizurey  were  sppntised  at 
two  thouiaiid  ^  hundred  and  two  dollars  and  fiAy-one  centsi  and  after, 
condemnation  thiey.were  sold  for  two  thousand  three  hundred  and  thirty^ 
tight  dollaraand  forQr-eight  centS)  leaying,  after  deducting  the  expenses 
and  costs  of  sale>  the  sum  of  two  thousand  one  hundred  and  fifty  dollars  and 
sbt  cents.  The  duties  on  the  sugars,  considering  them  as  white  or  browm 
being  deducted  from  the  amount,  reduced  the  net  proceeds  below  two 
thousand  doOars^  the  amount  upon  which  an  appeal  could  be  taken.  Held* 

■  tittt  die  value  in  controyeny  was  the  value  of  the  property  at  the  time 
of  the  seisotey  exeluttre  of  the  duties,  and  that  the  claimant  had  a  right 
to  appeal  to  this  court 

The  statute  under  which  these  sugars  were  seized  and  condemned,  is  a  hig)ih 
ff  penal  law,  and  should,  in  conformity  with  the  rule  on  the  subject,  be 
jooBSliued  strictly.  If  either  through  accident  or  mistake  the  sugars  were 
enteied  by  a  ditferent  denonunation  from  what  thdr  quality  tequired,  a 
wnbituve  is  not  incurred. 


FROM  the  district  court  of  the  district  of  East  Louisiana. 

In  the  port  of  New  Orleans,  eighty-four  boxes  of  sugar,  im- 
ported from  Matanstis,  were  entered  as  Aroisn  sugary  and  were 
seized  by  the  officers  of  the  customs  for  having  been  so  enter- 
ed, the  same  being  alleged  to  be  uhite  sugary  and  therefore  for- 
feited  to  the  United  States;  a  libel  was  filed  against  the  whole 
importation,  but  afterwards  a  part  of  the  cargo  was  released, 
and  the  proceedings  in  the  libel  were  against  the  remaining 
eighty-four  boxes.  The  whole  parcel  had  consisted  of  one 
hundred  and  fifty-five  boxes,  of  which  seventy-one  were  mark- 
ed B,  and  eighty-four  marked  C:  The  seventy-cme  boxes  re- 
leased were  marked  C,  and  of  the  eighty-four  remaining,  se- 
venty were  marked  B,  and  fourteen  were  marked  C. 

In  the  answer  of  the  claimants,  all  fraudulent  intention  is 
denied,  and  the  character  of  the  sugar,  as  entered,  is  asserted ; 
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and  the  claimants  also  allege,  that  if  the  contrary  shall  be  ad- 
judged by  the  court,  th6  just  conclusion  should  be  that  a  mis- 
take has  been  committed,  and  not  that  a  frieiud  wan  medi- 
tated. 

The  sugars  while  under  seizure  were  appraised  by  two  offi- 
cers of  the  customs  at  two  thousand  six  hundred  and  two  dol- 
lars fifty-one  cents.  After  their  condemnation  tb6y  were  sold 
by  the  marshal  of  the  United  States  at  a  public  sde  for  two 
thousand  three  hundred  and  thirty-eight  dollars  forty-eight 
cents,  leaving  two  thousand  one  hundred  and  fifty  ddlars  six 
c^nts  after  deducting  the  costs  and  the  charg^es  attending  the 
suit  and  sale.  Upon  the  sugars /^helher  white  or  brawn,  the 
duties  amounted  to  a  sum  sufficient  to  reduce  the  net  proceeds 
below  two  thousand  dollars ;.  considering  the  sugars  as  white 
sugars  these  proceeds  would  be  one  thousand  tluree  hundred 
and  eighty-eight  dollars  thirty-six  cents. 

Testimony  was  taken  as  to  the  real  nature  and  description 
of  the  sugars,  all  of  which  was  set  forth  in  the  record  of  the 
proceedings  ip  the  district  coiurt,  and  which  is  partitalarly  re- 
feired  to  in  the  opinion  of  this  court.  The  district  court  con- 
denned  the  sugars  as  forfeited  to  the  United  States,  for  having 
been  entered  under  a  false  denoniination ;  the  entry  stating 
them  to  have  been  brown  sugars^  and  the  court  having  ad- 
judged them  to  have  l)een  white  sugars. 

The  claimants  prayed  an  appeal,  which  the  district  court 
refused  to  allow,  taking  the  giound  that  the  value  of  the  pro- 
perty in  dispute  was  not  above  two  thousand  dollars :  and  insists 
ing,  that  to  ascertain  the  value,  the  duties  must  be  deducted 
from  the  amount  of  sales,  which  deduction  would  leave  a  sum 
much  below  two  thousand  dollars. 

Upon  this  refusal,  notice  was  given  to  the  district  judge  and 
district  attorney,  of  an  application  to  this  court  for  a  manda- 
mus, for  the  allowance  of  the  appeal.  And  the  case  came 
before  the  court  upon  a  motion  for  such  a  mandamus.  The 
record  in  court  being  full,  it  was,  to  avoid  delay,  agreed 
that  if  this  court  shall  cc>i)<«ic1cr  that  the  case  admits  of  an  ap* 
peal,  it  mfiy,  on  the  firesent  transcript,  proceed  to  decide  the 
merits  of  the  cause. 
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The  case  was  argued  by  Mr  Mayer,  for  the  appellants;  and 
by  Mr  Taney,  attomey-general,  for  the  United  States. 

For  the  appellants,  Mr  Mayer  contended. 

1.  That  the  value  of  the  property  in  suit,  in  reference  to  the 
right  of  appeal,  is  the  amount  of  money  into  which  it  is  con- 
vertible ;  and  that  the  sales  made  in  this  case,  are  the  best 
test  of  the  value  of  the  sugar,  and  decide  the  value  of  property 
in  dispute  to  be  aboye  two  thousand  dollars ;  that  in  such  a 
case,  to  learn  the  value,  the  court  ought  not  to  make  any  de- 
duction for  the  amount  of  duties — a  subject,  as  regards  value, 
entirely  collateral  to  the  goods ;  the  productive  capacity  of  the 
goods  to  yield  the  amount  for  paying  the  duties,  being,  in  it- 
self, a  part  of  their  essential  value. 

On  the  merits,  he  eontended : 

1.  That  the  testimony  shows  that  the  sugars  ought  to  be 
considered  brown. 

2.  That  whether  adjudged  brown  or  white,  there  is  no  ground 
for  forfeiture  of  the  sugars ;  the  testimony  exhibiting  justifi- 
cation for  a  belief  that  the  sugars  should  be,  or  might  be,  de- 
nominated brown  ;  and  thexourt's  opinion,  if  to  the  contrary, 
only  settling  a  doubt,  and  at  most  establishing  an  enot  of  judg- 
ment, and  not  a  wilful  deception. 

That  no  presumption  of  fraudulent  representation  necessa- 
rily arises  from  showing  a  specification  of  an  entry  to  be  in- 
conect  in  regard  to  the  commercial  character  or  designation  of 
an  article,  when  that  incident  of  the  article  is  speculative,  or 
may  be  variously  interpreted,  or  when,  at  all  events,  as  in  this 
case,  it  is  variously  defined  by  the  opinions  and  experience  of 
commercial  witnesses. 

3.  That  the  testimony  of  the  custom  house  officers  is  in- 
competent ;  that  it  is  inadmissible,  at  least  as- to  declarations 
of  Mr  Tufts ;  and  that,  under  any  view,  it  is  entitled  to  but 
little  weight,  nincq  it  must  have  been  governed  by  the  prepos- 
sessions which  led  tlicin  to  seize  the  sugar,  and  Comes  in  aid 
of  their  act  of  seizure 

Oij  (lie  point  of  juiimiictioii,  Mr  Mayer  .argued,  that  the 
value  of  the  pro|>ei(y  in  rjucntion.  in  reference  to  the  right  of 
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appeal,  is  commeiisunUe  with*the  party's  interest  and  is  Che 
amount  of  money  into  which  the  siibject  matter  is  conrertible ; 
that  the  sales  made  in  this  case,  are  the  best  test  of  the  value 
of  the  sugar,  and  decide  the  value  of  property  in  diipute  to  be 
above  two  thousand  dollars;  that,  to  learn  the  value,  the  court 
ought  not  to  make  any  deduction  for  the  amount  of  duties,  a 
subject,  as  regards  value,  entirely  collateral  to  the  goods;  the 
produethe  eapaeUy  of  the  goods  to  yield  the  amount  fx  poking 
the  AtHei  thmsehes  being  m  iudf  a  part  of  their  essential  value. 
The  lien  of  the  United  Slates  on  imported  goods  for  the  duties 
gives  the  government  no  property  in  them,  and  does  not  impair 
in  any  degree  the  proprietary  interest  of  the  individual  through- 
out the  whole  property.  No  lien  would  have  such  an  effect  in 
regard  to  the  owner's  interest;  but  the  Uen  for  duties  is  not 
one  of  as  proprietary  a  character  as  the  lien  ci  mortgage,  or  a 
sailor's  lien,  or  a  judicial  lien  of  any  kind.  The  existence  of 
the  lien  in  no  case  extinguishes  the  penmd  Uainlity.  It  does 
not  in  case  of  duties;  because,  no  matter  what  may  be  thefieLte 
of  the  goods  held  fx  the  duties,  the  perscHial  liability  continues. 
A  mortgagor  may  insure  the  vessel  nKvtgaged,  without  qpe- 
cif^g  his  interest  as  incumbered,  and  recover  as  owner.  S 
Cidnes's  Rep.  19;  Gaines's  Ca.  Er.  184;  1  Johns.  Rep.  385. 
Even  a  mortgage  of  land  is  not  in  effect  regarded  as  giving  ao 
interest  in  the  land,  even  at  law;  but  is  looked  on  as  a  mere 
chattel  interest  11  Johns.  Rep.  554;  15  Johns.  Rep.  519. 
The  utmost,  in  respect  of  the  duty  claim,  to  be  (^etended  by 
the  United  States,  is  an  interest  in  the  proceeds  of  the  goods 
liable  to  duty;  but  such  an  interest  is  not  an  interest  in  the 
'  pn^ierfy.  In  case  of  an  insurance,  an  averment  of  interest  in 
the  property  would  not  be  sustained  by  proof  of  right  *o  the 
proceeds.     11  John&  Rep.  502. 

Under  the  poor  laws  in  England,  pn^rty,  though  mort- 
gaged, will  support  a  claim  of  settlement  at  its  full  value^  as  if 
not  mortgaged.  6  Term  Rep.  755;  1  W.  BL  59&  A  mort- 
gagor of  a  ship  cannot  commit  barratiy,  because  deemed  the 
owner.  Marsh.  Ins.  52S.  A  mortgage  of  a  ship  is  regarded 
as  only  a  right  by  means  of  the  ship  to  enforce  payment  of  the 
mortgage  debL  The  mortgagor  is  liable  fcr  the  diip^s  repairs, 
as  if  no  mortgage  were  made.     1  II.  Blue.  117;  Abbott,  117. 
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The  questioii  of  duties  was  not  inyolyed  in  this  case  in  the 
court  below.  The  claim  for  the  duties  was  not  therefore  to 
be  recognized  by  the  court  The  pretensions  of  the  United 
States  in  the  case,  were  paramount  to  all  ownership  or  claims 
of  duties,  as  the  government  demanded  the  whole  property, 
under  the  charge  of  unlawful  importation.  The  obligation  and 
the  claim  for  duties  are  incidental  only  to  lawful  importation. 
It  is  therefore  contradictory  to  the  very  nature  of  such  a  case 
as  the  present,  to  assume  that  the  claim  for  amount  of  duties 
can  be  judicially  knotm  or  regarded  in  it.  But  in  the  very 
question  of  duties  the  owner  of  the  goods  has  an  interest,  and 
it  may  be  a  subject  of  judicial  controversy;  and  what  is  the 
value  of  that  interest  but  the  amount  of  the  duties]  It  is  no 
answer  to  say  .that  the  property  has  been  here  condemned  and 
sold ;  and  that  the  claimant  can  be  restored  only  to  the  amount 
of  sales  remaining  after  deducting  for  the  duties.  For  the 
purposes  of  the  appeal  only,  the  judgment  complained  o^  and 
not  the  acts  done  in  pursuance  of  the  erroneoiis  judgment,  is  to 
be  regarded.  The  appellate  couit  can  take  notice  of  the  exe- 
cution of  the  erroneous  judgment  only  after  reversing  the 
judgment,  and  to  determine  the  mode  of  doing  justice  to  the 
i^pellant  on  the  reversal.  The  ccmsequemces  of  the  judgment 
constitute  the  ground  of  the  complaint  against  it,  and  cannot 
come  in  to  sustain  it.  As  regards  the  present  question,  the 
sugars  are  to  be  treated  as  in  th6ir  original  specific  condition. 
It  is  a  cause  of  ccmjlaint  that  they  were  not  aUowed  to  remain 
so;  but  were '  converted  into  money,  by  adverse  proceedings, 
Suppose  the  importer  had  wished  to  use  Uie  merchandize  - 
himself,  would  it  not  be  deemed  to  be  of  the  value  to  him  of 
the  cost  and  the  amount  of  duties?  Or,  suppose  that  he  in- 
tended to  export  the  property  and  receive  the  drawback;  where 
in  such  case  is  the  proprietary  interest  to  the  amount  of  duties 
of  government  in  the  merchandize  1  Are  not  these  to  be  consi- 
dered by  the  court  as  rights,  and  rights  of  property  in  the  im- 
porter, respected  by  our  revenue  system?  But  the  theory  of 
the  district  court  in  this  case  would  contravene  all  this  privi- 
lege, on  every  fair  inference  to  be  drawn  from  its  existence. 
It  may  also  be  said  too,  that  in  reference  to  sales  of  merchan- 
dize even  tor  homo  consiunptiou,  the  amount  of  the  duties  is 
Vol.  VIL— 3H 
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part  of  its  worlli,  its  value.  It  has  been  decided  that  the  im- 
porter is  liable  for  duties,  although  another  to  whom  he  has 
sold  the  merchandize  before  entry  has  given  bond  and  security 
for  the  duties.  1  Mason's  Rep.  482.  If  the  merchandize,  while 
held  at  the  custom  house  for  duties,  is  destroyed,  still  the 
owner  would  be  hable  for  the  duties  Do  not  all  these  liabili- 
ties constitute  an  interest  to  the  extent  of  the  amount  of  duties 
involved  in  thein?  and,  if  so,  that  amount  is  part  of  the  value 
of  the  properly  r??  concerns  the  owner  of  it. 

On  tf^e  vierits  it  was  contended,  that  in  a  proceedhig  of  for- 
feiture like  thip,  the  rules  of  evidence  applying  to  penal  or  cri- 
minal proceedings  are  to  be  observed;  and  that,  accordingly, 
fraudulent  intention  nmst  be  proved.  Unexplained  discre- 
pancy between  the  entry  and  the  package  may  testify  the 
sinister  purpose;  but  still  the  court  must  be  satisfied  of  that 
purpose  having  existed  before  it  will  condemn  in  a  case  of  this 
description.  9  Wheat.  430.  3  Wheat.  232.  6  Wheat  120. 
2  Mason,  48.     12  Wheat.  480.     1  Paine,  129,  499. 

Whether  adjudged  brown  or  whiter  there  is  no  ground  for 
forfeiture  of  the  sugars,  the  testimony  exhibiting  justifica- 
tion for  a  belief  that  the  sugars  should,  or  might  be,  determined 
brown,  and  the  court's  opinion  to  tlie  contrary  only  settUng  a 
doubt,  and  at  most  establishing  an  error  of  judgment  and 
not  a  wilful  deception:  no  presumption  of  fraudrlent  repre- 
sentation necessarily  arises  from  showing  a  specification  of. 
an  entry  to  be  incorrect  in  regard  to  the  commercial  charac- 
ter or  designation  of  an  article,  when  that  incident  of  the  arti- 
cle is  speculative,  ui  may  be  variously  interpreted ;  or  when,  at 
all  events,  as  in  this  case,  it  is  vaiiously  defined  by  the  opin- 
ions and  experience  of  commercial  witnesses. 

Mr  Taney,  attorney-general,  contended  that  the  opinion  of 
the  district  judge  of  Louisiana  in  condemning  the  sugars,  and 
refusing  the  appeal,  was  correct. 

Mr  Justice  M*Lean  delivered  the  opinion  of  the  Court* 
This  case  is  brought  before  the  court,  by  an  application  for 
a  mandamus  to  be  directed  tc  the  judge  of  the  court  of  the 
United  States  for  the  district  of  Louisiana,  requiring  bim  to 
allow  an  appeal  from  the  judgment  of  ihat  court. 
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In  thcii'  petition  the  claimants  state,  that  tlie  eighty-four 
boxes  of  sugar  were  consigned  to  them  at  New  Orleans,  and 
that  on  their  arrival,  they  were  libelled  by  the  United  States 
for  an  alleged  breach  of  the  revenue  laws;- that  the  sugars 
were  valued  by  the  two  custom  house  appraisers  at  two  thou* 
sand  six  hundred  and  two  dollars  fifty*one  cents ;  that  they 
were  afterwards  condemned  and  sold  by  the  marshal  at  public 
sale,  for  two  thousand  three  hundred  and  tliirty-eight  tldlars 
f((Nrty-eight  cents,,  leaving  two  thousand  one  hundred  and  fifty 
dollars  six  cents,  after  deducting  the  costs  ai\d  charges  of  the 
sale. 

From  the  judgment  of  condemnation  the  claimants  prayed 
an  appeal  to  the  -supreme  court ;  which  was  reftised,  on  the 
ground  that  the  value  of  the  migtlrs,  exclusive  of  duties,  is 
less  than  two  thousand  dollars. 

By  consent  of  parties,  if  the  claimants  shall,  m  the  judg- 
ment of  this  court,  be  entitled  to  an  appeal,  the  merits  of  the 
case  shall  be  considered  as  regularly  before  the  court,  for  a 
final  decision. 

Whether  the  claimants  were  entitled  to  an  appeal,  is  the  first 
point  to  be  considered. 

The  decision  of  this  question  depends  on  the  amount  in  con- 
troversy. If  it  be  less  than  two  thousand  dollars,  the  judg- 
ment of  the  district  court  was  final,  and  cannot  be  revised  by 
an  appeal. 

The  judgment  of  condemnation  was  entered  on  the  9th  of 
April  1831,  and  on  the  28th  of  the  same  month,  under  the 
order  of  the  court,  the  marshal  sold  the  property. 

On  the  19th  of  April  an  appeal  was  prayed,  and  an  orde^ 
was  made,  that  the  district  attorney  should  show  cause  on  the 
23d  of  the  same  month,  why  an  appeal  shotild  not  be  granted. 

In  his  opinion  against  the  right  of  the  claimants  to  an  ap- 
peal, the  district  judge  says,  that  **  the  supreme  court  has  late- 
ly, in  the  case  of  Gordon  v.  Ogden,  decided,  that  the  defend- 
ant cannot  support  an  appeal,  frmn  a  judgment  obtained 
against  him  in  the  court  below  for  a  less  sum  than  two  thou- 
sand dollftrs,  because  that  judgment  is  the  only  matter  in  dis- 
pute "  **  In  this  case,"  the  judge  says,' "  the  thing  demanded  on 
one  side  was  the  forfeiture  of  a  specific  quantity  of  sugar,  and 
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on  the  other  the  restoration  of  the  same  article,  the  ralue  of 
which  did  not  amount  to  two  thousand  dollars."  '<  There 
was  no  demand  of  duties,  nor  could  such  demand  have  been 
takep  into  consideration  in  the  case  then  before  the  court 
There  was  no  contest  about  the  duties." 

It  will  be  observed  that  at  the  time  the  judgment  of  con- 
demnation was  entered,  and  also  when  the  appeal  was  prayed, 
the  sugars  remained  in  the  hands  of  the  proper  officer.  Sup- 
pose the  judgment  had  been  given  for  the  restoration  of  the 
properly,  in  what  form  should  it  have  been  entered  )  Could 
any  port  of  the  property  have  been  detained  for  the  payment 
of  the  duties  1  The  duties  were  not  then  due,  and  could  the 
court  have  directed  them  to  be  paid,  by  the  sale  of  a  port  of 
the  property  ? 

A  judgment  in  favour  of  the  complainants  in  the  district 
court  should  have  directed  the  property  to  be  ^restored  to  them, 
on  the  payment  of  the  duties  or  securing  them  to  be' paid,  ac- 
cording to  law.  This  would  have  given  to  the  claimants  the 
whole  amount  of  their  property,  as  though  no  seizure  of  it' had 
been  made.  Under  the  law,  they  were  entitled  to  a  credit  for 
the  pfeiyment  of  the  duties,  on  the  condition  of  giving  bond  and 
security. 

Does  it  not  thus  appear,  that  the  whole- of  the  property  was 
the  amount  in  dispute  and  would  have  gone  into  the  possess- 
ion of  the  claimants  had  the  judgment  of  the  court  been  in 
their  favour  1  How  then  could  it  be  said  in  the  court  below, , 
that  the  duties  must  be  deducted  from  the  value  of  the  sugars, 
as  forming  no  part  of  the  controversy ;  and  that  by  such  de- 
duction the  value  of  the  property  was  reduced  below  the 
amount  which  entitles  the  claimants  to  an  appeal  1 

If  the  claimants  had  given  bond  for  the  pajnnent  of  the 
duties,  and  a  judgment  of  restoration  hod  been  entered  by  the 
court,  before  any  part  of  th(&  duties  became  payable,  should  the 
court  have  directed  them  to  be  paid  1  Such  an  order,  under 
^ch  circumstances,  would  be  oppressive  and  unjust 

The  duties  having  been  secured  to  the  government,  as  the 
law  requires,  no  wrongful  act  on  the  part  of  the  officers  of  the 
^vemment,  could  lessen  tthe  term  of  credit  fixed  by  the  law 
and  stated  in  the  bond.    And  if  no  bond  had  been  given,  be- 
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cause  of  the  seisaire  of  the  property  or  its  redtomtion,  the 
claimants  would  I^ave  been  at  least  entitled  to  a  credit  for  the 
unexpired  time  allowed  by  law  for  the  payment  of  the  duties, 
on  their  giving  the  requisite  bond  and  security. 

The  case  must  stand  before  this  court  on  the  appeal,  as  it 
stood  before  the  district  court,  at  the  titne  the  appeal  was 
prayed.  No  subsequent  action  of  the  court  in  the  side  of  the 
property  can  a£fect  the  question.  Before  this  court,  therefore, 
the  case  must  stand,  on  the  judgment  of  condemnation  ;  and 
this,  before  the  duties  were  payable  by  law.  Was  not  the 
entire  property,  and  consequently,  its  full  value,  ii;i  dispute 
between  the  parties  at  the  time  judgment  was  entered  1 

On  the  one  side  a  c<»idemnation  of  the  property  is  claimed, 
on  the  ground  that  the  revenue  law  has  been  violated ;  and  on 
the  other  a  restoration  of  the  property  is  demanded.  In  this 
view,  this  court  think  the  right  of  appeal  firdm  the  judgment 
of  the  district  court,  was  clear,  as  the  value  of  the  property  iii 
controversy  exceeded  two  thousand  dollars. 

The  next  inquiry  is,  whether  the  sugars  were  entered  for 
the  pajrment  of  duties,  under  a  false  denomination,  with  a 
view  to  defraud  the  revenue. 

The  sugars  were  entered  as  browny  on  which  a  duty  of 
three  cents  per  pound  is  paid ;  and  the  libellants  contend,  that 
they  should  have  been  entered  as  white,  on  which  a  duty  of 
four  cents  per  pound  is  paid.  The  quality  of  the  sugars  can 
only  be  ascertained  by  a  reference  to  the  proof  in  the  case. 

The  witnesses  differ  in  their  opinion  as  to  the  quality  of  these 
sugars.  Bertrand  and  Smelser,  two  of  the  custom  house  officers, 
say  the  sugars  were  white ;  and  their  testimony  is  corroborated 
by  five  other  witnesses.  But  a  still  greater  number  of  witnesses, 
embracing  the  largest  impbrters  of  sugais  at  New  Orleans^  are 
of  the  opinion  that  the  sugars  were  properly  denominated 
brown,  by  the  izdporteis.  Some  of  the  boxes  a[^)eared  to  be 
whiter  than  others,  but  by  far  the  greater  number,  as  it  would 
seem  from  a  majority  of  the  witnesses^  were  hrown. 

J.  W.  Zacharie  says  that  he  is  engaged  in  the  importation 
of  Havana  sugars,  and  that  had  he  been  ,ordered  to  purchase 
white  sugar,  he  would  not  have  purchased  the  sugars  in  ques- 
tion.   That  if  he  had  .entered  these  sugara  as  brown,  for  tlie 
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payment  of  duties^  he  would  not  havo  conaidered  hinwelf  as 
practising  a  fraud  on  the  government. 

A.  Fiske  states,  that  he  knew  sugar  of  superior  quality  im- 
ported as  brown  sugar,  and  that  it  is  very  difficult  beforehand 
for  an  importer  to  know  how  his  sugar  will  be  classed.  He 
says,  wiien  the  qualities  of  superior  brown  and  inferior  w  t 
approximate,  a  very  fair  difference  of  opinion  may  exi*"'  .^  to 
the  quality. 

Mr  Grant  states,  that  he  has  hod  great  experience  in  white 
Havana  sugar,  and  after  examining  the  samnles  of  the  sugars 
shown  him,  says  that  a  majority  of  them  a  brown,  though 
there  may  be  a  few  boxes  of  white.  He  would  not  purchase 
them  as  white,  on  an  order  for  sugar  of  that  quality. 

A.  R.  Taylor  and  Joseph  Cockayne  state,  substantially,  the 
same  facts  as  Mr  Orant. 

Mr  Suarez  says  that  a  portion  of  the  sugar  shown  him  has 
been  white,  but  being  very  old,  it  has  become  worse  than 
brown,  and  that  he  would  not  purchase  it  as  white  sugar.  He 
considers  the  entire  lot  brown. 

J:  H.  Shepherd  states  substantially  the  same  facts.  It  ap- 
pears'that  the  planters  in  Havana  maii^  their  white  sugars 
with  the  letter  B,  and  that  the  mark  for  brown  is  Q;  and  it 
appears  from  the  testimony  of  Bertrand,  one  of  the  custom 
house  officers,  that  he  suspected  a  fraud  was  designed  by  the 
importers;,  as  he  discovered  the  marks  on  the  boxes  had  been 
changed  from  B  to  Q.  Two  of  the  boxes  had  the  letter  B 
still  on  them. 

Whether  these  changes  were  made  by  the  planter  or  the 
importer  does  not  appear;  but  Fiske  and  other  witnesses  state 
that  the  marks  which  are  placed  on  sugars  in  Havana,  depend 
very  much  on  the  fancy  of  the  planters,  and  that  they  are 
sometimes  marked  B,  with  the  view  of  selling  them  higher. 

There  does  not  appear  to  be  any  thing  in  these  marks  which 
shows  that  a  fraud  was  cantemplated  by  the  importers.  Any 
such  inference  is  rebutted  by  many  respectable  witnesses  in 
the  case,  who  state  that  the  sugars  are  of  the  quality  denomi- 
nated in  the  entry. 

The  statute  under  which  these  sugars  were  seized  and  con- 
demned is  a  highly  pwal  law,  and  should,  in  conformity  with 
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tlie  rule  oa  tlie  subject,  be  construed  strictly.    If,  either  through 
accident  or  mistake,  the  sugars  were  entered  by  a  diiSerent  de« 
nomination  from  what  their  quality  required,  a  forfeiture  is  not 
incurred. 

Under  all  the  circumstances  of  this  case,  the  court  think, 
that  the  evidence  not  only  fails  to  convict  the  claimants  of 
fraud,  in  the  entry  of  these  sugars  by  a  false  denomination,  but 
they  think  that  the  weight  of  testimony  is  in  favour  of  the 
qufl^ty  of  the  sugars,  as  stated  in  the  entry.  They  therefore 
reverse  the  decree  of  the  district  court,  and  direct  said  court  to 
enter  a  decree,  that  the  proceeds  of  these  sugars  be  restored  to 
the  complainants,  if  the  duties  shall  have  been  paid;  and  if 
they  shall  not  have  been  paid,  as  they  are  now  due,  that  the 
restoration  be  of  the  balance  of  the  proceeds,  after  deducting 
the  duties. 

The  court  think  there  was  probable  cause  of  seizure,  and 
they  direct  the  fact  to  be  certified. 


On  consideration  of  the  motion  of  the  claimants,  and  of  the 
arguments  of  counsel,  as  well  for  the  United  States  as  for  the 
claimants,  thereupon  had,  it  is  now  here  considered,  ordered, 
adjudged  and  decreed  by  this  court,  that  a  writ  of  mandamus, 
as  prayed  for,  be,  and  the  same  is  hereby  awarded,  directed  to 
the  judge  of  the  district  court  of  the  United  States  for  the  east- 
ern district  of  Louisiana,  ordering  him  to  grant  an  appeal  in 
the  premises. 
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William  Ttrell's  Heirs,  plaintiffs  in  error  y.  Ardriw 

ROUNTREE  AlfD  OTHERS. 

Ejectment.  On  the  13th  of  Februaiy  ISOr,  an  Attachment  wai  ngnhaefy 
iifued  by  the  court  of  ¥/111iamson  county,  TenneMee,  and  wa%  on  the 
13th  of  the  aune  month,  leried  on  a  tract  of  bmd,  the  prapeity  of  the  de- 
fendant in  the  suit  Judgment  by  debult  waa  entered  on  the  15lh.of  ' 
October  IBOTi  the  proper^  waa  on  motion  condemned,  and  awxitof  ven- 
ditioni  exponas  issued  on  the  24th,  which  came  into  the  hands  of  the  sheriff 
on  the  38th  of  October,  who  sold  the  property  under  it,  on  the  3d  of  January 
1^8.  The  county  of  Williamson  was  diyided  on  the  16th  of  Norembcr 
1907,  and  that  part  of  the  knd  for  which  tUa  ejectment  waa  brought, 
lay  in  the  new  county  called  Maury.  Held,  that  the  proceia  of  eneuliim 
for  the  sale  of  the  land,  under  which  it  was  sold  by  the  sheriff^  waa  a  di- 
rection to  the  sheriff  to  sell  the  specific  property*  which  waa  already  in 
hia  poisesuon,  by  virtue  of  the  attachment,  and  was  already  condemned 
by  Uie  competent  tiibunaL  The  subsequent  diviiion  of  the  oounty  eoold 
not  direst  his  vested  interest,  or  deprire  the  officer  of  the  power  to  finiih 
a  process  which  was  already  begun. 

ERROR  to  the  circuit  court  of  the  United  States  for  the  die- 
trict  of  West  Tennessee. 

An  ejectment  was  brought  by  the  plaintiffi  in  enor  to  Sep- 
tember term  1830,  in  the  circuit  court  of  West  Tennessee,  for 
the  recoyery  of  a  tract  of  land,  which,  in  the  life  time  of  the 
ancestor  of  the  plaintifls,  had  been  taken  in  execution,  and  sold 
by  the  sheriff,  to  satisfy  a  debt  for  which  judgment  had  been 
obtained  in  Williamson  .county,  in  the  state  of  {Tennessee. 
The  suit  was  commenced  by  attachment,  and  the  land  for 
which  this  ejectment  was  instituted,  was  attached  on  the  ISth 
of  February  1807,  the  sherifT  having  made  the  following  return 
to  the  writ  of  attachment.  <<  Came  to  hand  the  ISth  of  Feb- 
ruary 1807,  about  nine  o^clock,  and  levied  immediately  on  an 
undivided  half  of  three  thousand  eight  hundred  and  forty  acres 
of  land,  on  both  sides  of  Sugar  Creek;"  &c.,  being  William 
Tyrell's  right  and  interest  therein. 

On  the  15th  of  October  1807,  the  plaintiff  obtained  judgment 
for  his  debt,  and,  on  motion,  the  property  attached  was  con- 
demned, and  a  writ  of  venditioni  exponas  was  ordered  on 
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tin  Mine  day.  The  writ  was  issued  cm  the  £4th  of  October 
1807,  and  the  property  was  sold  on  the  8d  of  January  1808. 
The  def  idants  in  error  derived  their  title  under  this  sale. 
On  the  trial  of  the  ejectment  in  the  drcuit  court,  evidence  was 
given  which  proved,  that,  at  the  time  the  attachment  was  laid 
on  the  land,  it  was  situated  in  Williamson  county;  and  that  on 
the  16th  of  November  1807,  the  legislature  of  Tennessee  pass- 
ed an  act  dividing  the  county  of  Williamson,  and  erecting  part 
of  the  same  into  a  separate  county,  denominated  Maury  coun- 
ty; and  that  a  portion  of  the  land  in  controversy  was  situated 
in  Maury  county,  when  the  same  was  sold  by  the  sheriff  of  the 
county  of  Williamson. 

The  counsel  for  the  plaintifls  requested  the  court  to  charge, 
that,  whether  the  said  judgment  of  the  court  of  pleas  and  quarter 
sessions  of  Williamson  county  was  void  or  not,  the  sale  under  it 
was  void  as  to  that  part  of  the  land  which  was  situated  in  the 
county  of  Maury  at  the  time  of  the  sale;  and  that  the  sale  and 
conveyance  of  the  sheriff  of  the  county  of  Williamson  did 
not  transfer  that  portion  of  the  land. 

The  charge  of  the  court  was,  that  neither  the  judgment  nor 
the  proceedings  in  Williamson  county  were  void,  for  any  thing 
appearing  or  not  ajqpearing  oii  the  fiice  of  said  judgment  and 
the  record  thereof.  ' 

The  court  also  charged  the  jury,  that,  if  a  portion  of  the 
land  in  controversy  wa&  situated  in  the  county  of  Maury  at  the 
time  of  the  sale  thereof  by  the  sheriff  of  Williamson,  under  the 
judgment  of  MoUoy's  executors,  yet  that  such  sale  was  good, 
and  vested  the  title  in  the  purchasers,  as  the  land  was  all 
situated  in  Williamson  at  the  time  of  the  levy,  where  public 
notice  of  the  sale  was  given,  until  within  a  few  days  of  the 
sale,  and  that  the  sale  was  good  by  relation  to  the  levy. 

The  counsel  for  the  plaintiffs  excepted  to  the  charges  of  the 
cpurt  thus  given,  and  a  bill  of  exceptions  was  sealed  by  the 
court  Judgment  having  been  rendered  for  the  defibndants, 
the  plaintiflb  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr  Coze,  for  the  plaintiffisin  error ; 
and  by  Mr  BeD,.  for  the  defendants. 
Vol-  VII.— «  I 
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Mr  Coxe,  for  the  plaintifis,  contended,  that  after  the  diwioa 
of  the  county,  by  the  act  of  the  legislature  of  Tennessee,  in 
which  act  there  was  no  savir^  clause  as  to  the  matter  before 
the  court,  all  the  right  of  the  sheriff  of  Williamson  county  to 
sell  that  {Mxt  of  the  land  which  fell  within  the  county  of  Maury, 
terminated. 

The  sheriff  does  not  take  possession  of  the  land  against 
which  the  process  of  execution  issues,  and  under  a  writ  of  ven- 
ditioni exponas  he  sells  no. more  than  the  right  and  interest  of 
the  defez)dant  in  the  same.  He  cannot  deliver  possession  of 
the  property  he  sells  to  the  purchaser. 

This  shows  that  the  sheriff  has  but  a  naked  power  to  sell  the 
lien  of  the  plaintiff,  which  he  has  acquired  by  his  judgment ; 
and  that  it  is  co-extensive,  and  no  more,  with  the  limits  of  the 
county  in  which  he  can  exercise  the  authority  of  a  sheriff.  As 
soon  as  any  parr  of  the  property  of  the  defendant  is  by  law  se- 
parated fiom  the  county  of  which  he  is  the  sherifi^  all  his  au- 
thority to  dispose  of  the  rights  over  it  acquired  by  the  plaintiff 
in  the  judgment,  are  at  an  end. 

By  the  laws  of  Tennessee  of  1794,  a  judgment  is  a  lien  on 
all  the  lands  of  the  defendant  in  the  state,  and  execution  may 
issue  from  the  court  in  which  the  judgment  is  obtained,  to  the 
sheriff  of  the  particular  county  in  which  the  land  of  the  defend- 
ant may  be  situated.  As  therefore  the  lien  of  the  pontiff  in 
the  suit  under  which  the  land  in  controversy  in  this  case  was 
sold  was  not  affected  by  the  division  of  the  county,  the  plaintiff 
might  have  had  process  of  execution  to  the  sheriff  of  Maury 
county,  and  have  thus  sold  the  land  of  the  defendant  Instend 
of  this,  he  employed  the  original  execution.  Cited,  Bacon's 
Abr.  Execution. 

Mr  Bell,  for  the  defendants  in  error,  argued,  that  by  tne 
attachment  the  sheriff  of  ^Williamson  county  became  fully 
invested  with  such  a  possession  and  control  over  the  land 
attached  as  authorised  him  when  judgment  should  be  obtained, 
and  process  of  execution  issued,  to  dispose  of  it.  The  attach- 
ment issued  on  the  13th  of  February  1807,  and  belbre  the  act 
dividing  the  county  was  passed,  every  thing  to  complete  and 
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secure  the  righto  of  the  plaintiff  over  the  land  attached,  and  to 
empower  the  sheiiff  to  dispose  of  it,  was  done. 

As  the  sheriff  does  not  deliver  possession  of  the  land  he  sells 
under  an  execution,  his  powers  under  the  process  were  not 
affected  by  the  act  dividing  the  county.  After  the  sale,  the 
righto  of  the  purchaser  could  be  enforced  in  an  ejectment,  and 
did  not  require  any  further  act  .of  the  sheriff  to  complete  them. 
The  sheriff  is  not  by  the  law  of  Tennessee  required  to  ^o  to 
the  land  )ie  takes  in  execution ;  and  he  sells  it  at  such  place  as 
he  may  think  proper. 

The  righto  of  the  plaintiff  under  the  attochment,  the 
judgment  and  the  execution,  were  fully  vested  and  secured 
before  the  act  for  the  division  of  the  county  was  passed; 
and  those  righto  could  not  be  affected  by  the  same.  He 
could  not  be  interrupted  or  delayed  in  the  use  and*  en)oy- 
ment  of  those  righto;  nor  could  they  be  postponed.  Te>  decide 
that  he  must  have  resorted  to  new  proceedings,  would  be  to 
say  that  he  could  be  deprived  of  the  righto  thus  obtained,  by 
a  law  passed  after  they  haid  been  acquired  and  completed. 
Such  a  law  would  impair  righto  protected  by  the  constitution 
of  the  United  States,  and  that  of  the  state  of  Tennessee. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 

In  this  case  the  j^intifls  in  error  contend  that  the  circuit 
court  misdirected  the  jury;  in  consequence  of  which,  the  verdict 
ought  to  be  set  aside,  the  judgment  reversed,  and  a  venire 
fiurias  de  novo  awarded. 

They  had  brought  an  ejectment  for  a  tract  of  land,  the  title 
to  which  was  shown  to  have  been  in  their  ancestor;  but  which 
the  defendanto  claimed  under  a  conveyance  thereof  made  by 
the  sheriff  of  Williamson  county,  in  West  Tennessee,  in  pursu- 
ance of  a  sale  made  by  him  under  a  writ  of  venditioni  exponas, 
issued  on  a  judgment  rendered  in  a  suit  commenced  by  attfu^h- 
ment. 

On  the  12th  day  of  February  1807,  the  attachment  was 
regularly  issued,  and  was  levied  on  the  13th  of  the  same 
month  on  the  land  in  controversy.  The  defendanto  in  the 
attachment  did  not  appear,  oir  replevy  the  property,  but  made 
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default;  on  which  judgment  was  rendered  on  the  18lh  ef 
October  1807. .  On  motion,  the  property  attached  was  con- 
demned, and  a  writ  of  venditioni  exponas  awarded,  which 
issued  on ,  the  24th,  and  *came  to  the  hands  of  the  officer  on 
the  28th  of  October  1807,  who  sold  on  the  2d  of  January 
1808. 

The  plaints  proved  that  the  county  of  Williamson  was 
divided  on  the  16th  of  November  1807,  and  that  part  of  the 
land  for  which  the  ejectment  was  brought  lay  in  the  new 
county  called  Maury.  He  therefore  moved  the  court  to  in- 
struct the  jury  that  the  sale  was  void  as  to  that  part  of  the 
land  which  was  situated  in  the  county  of  Maury,  at  the  time 
of  the  sale;  and  that  the  conveyance  of  the  sheriff  did  not 
transfer  that  portion  of  it. 

The  court  instructed  the  jury  that  the  sale  was  good  by 
relation  to  the  levy.  To  this  instruction  a  bill  of  exceptions 
was  taken,  and  the  cause  is  brought  up  by  writ  of  error. 

The  counsel  for  the  plaintiffib  in  error  has  argued  the  cause 
as  if  the  process  under  which  the  sale  was  made  had  been  the 
usual  execution  awarded  on  a  judgment  rendered  against  a 
person  brought  into  court  by  regular  process.  Without  in- 
quiring whether  his  objections  to  the  charge  would  have  been 
well  founded,  had  that  been  the  character  of  the  case,  it  is 
sufficient  to  observe  that,  in  the  actual  cause,  the  land  itself 
was  attached.  Not  having  been  released,  it  remained  in  the 
custody  of  the  officer  subject  to  the  judgment  of  the  court 
An  interest  was  vested  in  him  for  the  purposes  cif  that  judg- 
ment. The  judgment  did  not  create  a  general  lien  on  it,  but 
was  a  specific  appropriation  of  the  property  itself  to  the  satis- 
ftction  of  that  particular  judgment.  The  process  which  issued 
did  not  direct  the  officer  to  levy  it  on  the  property  of  the 
defendants,  but  to  seU  that  specific  property  wbich  was  already 
in  his  possession  by  virtue  of  the  attachment  and  was  already 
condemned  by  the  judgment  of  the  competent  tribunal  The 
subsequei^t  division  of  the  county  could  not  divest  this  vested 
interest,  or  deprive  the  officer  of  the  power  to  finish  a  process 
which  was  rightly  begun. 

There  is  no  error  in  the  charge,  and  the  judgment  is  afinnsd 
wjlh( 
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TIm  titlea  to  laadi  under,  the  acts  of  the  Ic^daturc  of  the  eUte  of  Peniugrl- 
yeiiie»  providing  for  the  nle  of  the  landed  estate  of  John  Nicholson,  in 
satisfiiction  of  the  liens  the  state  held  on  those  lands,  and  the  proceed- 
ings nnder  the  same,  are  Tslid. 

These  acti^  and  the  proeeedings  under  them,  do  not  contrarene  the  proH- 
Bimis  of  the  oonstitutioB  of  the  United  States,  in  any  manner  whatsoever. 

The  wofds  used  in  the  constitution  of  Pennsylvania  in  declaring  ths  extent 
of  the  powers  of  its  IegpUature,are  sufficiently  comprehensive  to  embrace 
the  powers' exerdsed  over  the  estate  of  John  Nicholson. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania. 

In  the  circuit  court,  the  plaintifls  in  error  instituted  an  eject- 
ment for  a  tract  of  land  in  the  county  of  Franklin,  in  the  state 
of  Pennsylvania.  They  showed  title  to  the  land  as  the  heirs 
of  John  Nicholson,  who  was  seised  of  the  same  at  the  time  of 
his  death,  under  a  wii^ant,  survey  and  return  of  survey,  and 
[H^yment  of  the  purchase  money  to  the  state. 

The  title  of  the  defendants,  was  regularly  derived  from  a 
sale  of  the  lands  of  John  Nicholson,  made  undier  the  authority 
of  the  state  of  Pennsylvania,  towards  satisfying  the  lien  claim- 
ed by  the  state  for  the  debts  due  by  John  Nicholson,  ariking 
from  his  defalcation  as  the  comptroller-general  of  the  state. 

The  constitutionality  and  validity  of  that  lien  were  denied  by 
the  plaintiffs. 

On  the  ISth  of  April  1782,  John  Nicholson  was,  by  an  act 
of  the  legislature  of  Pennsylvtoia,  appointed  comptroller, 
general  c^  the  state,  and  was  entrusted  with  large  powers  for 
the  collection  of  the  debts  due  to  the  state,  the  settlement  of 
public  accounts,  and  the  management  of  the  funds  of  the 
state. 

Mr  Nicholson  acted  as  comptroller  for  twelve  years,  during 
which  time  he  was  impeached,  tried  and  and  acquitted.  He 
afterwaiids,  on  the  llth  of  April  1794^  resigned  the  office. 

By  aceoup^  slated,  on  the  19th  of  November  1796,  large 
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oalances  were  found  tQ  be  due  by  Mr  Nicholson  to  the  stale  of 
Pennsylvania.  On  an  account,  Na  1»  headed  "Dr,  Jdm 
Nicholson,  account  in  continental  certificates  with  the  state  of 
Pennsylvania,  Cr,**  the  balance  was  fifty-one  thousand  two 
hundred  and  nine  dollars  and  twenty-two  ceots ;  and  on  another 
account.  No.  2,  headed  **  Dr,  John  Nicholson,  account,  three 
per  cent  stock  in  account  with  the  state  of  Pennsylvafiia,  Cr," 
the  balance  was. stated  to  be  sixty-three  thousand  seven  hun- 
dred and  thirty-one  dollars  and  six  cents. 

The  original  accounts  were  given  in  evidence  on  the  trial 
in  the  circuit  courts  and  also  counterparts  of  them  signed  by 
the  respective  officers,  upon  which  were  indorsements,  one  in 
the  handwriting  of  Mr  Nicholson,  the  other  in  that  of  his 
counsel  in  a  suit  instituted  against  him  for  the  recovery  of  the 
debts  due  to  the  slate. 

A  suit  was  commenced  in  the  supreme  court  of  Pennsyl- 
vania, by  the  state  against  John  Nicholson  to  September  term 
1793,  for  the  loss  sustained  by  the  state  on  certain  certificates, 
which  it  was  alleged  he  had  improperly  subscribed ;  and  a  ver- 
dict was  obtained  against  him  on  the  18th  of  December  1795, 
for  four  thousand  two  hundred  and  eight  pounds  eight  shillings 
and  ten  pence.  No  execution  was  ever  issued  on  this  judg- 
ment. 

To  September  term  1795  another  suit  was  instituted  by  the 
state  of  Pennsylvania  against  John  Nicholson,  being  an  action 
of  trover  for  certain  continental  certificates  and  funded  stock  of 
the  United  States.  Judgment  was  entered  in  this  suit  on  the 
20th  of  March  1797,  on  the  following  agreement,  signed  by 
the  attorney-general  of  the  state,  and  by  the  counsel  lor  the 
defendant. 

«*  21st  of  March  1797,  by  agreement  filed,  the  judgment  k 
for  the  sum  of  one  hundred  and  ten  thousand  three  hundred 
and  ninety  dollars  and  eighty-nine  cents,  rating  the  stock  as 
follows:  six  per  cent  at  sixteen  shillings  and  ninepence  in- the 
pound;  three  per  cent  at  ten  shillings;  militia  certificates  at 
fifty  per  cent;  and  that,  in  the  set  off,  the  stock  be  allowed  at 
the  same  rate ;  the  defendant  to  be  allowed  three  months  to  point 
out  any  errors  to  the  satisfaction  of  the  cpmptroller  and.  register 
general,  such  errors  to  be  deducted  from  the  sum  for  which 
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judgment  shall  be  entered.  Certificates  and  receipts  to  be 
credited  also,  with  the  charges  of  the  funded  debt.  Enors 
against  the  commonwealth,  if  any,  also  to  be  corrected.  The 
sum  for  which  judgment  is  now  entered,  to  be  altered  by  the 
subsequent,  calculation  of  the  comptroller-general  alone.  8u« 
preme  court,  costs  taxed  at  thirty-five  dollars  and  tfaiity-five 
cents.** 

Executions  were  issued  on  the  judgment  in  the  year  1798, 
and  afterwards  in  180S,  to  many  counties  in  the  stale,  and 
proceedings  to  condemn  the  lands  of  the  defendant  took  place. 
Between  the  8th  of  March  1796,  when  the  first  set  lement  of  the 
accounts  of  John  Nicholson  was  made,  and  the  21st  of  March 
1797,  when  the  state  judgment  was  entered,  many  judgments 
were  obtained  by  the  private  creditors  of  Mr  Nicholson,  which 
remain  unsatisfied  on  the  records.  On  some  of  these  judg- 
ments executions  were  issued  and  levies  made  on  the  real 
estate  of  the  defendant  prior  to  the  executions  levied  by  the 
state  on  the  same  lands.  Mr  Nicholson  was  arrested  under 
executions  by  private  creditors,  and  died  in  prison  in  Decem- 
ber 1800.  His  heirs  were  then  minors,  and  they  all  left  the 
state  prior  to  1804. 

The  legislature  of  Pennsylvania  piassed  at  different  periods, 
laws  for  the  settlement  of  accounts  and  the  collection  of  debts 
diie  to  the  state. 

By  an  act  passed  on  the  18th  of  February  1785,  it  was  provi- 
ded, *'  that  the  settlement  of  any  public  account  by  the  comp- 
troller, and  coilfirmation  thereof  by  the  supreme  executive 
council,  whereby  any  balance  or  sum  of  money  shall  be  found 
due  firom  any  person  to  the  commonwealth,  shall  be  deemed 
and  adjudged  to  be  a  lien  on  all  the  real  estate  of  such  person 
throughout  this  state,  in  the  same  manner  as  if  judgment  had 
been  given  in  favour  of  the  commonwealth,  ioigainst  such  per- 
son for  such  debt  in  the  supreme  court ;  and  if,  after  an  appeal 
frotn  the  said  settlement  of  accounts  by,  or  award  of,  the  said 
comptroller-generhl,  and  confirmation  thereof  by  the  supreme 
executive  council,  the  said  settlement  shall  be  confirmed,  the 
said  supreme  court  shall  award  interest  thereon,  from  the  date 
of  the  confirmation  of  the  said  settlement  of  account  by  this 
supreme  executive  council,  and  costs,  to  be  paid  hf  the  i^ipel- 
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lees/'  By  the  abcth  section  of  this  act,  if  the  gorenMir  is 
dissatisfied  with  a  settlement,  or  of  opinion  that  a  legal  dis- 
cussion will  tend  to  the  furtherance  of  justice,  he  may  direct  a 
suit,  which  shall  be  proceeded  in  as  in  other' civil  actions.  By 
an  act  passed  1st  of  April  1790,  the  office  of  register-general 
having  been  created,  all  accounts  are  first  to  be  settled  by  him 
and  afterwards  examined  by  the  comptroller-general,  and  then 
transmitted  to  the  executive  council  for  its  approbation.  And 
by  the  fifth  section,  all  settlements,  under  this  act,  shall  have 
the  same  force  and  eflfoct,  and  be  subject  to  the  same  i^ppeal 
as  those  made  formerly  by  the  comptroller-general.  After  the 
passage  of  these  acts,  the  constitution  of  the  state  was  changed, 
and  the  executive  power  was  vested  in  a  governor  instead  of 
the  executive  council  On  the  14th  of  January  1791,  an  act 
was  passed  by  which  all  duties  directed  to  be  done  by  the 
president  and  executive  council,  shall  be  done  by  the  governor. 
This  act*was  limited  to  the  end  of  the  session. 

On  the  18th  April  1791,  the  act  of  1st  April  1790  was 
continued  to  the  end  of  the  then  session;  but  with  a  proviso 
that  in  all  cases  when  accounts  examined  and  settled  by  the 
comptroller  and  register,  or  either  of  them,  have  heretofore  been 
referred  to  the  executive  authority,  to  be  by  it  approved  and 
allowed,  or  rejected,  the  sanfe  shall  only  in  future  be  referred 
to  the  governor,  when  the  comptroller  and  register  shall  difier 
in  opinion ;  but  in  all  cases  where  they  agree,  only  the  balances 
due  on  each  account  shall  be  certiiSed  by  the  said  comptroller 
and  register  to  the  governor,  who  shall  thereupon  proceed  in 
like  manner  as  if  the  said  accounts  had  been  referred  to  him 
according  to  the  former  laws  on  the  subject ;  and  provided  al- 
ways, that  in  all  cases  when  the  party  or  parties  shall  not  be 
satisfied  with  the  settlement  of  the  accounts  by  the  comp- 
troller and  register,  or  when  there  shall  be  reason  to  suppose 
that  justice  has  not  been  done  to  the  commonwealth,  the  go^ 
vemor  may,  and  shall,  in  like  manner,  and  upon  the  same  Con- 
ditions as  heretofore  allow  appeals,  or  cause  suits  to  be  insti- 
tuted, as  the  case  may  require.  By  the  act  of  t8  March  179S, 
this  law  was  continued  until  the  end  of  the  next  session. 

By  two  other  acts,  it  is  continued  to  the  end  of  the 
of  1798, 1794. 
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An  act  was  passed  2Sd  April  1794^  reciting^  that  under  the 
old  constitution,  acts  were  passed  vesting  powers  in  the  execu- 
tive council  or  president,  and  that  it  was  expedient  such  powers 
should  be  vested  in  the  governor,  which  enacts,  'Hhat  in  all  cases 
where,  by  the  laws  of  the  commonwealth,  the^supreme  execu- 
tive council,  or  the  president,  or  vice-president  thereof,  is  men- 
tioned as  having  power  and  authority  to  carry  the  same  into 
effisct,  the  governor  for  the  time  being  shall  be  deemed  and 
taken  to  be  in  the  place  and  stead  of  the  same  supreme  execu- 
tive council,  or  the  president  or  the  vice-president  thereof,  and 
shall  have  and  exercise  all  the  powers  in  them,  or  any  or  either 
of  them  vested,  unless  such  powers  have  been,  and  are  by  law 
vested  in  some  other  officer  or  officers,  person  or  persons, 
or  shall  be  inconsistent  with  the  provisions  contained  in  the  ex« 
isting  constitution  of  the  commonwealth." 

By*this  act  all  accounts  are  in  the  first  instance  to  be  sub- 
mitted to  the  register,  who  shall  adjust  and  send  them  to  the 
comptroller,  who,  if  he  approve  the  settlement,  shall  return  the 
same  to  the  register.  But  if  he  disapprove,  and  they  cannot 
agree,  shall  transmit  the  same  to  the  governor,  who  shall  de- 
cide. Provided,  that  in  all  cases  where  the  parties  shall  be  dis- 
satisfied with  the  settlement  of  their  accounts,  an  appeal  shall 
be  allowed. 

On  the  Slst  of  March  1806,  an  act  was  passed  by  the  legis- 
lature of  Pennsylvania,  entitled  ^^an  act  for  the  more  speedy  and 
effectual  collection  of  certain  debts  due  to  this  commonwealth.'* 
The  following  is  a  summary  of  the  first  ten  sections  of  that  act. 

Sect  1.  Commissioners  appointed  with  powers  to  procure 
copies  of  deeds  and  other  writings,  relating  to  tlie  real  estate 
of  John  Nicholson.  2/  The  commissioners  to  receive  on  ap- 
plication, copies  of  all  necessaiy  papers,  from  the  land  officers, 
without  fees.  3.  To  ascertain,  as  near  as  may  be,  the  quality 
and  extent  of  the  estate  of  John  Nicholson  in  each  county, 
subject  to  the  lien  of  the  commonwealth.  4.  To  average  the 
demand  of  the  commonwealth  on  the  several  estates  subject  to 
the  lien,  and  make  report  to  the  governpr,  who  shall  cause  the 
same  to  be  sold,  &c.  on  the  payment  of  the  sum  assessed  on 
any  particular  estate  by  any  person  claiming  an  interest  there- 
in, the  commissioners  empowered  to  convey  to  such  persons 
the  estate  or  hen  thereon.  5.  Where  the  commissicmers  shall 
Vol.  VII.— 8  K 
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be  aulliorized  to  compromise  with  individuals  or  the  managere 
of  land  companies.  6.  In  what  cases  the  coromiaBioneTs  may 
purchase  in  the  property  for  the  use  of  the  state.  4th,  5th  and 
6th  .9ectionSy  repealed  and  supplied.  7.  Commissioners  to  take 
oath  or  affirmation  for  the  faithful  discharge  of  their  duties. 
6.  Their  compensation.  9.  Empowered  to  recover  by  due 
course  of  law>  books  and  papers,  &c.  10.  Conunissioners  of 
the  several  counties  prohibited  from  selling  any  of  the  lands  of 
John  Nicholson  for  taxes. 

Sect.  11.  And  be  it  further  enacted  by  the  authority  afore- 
saidy  that  in  any  case  where  the  said  John  Nicholson,  in  his 
life  time,  had  or  held  lands  in  partnership^  or  in  conunon  with 
any  other  person  or  persons,  the  said  commissioners,  or  a  ma-r 
jority  of  them,  are  hereby  authorized  to  cause  partition  to  be 
made  of  the  said  land  by  writ  or  otherwise,  in  order  to  ascer- 
tain the  respective  interests)  of  the  said  part  owners,  as  well  as 
the  separate  interest  of  the  said  John  Nicholson,  and  if  it  shall 
be  necessary  to  make  said  partition  by  writ,  in  case  of  disagree" 
ment  between  the  parties,  the  said  commissioners  or  a  majority 
of  them,  shall  be  made  parties  to  such  writ,  either  plMntifni  or 
defendants,  and  such  partition,  so  made,  shall  be  as  available 
in  law,  as  if  the  same  had  been  made  by  the  said  John  Nichol- 
son in  his  life  time,  and  the  costs  thereof  shall  be  paid  equally 
by  the  parties  as  in  other  cases,  and  the  said  commisrioners 
shall  be  allowed  for  their  part  of  such  costs  in  the  settlement 
of  their  accounts. 

Further  legislating  on  this  subject,  on  the  19th  of  Match 
1807,  an 'act  was  passed,  entitled  **  a  supplement  to  an  act; 
entitled  *  an  act  for  the  more  speedy  and  effectual  collection  of 
certain  debts  due  to  this  commonwealth.'"' 

Sect.  1.  Be  it  enacted  by  the  senate  and  house  of  repre- 
sentatives of  the  commonwealth  of  Pennsylvania  in  general 
assembly  met,  and  it  is  hereby  enacted  by  the  authority  of  the 
same,  that  the  commissioners  appointed  under  the  act  to  which 
this  is  a  supplement,  shall  make  report  of  their  proceedings  to 
the  governor,  who,  on  approbation  thereof,  shall  issue  one  or 
more  process  to  the  said  commissioners,  commanding  them,  or 
a  majority  of  them,  to  sell  such  lands  or  interest  in  lands,  as 
the  said  commissioners  may  specify  in  their  report  as  the  pro- 
perty of  the  late  J.  Nicholson,  and  in  all  cases  of  sales  to  be 


Digitized  by  VjOOQIC 


JANUARY  TERM  1833.  475 

[Lcnee  of  JLiTingitoii  t.  Moore  and  otheM.] 
made  by  the  commissionera  or  a  majority  of  them,  at  least 
twenty  days  notice  shall  be  given  of  the  time  and  place  of  sale 
by  adverlisement  in  the  newspaper  printed  in  the  county 
where  the  lands  respectively  lie,  if  any  be  there  printed,  and 
if  not,  in  the  newspaper  printed  nearest  to  such  county,  and 
also  in  two  papers  printed  in  the  city  of  Philadelphia.  Pro- 
vided, that  nothing  contained  in  this  section  shall  operate  to 
abridge  the  powers  of  compromise  vested  in  the  said  commiss* 
loners  by  the  fourth  section  of  this  act.  ^ 

fiect  2.  In  all  cases  of  sales  under  this  act,  tne  puichaser 
or  purchasers  shall  pay  the  amount  of  the  purchase  money 
into  the  state  treasury,  and  the  payment  of  no  part  of  the  pur- 
chase money  shall  be  deferred  for  a  longer  time  than  four 
years^  and  whenever  any  part  shall  be  defeiTed  for,  any  length 
of  time  within  that  period  which  is  hereby  referred  to  the  dis- 
cretion of  the  commissioners,  or  a  majority  of  them,  immediately 
superintending  any  sale,  such  deferred  payments  shall  carry 
interest  from  the  time  of  the  sale,  and  shall  be  secured  by 
bonds  given  by  the  purchaser  or  purchasers  with  surety,  ap- 
proved by  the  commissionerBi  or  a  majority  of  them  as  afore- 
said, payable  to  the  treasurer  of  die  commonwealth  and 
delivered  to  the  said  commissioners  or  a  majority  of  them  at 
the  time  of  sale,  and  the  said  commissioners  or  a  majority  of 
them  shall,  on  the  receipt  of  the  bonds  aforesaid,  deliver  to 
^very  purchaser  a  certificate  of  the  property  sold  to  him,  the 
time  and  place  of  sale  and  the  bonds  received,  and  shall  also 
deliver  into  the  hands  of  the  treasurer  within  two  months  from 
the  time  of  sale,  all  bonds  received  for  or  on  account  of  such 
sales,  and  within  the  same  time  make  a  particular  return  into 
the  office  of  the  secretary  of  the  commonwealth  to  the  process 
of  the  governor  of  the  quantity  of  land  sold,  the  situation 
thereof,  the  price  at  which  it  was  sold,  and  how  paid  or  secured, 
which  said  process  and  return  shall  be  carefully  registered  and 
filed  by  the  said  secretary,  who  is  hereby  required  upon  the 
application  of  any  purchaser  or  purchasers,  or  any  person  on 
his  (HT  their  behalf,  on  production  of  the  certificate  aforesaid 
and  the  treasurer's  receipt  for  the  consideration  of  the  purchase, 
to  make  and  execute  a  deed  or  deeds  to  the  purchaser  or  pur- 
chasers for  the  property  sold  to  him  or  them,  as  and  for  such 
estate  as  the  said  John  Nicholson  had  or  held  the  same  at  the 
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time  of  the  commencement  of  the  lien^  of  the  commonwealtli 
against  th(^  estate  of  the  said  John  Nicholson,  which  said  con- 
veyances or  copies  of  the  records  thereof  shall  be  prima  facie 
evidence  of  the  grantee's  title  :  provided,  that  the  respective 
bodies  or  tracts  of  land  sold  under  this  act  shall  be  subject  to 
the  payment  of  the. purchase  money  thereof. 

Sect  S.  The  said  commissioners  or  a  majority  of  them  are 
hereby  authorized  and  empowered  to  expose  any  body  of  lands 
Tate  the  property  of  the  said  John  Nicholson  late  deceased,  which 
a^  subject  to  the  lien  of  the  commonwealth,  to  sale  under  and 
by  virtue  of  the  process  to  be  issued  by  the  governor  as  afore- 
said, either  in  gross  or  by  separate  tracts  as  to^them  or  a  ma^ 
jority  of  them  may  appear  most  advisable. 

Sect  4.  The  said  commissioners  or  a  majority  of  them  shall 
have  full  power  to  settle  by  compromise  or  otherwise  with  any 
person  or  persons  who  in  any  manner  may  allege  title  to  any  cS 
the  lands  late  the  property  of  the  aforesaid  John  Nichobon, 
deceased,  on  such  terms  as  to  them  may  appear  most  eligible, 
and  their  proceedings  therein  shall  be  final  and  conclusive  on 
the  commonwealth :  and  upon  any  compromise  made  with 
any  person  or  persons,  the  said  conmiissioners  or  a  majority  of 
them,  at  the  request  of  the  party  and  upon  his  or  their  paying 
the  consideration  money  into  the  state  treasury,  or  securing  the 
payment  of  the  same,  may  and  shall  execute  and  deliver  an 
asssignment  under  their  hands  and  seals  of  so  much  of  the 
liens  of  this  commonwealth  against  the  estate  of  the  late  John 
Nicholson,  as  may  be  equivalent  to  the  consideration  paid  or 
secured  to  be  paid  as  aforesaid  by  such  party,  and  from  the 
date  of  such  assignment  the  whole  amount  thereof  shall  be 
principal  bearing  legal  interest,  and  the  holder  or  holders  of 
such  assignments,  or  his  or  their  assigns  may  at  anj  time  pro- 
ceed upon  the  liens  of  this  commonwealth  to  slell  the  lands 
which  may  constitute  the  subject  of  such  compromise. 

Sect.  5.  If  the  commissioners  or  a  majority  of  them  should  be 
of  opinion  that  it  would  be  more  to  the  advantage  of  the  com- 
monwealth to  purchase  any  of  the  property  to  be  offered  to 
sale  under  this  act  for  the  Use  of  the  commonwealth  than  to 
sufier  the  same  to  be  sold  for  a  sum  less  than  the  estimated 
value  thereof,  they,  or  a  majority  of  them  are  hereby  empow- 
ered so  to  do,  and  in  this,  as  in  cases  of  sales  to  individuals,  the 
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commiscnoners  are  enjoined  to  make  a  special  return  into  the 
office  of  the  secretary,  who  shall  as  in  other  cases,  registerthe 
return,  which  shall  vest  in  the  commonwealth  all  the  titl6  to 
the  property  so  purchased,  which  the  said  John  Nicholson 'had 
therein  at  the  date  of  the  conmionwealth's  liens^  and  the  lands 
so  purchased  shall  be  disposed  of  in  such  manner  as  shall 
hereafter  be  directed  by  law:  jM'ovided,  that  no  purchasoi 
either  directly  or  indirectly,  shall  be  made  in  behalf  of  the 
commissioners  aforesaid  in  their  own  right,  nor  shall  any  of 
the  property  of  John  Nicholson  be  vested  in  them  otherwise 
than  as  in  trust  for  the  commonwealth. 

The  succeeding  sections  have  no  application  to  the  qaestioni 
in  this  case. 

The  court  charged  the  jury, 

1.  That  the  accounts  between  John  Nicholson  and  the  com* 
monwealth,  or  some  of  them,  were  so  settled  and  adjusted^ 
that  the  balances  or  sums  of  money,  thereby  found  due  to  the 
commonwealth,  were  good  and  valid  liens  on  all  the  real  estate 
of  John  Nicholson,  throughout  the  state  of  Pennsylvania. 

t.  That  the  judgments  rendered  by  the  supreme  court  of 
the  state,  in  favour  of  the  commonwealth,  against  John  Nichol- 
son, also  constituted  good  -and  valid  liens  upon  all  his  real 
estate  throughout  the  state. 

S.  That  the  several  acts  of  the  general  assembly  of  Penn- 
sylvania, passed  on  the  81st  of  March  l^SOG,  and  on  the  19th 
at  March  1807,  are  not  repugnant  to,  or  in  violation  of  the 
constitution  of  the  United  States,  or  of  Pennsylvania;  but  that 
they  are  good  and  valid  laws,  and  a  rightful  exercise  of  the 
powers  of  the  legislature  of  Pennsylvania;  that  the  whole  law 
of  the  case  is  therefore  in  favour  of  the  defendants.  / 

The  defendants  were  purchasers  of  the  land  for  which  this 
suit  was  instituted  under  the  provisions  of  these  laws. 

The  case  was  tried  in  October  1828,  and  a  verdict  and  judg- 
ment, under  the  charge  of  the  court,  were  rendered  for  the  de- 
fendants(a).    The  plaintiffs  excepted  to  the  charge  of  the  court, 

(a)  Tlie  Very  learned  and  higfalj  interesting  charge,  defirered  to  the  jaiy 
by  the  honourable  Judge  Ho»ra  aov,  on  the  trial  of  this  case  m  the  circuit 
t  of  Peunsflraaia,  w31  be  found  hi  an  Appendix  to  this  Tohune. 
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on  the  points  stated  at  large  intheargumentSiaiidmtheopiii- 
ion  of  the  court. 

Exceptions  were  also  taken  during  the  trial  to  the  ruling  of 
the  court  in  matters  of  evidence,  which  also  sufficiently  appear 
in  the  arguments  of  counsel,  and  the  opinion  of  this  court 

The  case  was  argued  by  Mr  C.  J.  IngersoU,  wiih  whom  also 
was'  Mr  Taney,  for  the:  plaintiflb ;  and  by  Mr  Binney,  and  Mr 
Sergeant,  for  the  defendants. 

Mr  C.  J.  Ingersoll,  for  the  plaintiffs. 

By  the  agreement  under  which  this  case  was  tried,  both 
plaintiffi  and  defendants  claim  under  Nicholson,  whose  title  ip 
admitted,  unless  divested  by  the  alleged  lien  and  proceedings 
ot  the  state  which  create  the  defendants^  title. 

For  the  plaintiffs,  it  will  be  submitted,  first,  that  the  acts  of 
assembly  in  question  are  unconstitutional ;  secondly,  that  the 
state  had  no  lien ;  and  thirdly,  that  the  court  erred  in  ruling 
certain  points  of  evidence. 

1st.  The  question  of  constitutionality.  By  their  act  of  the 
ISth  of  April  1782,  the  legislature  of  Pennsylvania  conferred 
en  Nicholson  extraordinary  powers  and  duties,  judicial  and 
executive  as  well  as  fiscal,  by  appointing  him  comptroller-gene- 
ral.  SBallas'seditionof  the  Laws  of  Pennsylvania,  44;  2Smith, 
19.  AAer  twelve  yeais  service  in  that  office,  he  was  accused 
of  misdemeanour,  impeached,  tried  and  acquitted;  but  resigned 
the  11th  of  April  1794.  Much  precipitate  and  passionate 
legislation  ensued,  with  a  view  of  recovering  certain  debts 
which  he  was  charged  with  owing  the  commonwealth ;  con- 
tinued by  various  provisions  through  a  period  of  fourteen  years. 
The  final  acts  of  1806  and  1807  ordered  confiscation  of  hislarge 
real  estates,  comprehending  several  millions  of  acres  through- 
out the  state,  worth  more  than  twenty  times  enough  to  pay 
all  its  alleged  demands,  and  all  his  private  creditors :  but  un- 
constitutionally sacrificed  by  commissioners  appointed  by  these 
acts,  at  their  arbitrary  sales,  contrary  to  the  due  course  of  law, 
and  uncontrolled  by  any  court  of  justice,  by  proceedings  alto- 
gether extrajudicial :  these  large  estates  produced  probably  little 
more  than  paid  the  commissioners'  charges.    The  same  apts 
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abo  order  Nicholson's  papers  to  be  seized  wherever  met  with, 
and  secured  in  public  office :  private  and  official,  they  have 
an  been  in  the  state's  exclusive  keeping  ever  since.  Thus 
stripped,  spdled  by  the  state  of  all  his  possessions  and  titles, 
character  and  credit,  and  imprisoned  by  private  creditors,  but 
resolved  not  to  surrender  estates,  which  he  knew  were  xnuch 
more  than  sufficient  to  satisfy  his  debts,  always  denying  that 
he  was  in  debt  to  the  state  at  all,  Nicholson  languished  till 
he  dfed  in  jail,  the  2d  of  December  1800.  His  widow  and 
minor  children  went  into  exile  from  Pennsylvania :  nor  was  it 
till  lately  that  they  had  the  means  or  the  courage  to  seek 
judicial  redress. 

As  soon  as  Nicholson  was  out  of  office,  an  act  of  assembly 
of  £Oth  April  1794,  (3  Dallas's  edition  of  the  Laws  of  Pennsyl- 
vania, 790,)  made  provision  for  the  settlement  of  his  accounts : 
but  neither  this  act,  nor  that  of  1792  appointing  him  to  office, 
asserts  any  lien  on  his  estate.  This  was  done  by  tbe  twelfth 
section  of  the  act  of  ISth  February  1785,  2  Dallas's  edition  of 
the  Laws  of  Pennsylvania,  251,  which  declares  that  the  settle- 
ment of  any  public  account  by  the  comptroller-general,  and 
confirmation  thereof  by  the  supreme  executive  council,  where- 
by any  balance  or  sum  of  money  shall  be  found  due  from  any 
person  to  the  commonwealth,  shall  be  deemed  and  adjudged  to 
be  a  lien  on  all  the  real  estate  of  such  person  throughout  this 
state ;  m  the  same  mdmner  as  if  judgment  had  been  given  in  favour 
of  the  commonwealth,  against  such  person  for  such  debt,  in 
the  stipreme  court. 

The  state  is  supposed  to  set  up  three  liens  against  Nicholson. 
1.  A  fiscal  lien  by  treasury  settlement.  2.  Judicial  lien  by 
judgment  in  the  supreme  court  3.  A  posthumous  lien  by 
q[>eraiion  of  law  on  Nichokon's  death,  insolvent,  as  is  charged. 

Whether,  as  the  act  of  1782,  appointing  Nicholson  comp- 
troller-general, creates  no  lien,  that  of  1785  could  superadd 
such  liability  to  the  original  contract  between  him  and  the 
state,  will  not  be  made  a  distinct  point ;  but  without  waying 
after  thvs  suggesting  it,  left  for  the  determination  of  the. 
court 

The  act  of  the  Slst  of  March  1806,  (Bioren's  edition  of  the 
Laws  <rf  Pennsylvaniay  voL  8.  p.  1.66,)  though  entitled  an  aot 
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for  the  more  speedy  and  certain  collection  of  certain  debts  due 
to  the  commobwealthy  is  confined  to  the  debts  claimed  of  Nich- 
olson alone.  It  assumes  such  debts  without  specifying  sum, 
date,  or  any  other  particular.  It  also  assumes  what  is  called 
the  lien,  without  specifying  whether  fiscal  or  judicial,  or  wheu 
it  accrued.  The  lien  thus  assumed,  for  a  debt  thus  unexplain- 
ed, is  ezira-judicially  put  in  force:  for  though  by  the  fourth 
section  the  sheriff  are  appointed  to  sell  the  lands,  and  directed 
to  do  so  according  to  due  course  of  law;  yet  their  mandates 
issue  from  the  governor  instead  of  any  court  of  justice,  and  the 
whole  proceedings  are  subject  to  no  judicial  control  whatever* 
The  supplemental  act  of  the  19th  March  1807,  (Bioren's  edi- 
tion of  the  Laws  of  Peimsylvania,  vol  8^  p.  208)  removes  every 
vestige  of  judicial  proceeding  and  control.  The  eheriflTs  agency 
is  dispensed  with.  Nothing  is  said  of  due  course  of  law;  but 
the  commissioners  appointed  by  the  act  are  arbitrarily  to  real- 
ize the  avails  of  the  lands,  without  the  agency  or  control  of  any 
court  or  officer  of  justice. 

Granting  the  state  lien  to  be,  what  the  actpf  1785decIare8^Iik0 
a  judgment,  may  it  be  thus  enforced]  The  state  contends  that 
these  acts  of  assembly  do  but  accelerate  and  invigorate  the  reme- 
dy, by  provision  for  putting  ifae  lien  in  force.  The  plaintifib  insist 
that  they  violate  the  right,  ft  would  be  as  lawful  for  the  party 
state  to  enforce  its  lien  by  military  power.  The  state's  argument, 
if  it  prove  any  thing,  proves  too  much ;  for  it  maintains  that  this 
lien  might  be  enforced  by  any  means  whatever.  The  plaintiflb 
submit  that,  whatever  the  proceedings  be,  hqwever  tne  due 
course  of  law  may  be  changed,  it  cannot  be  dispensed  with.  The 
proceeding  must  be  judicial.  Though  the  state  has  not  specified 
what  lien  it  relies  upon,  yet  the  ninth  section  of  the  act  of  1807, 
by  assuming  the  20th  December  1797  as  the  date,  sufficiently 
proves  that  its  reliance  was  on  the  fiscal  lien  by  treasury  set- 
tlement of  that  date.  Granting  either  lien,  fiscal  or  judicial, 
the  plaintifls  insist  that  it  can  be  only  realized  by  judicial  exe« 
cuiion.  The  debtor  pdfty  cannot  be  deprived  of  redress  by  due 
course  of  law,  for  any  complaint  he  may  make.  Unquestiona^ 
bly  \ie  is  so  by  these  acts.  Their  provisions  are  superfluous. 
The  same  power  that  can  enact,  may  dispense  with  them. 
They  arte  dte  more  machinery  of  coafifcatioa  If  they  are  coo* 
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Bdtutional  acts,  the  same  power  might  have  dispensed  with  that 
machinery,  and  enacted  by  one  simple  protrision,  that  the  lands 
of  Nicholson  belong  to  the  state.  Nor  was  this  machineiy  even 
designed  for  his  benefit,  bat  merely  to  sell  the  lands,  profitably, 
for  the  advantage  of  the  state.  Due  course  of  law,  as  that 
phrase  has  been  understood  ever  since  Magna  Charta,  means 
the  ancient  and  established  course  of  law,  the  established 
course  of  judicial  proceedings.  S  Inst  60,  61;  1  Black.  Com. 
138, 139.  It  may  be  said  that  Coke,  in  Uie  passage  referred 
to,  means  criminal  law ;  but  this  court  put  no  such  limitation 
on  (he  phrase,  but  understand  it  to  mean  all  judicial  proceed- 
ings whatever,  in  the  case  of  the  Bank  of  Columbia  y.  Okely, 
4  Wheat  S44.' 

There  were  three  contracts  between  the  state  and  Nichdl- 
Bon:  1.  That,  by  the  acts  of  178S  and  1785,  appointing  him 
comptroller-general,  and  fixing  his  liability  in  case'  of  indebted- 
ness, which  was  to  be  a  lien  like  a  judgment  in  the  supreme 
court ;  S.  That,  by  the  warrant  for  the  land,  which  was  a  grant 
that  estops  the  state  fi-om  resuming  it;  S.  By  the  agreement  for 
judgment  entered  in  open  court  By  each  and  all  of  these  con- 
tracts, the  state  bouild  itself  to  abide  by  a  lien  after  the  manner 
of  a  judgment;  that  is,  an  incumbfBDfce  to  be  judicially  realiased 
Hcccffdiiig  lo  the  common  process  used  in  due  course  of  law; 
issuing  from  a  court  of  justice  always  open  to  the  complaints  of 
all  parties.  This  is  the  vital  principle  of  all  the  three  con- 
tn^ts:  to  be  under  the  jurisdiction  of  a  court  of  law,  empow- 
ered to  redress  any  complaints. 

The  twelfth  section  of  the  act  of  1785  is  express,  that  tne 
lien  shall  be  in  the  same  manner  as  a  judgment  in  the  supreme 
court:  in  other  words,  that  it  shall  be  like  a  judgment^  which 
is  an  incumbrance  by  itself  inoperative,  until  put  in  action  by 
the  execution  which  crowns  it  Wayman  v.  Southard,  10 
Wheat  S3.  Execution  is  pecessary  for  the  perfection  of  judg- 
ment, and  consequently,  indispensable  for  the  beneficial  exer- 
cise of  jurisdiction.  It  is  putting  the  sentence  of  the  law  in 
force.  3  Black.  Com.  41 S.  In  like  manner,  the  agreement 
confessing  judgment,  ex  vi  termini,  imports^  liability  to  judicial 
execution;  not  executive,  arbitrary,  or  contrary  to  the  usual 
course  of  judicial  process;  It  may  be  said  that  the  language 
of  the  act  of  1785,  giving  a  lien  like  a  judgment  in  the  suprtma 
Vol.  VU— 3  L 
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court,  means  nothing  more  than  an  incumbrance  co-exteiiflive 
with  every  county  in  the  state.  But'  this  interpretation  was 
rejected  in  the  circuit  court,  for  the  obvious  reason  that  a  prior 
paragraph  of  the  same  section  (rf  the  act  provides  in  terms  for 
that  purpose,  which  therefore  would  not  be  repeated.  Both 
the  fiscal  and  judicial  liens  are  but'executory,/i»  ad  rem,  not 
tn  re,  requiring  other  process  to  execute  them.  There  is  a 
right  to  lien,  but  not  to  execution.  The  obnoxious  acts  give 
execution;  not  such  as  follows  judgment  in  due  course  of  law, 
but  extraordinary,  arbitrary,  executive,  extra-judicial,  and 
therefore  unconstitutional  execution  of  the  lien. 
Such  laws  it  is  submitted^ 

1.  Impair  the  obligation  of  contracts,  contrary  to  section 
10,  article  1,  of  the  constitution  of  the  United  States,  and 
they  impair  contracts,  contrary  to  section  17,  article  9,  oi 
the  constitution  of  Pennsylvania:  for  these  acts,  by  contra- 
vening the  latter  constitution,  avoid  all  the  difficulties  into 
which  this  court  was  thrown  by  the  alleged  distinction  between 
a  contract  and  the  obligation  of  a  contract.  IS  Wheat.  SS9, 
240,  241,  242,  256,  257,  f;58,  259. 

2.  They  take  propeity  and  apply  it  to  public  use  without 
just  compensation,  contrary  to  section  10^  article  9,  of  the  con- 
stitution of  Pennsylvania. 

3.  They  deprive  of  remedy  by  due  course  of  law  for  injury 
done,  contrary  to  section  1 1,  article  9,  of  the  constitution  of 
Pennsylvania. 

4.  They  violate  the  right  of  security  in  person  and  papers 
from  unreasonable  searches  and  seizures;  contrary  to  section 
8,  article  9,  of  the  constitution  of  Pennsylvania;  and  the  fourth 
amendment  of  the  constitution  of  the  United  States. 

5.  They  violate  the  right  of  trial  by  jury ;  contrary  to  sec- 
tion 6,  article  9,  of  the  constitution  of  Pennsylvania,  and  the 
seventh  amendment  of  the  constitution  of  the  United  States. 

Lastly.  They  violate  the  fundamental  principle  of  social  and 
political  compact,  which  withholds  from  a  body  politic,  as  from 
all  its  individual  members,  the  power  to  judge  in  its  own  cause, 
and  enact  exceptive  laws,  in  particular  instances,  in  derogation 
of  the  common  law. 

Thus  the  obnoxious  acts  vidiate,  1st,  universal  law  or  com- 
mon justice;  2nd,  the  constitutional  or  organic  law  of  this  ft- 
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der&l  uiiioQ  of  the  states;  Sd,  the  constitutional  or  organic 
law  of  the  state  of  Pennsylvania.  In  other  word%  they  vidate 
natural,  federal,  and  municipal  law. 

The  state  rests  on  a  lien  in  the  same  manner  as  if  judgment 
were  given  in  the  supreme  court  Manner  comes  fiom  numter, 
to  handle  or  execute.  It  is  the  way  of  executing.  To  beta* 
ken  in  the  manner  is  to  be  caught  in  the  execution  of  an  of«f 
fence.  The  circuit  court  considered  this  phrase  a  mere  ple- 
onasm. But  that  would  violate  the  first  rule  of  interfMretation, 
which  is  to  give  to  .every  word  of  a  law,  more  especially  to 
every  substantive  phrase,  some  meaning;  The  phrase  in  ques- 
tion obviously  means  a  lien  like  a  judgment  The  mere  word 
lien  would  do  so  by  itself;  that  is  to  say  a  binding  but  inert 
incumbrance,  to  be  realised  by  further  and  final  process.  Ac- 
ccMrding  to  the  argument  of  the  charge  itself,  the  intention  was 
to  make  the  debt  secure  by  the  lien,  the  settlement  being  con* 
elusive  evidence  of  the  debt,  but  to  be  recovered  and  collected 
in  the  ordinary  way  of  a  suit,  judgment  and  execution.  No 
attempt  was  made  during  ten  years,  firom  1796  to  1806,  to  en- 
force the  lien.  But  the  judicial  lien  was  proceeded  upon  in  the 
manner  of  a  judgment  by  judicial  exemption.  There  were 
however  numerous  individual  ececutions  forestalling  it 
Whereupoh,  the  acts  of  1806  and  1807  undertook  to  realize  the 
fiscal  lien,  because  it  preceded  the  individual  executions. 

That  a  state  may  M  party  to  a  contract  with  another  state, 
or-a  corporation,  or  one  or  more  individuals,  and  dealt  with  ac- 
cordingly in  courts  of  justice,  is  the  established  and  familiar 
law  of  Uiis  country.  Fletcher  v»  Peck,  6  Cra.  ISS,  S  Cond. 
Rep.  308 ;  New  Jersey  v.  Wilson,  7  Cra.  166,  2  Cond.  Rep. 
457;  Green  v.  Biddle,  8  Wheat  92;  Providence  Bank  v.  Bill- 
ings,  4  Peters,  514;  Sturges  v.  Crowninshieldi,  4  Wheat  197, 
4  Cond.  Rep.  409. 

It  is  also  as  well  settled  that  a  contract  is  a  compact  or  agree- 
ment between  two  or  more  parties,  whether  communities  or 
individuals,  either  executed  or  executory.  Fletcher  v.  Peck,- 
6  Cranch,  186;  Green  v.  Biddle,  8  Wheat  92;  Ogden  v.  Saun- 
ders, 12  Wheat  297;  Farmers  and  Mechanics  Bank  of  Penn- 
sylvania V.  Smith,  6  Wheat  182;  Serg.  Const  Law,  852; 
Crittenden  v.  Jones,  and  $lascock  v.  Steer,  5  Hall's  Law  Joum. 
514;  Yanhom'v.  Dorance,  2  Dall.  804;  Dash  v.  YanKleeck, 


Digitized  by  VjOOQIC 


484  SUPREME  COURT 

[LctMe  of  Lmtigston  t.  Moore  Mid  oUiera.] 
7' Johns.  490;  Pickett's  Case,  5  Pickering,  65.  To  be  suns  it 
must  be  a  contract  concerning  propei'ty,  not  a  mere  civil  con« 
tract,  such  as  that  of  marriage.  Dartmouth  College  v.  Wood^ 
ward,  4  Wheat.  637, 644,  682«  But  even  to  forbear  is  as  much 
a  contract  as  to  affirm ;  and  it  has  been  decided  that  acquies^ 
cence  makes  a  contract  Western  TJniversity  of  Pennsylvania 
V.  Robinson,  12  Serg.  and  R«  29.  Contracts  are  constructive 
as  well  as  specific*  Ogden  v.  Saunders,  12  Wheat.  SI  7.  Each 
party  acquires  a  right  in  the  other's  promises,  whether  express 
or  understood.  Etymdogically,  contract  means  any  agreement 
that  draws  two  or  more  together.  In  common  understanding 
it  means  any  bargain.  In  law  it  means  any  agreement  on 
good  consideration  to  do  or  forbear  any  lawful  act.  Com.  on 
Cont.  vol.  1,  p.  1;  Powell  on  Cont.  234;  2  Black.  Com.  442. 
According  to  the  civil  law  it  is  an  agreement  which  gives  an 
action  to  compel  performance.  Wood's  Institutes  of  Civil  Law, 
206;  1  Rutherforth,  204,  ch.  13 ;  Grot.  b.  2,  ch.  12 ;  Paley,  vol. 
1,  ch.  6,  p.  145.  Existing  law,  whether  stittute,  common  or 
customary,  aflec  ing  a  contract  in  its  oUigation,  construction^ 
or  discharge,  is  always  part  of  a  contract,  though  not  expressed 
to  be  so.  Camfranque  v.  Bunel,  1  Wash.  C.  C.  Reports,  841 ; 
Ogden  V.  Saunders,  12  Wheat  291.  All  usages  are  no  more 
than  constructive  contracts.  The  whole  comnxm  law  is  little 
else  ;  the  land  titles  of  Pennsylvania  by  warrant  and  survey 
also.  Nicholson  contracted  with  the  state  that  his  lands  shotdd 
be  bound  by  a  lien.  The  state  contracted  with  him  that 
the  lien  should  be  like  a  judgment  Such  was  the  contract 
by  the  act  of  1785,  by  the  warrant  of  1794,  and  by  the  judg- 
ment of  1797.  All  these  were  agreements  tor  valuaUe  consi- 
deration, concerning  private  property,  like  the  contracts  hel4 
sacred  and  not  allowed  to  be  impaired  in  the  various  cases  be- 
fore cited.  If  land  is  granted  jy  a  state,  its  legislative  power 
is  incompetent  to  annul  the  grant.  United  States  v.  Arredonda 
6  Peters,  738. 

Such  being  the  contract^  and  the  law  of  contracts  witnout 
provision  in  this  instance  for  enforcing  it,  may  that  be  done 
extra-judicially  1  Such  enforcement  could  not  have  been  in 
Nicholson's  contemplation  when  he  entered  into  the  contract : 
nor  will  the  law  impute  to  him  an  anticipation  of  any  unusual, 
much  less  extra-judicial  execution. 
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There  is  a. class  of  laws  which  are  extraordiiiarjr,  exceptiYe 
and  prepotent  from  the  necearity  of  things ;  such,  as  laws  of 
revenuey  limitation,  insolyencyy  usury,  divorce,  apd  the  )ike. 
Perhaps  all  contracts  for  public  office  are  of  this  class,  as  far.  as 
respects  official  salaries;  though  it  is  not  altogether  certain  that 
by  the  act  of  1785  the  state  could  reduce  the  salary  given  to  the 
ccxnptroller-general  by  the  act  of  1 782.  This  principle  is  quea- 
tionedbjr  Chief  Justice  Marshall  in  the  Dartmouth  College  case, 
4  Wheat  694.  For  argument's  sake  we  can  afford  to  concede, 
without  endangering  Nicholson's  case,  that  the  state  by  subse- 
quent acts  might  increase  lus  duties,  and  reduce  his  salary.  But 
Uie  lien  on  his  private  estate  could  not  be  affected  without  his 
consent,  nor  otherwise  enforced  than  as  mginally  agreed* 

It  is  very  clear  that  the  acts  in  question  impair  the  contract, 
if  there  was  one.  To  impair,  etymologically  fixnn  tmpar,  is  to 
render  unequal,  to  make  worse  ;  and  unquestionably  these  acts 
rendered  Nicholson's  estate  worse.  According  to  adjudications^ 
whatever  prejudices  the  validity,  construction,  duration,  mode 
of  discharge,  or  even  evidence,  of  an  agreement,  in-  any 
manner  or  degree,  impairs  the  contract,  Ogden  v.  Saunders^ 
12  Wheat  256,  257.  Any  law  which  lessens  the  original  obli- 
gation impairs  it,  12  Wheat.  337.  The  state  will  insist  on  state 
necessity  and  state  power,  its  eminent  domain.  The  question 
is  whether  any  necessity  will  justify  the  exercise  of  lextra-judi- 
-cial  power  to  enforce  a  contract  which  stipulated  for  the  due 
course  of  law  to  enforce  it  The  acts  in  question,  though  ra- 
pacious, exceptive,  arbitrary,  unjust,  impolitic  and  odibus^  may . 
nevertheless  be  constitutional.  But  suppose  a  private  credi- 
tor to  have  got  such  a  law  enacted  for  the  collection  of  his 
lien  debts,  would  not  the  enormity  of  that  law  flash  conviction 
of  its  unconstitutionality  1  The  state  must  show  its  superior 
power,  on  the  tyrant's  plea  of  state  necessity,  to  enact  such  a 
law.  Tet  it  is  against  this  very  power,  dreadful  in  states,  but 
never  to  be  apprehended  from  individuals,  that  the  constitu- 
tional provisions  were  intended  to  guard  states  that  are  not 
<Hnnipotent  even  in  the  regulation  of  their  revenue  laws,  but 
restrained  by  constitutional  barrier.  Laws  of  escheat,  taxation, 
attachment,  revenue,  and  the  like,  though  stimmary,  and  con- 
trary to  the  course  of  common  law,  for  the  more  speedy  and  ef- 
fectual recovery  of  certain  claims,  yet  are  alwajrs  general  in 
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their  operatioii,  unifoim  in  their  proyinona,  and  subject  to  judi- 
cial control  it  is  not  intended  to  deny  the  power  of  states  to 
modify  remedies.  Sturges  v.  Crowninshield,  4  Wheat  197, 
SOO.  The  power  to  alter  the  modes  of  proceeding  in 
suits  at  common  law  includes  the  execution  of  their  judg* 
ments ;  Weyman  v.  Southard,  10  Wheat.  47 ;  and  a  general 
superintendence  over  them  is  within  the  judicial  province. 
But  even  an  act  of  limitation  barring  passed  decisions  would  be 
void.  Society  v.  Wheeler,  1  Oall.  141.  An  act  annullinga  judg- 
ment would  be  vdd.  Dash  v.  Van  Eleeck;  7  Johns.  490.  And 
in  the  same  case  it  is  said  by  Judge  Thompson,  that  after  the 
judgment  of  a  court,  legislation  is  incompetent  to  impose  new 
rules  of  law.  7  Johns.  496.  The  distinction  between  remedy 
and  right  so  equally  divided  the  judges  of  this  court  in  the 
case  of  Ogden  v.  Saunders,  12  Wheat,  that  it  would  be 
hazardous  to  attempt  *  to  define  it!  But  even  Messrs  Clay, 
Livingston,  and  the  other  gentlemen  who  argued  that  case  in 
contradiction  to  the  argument  now  submitted,  concede  that  all 
the  sovereign  power  of  states  can  be  executed  only  by  general, 
impartial  and  prospective  legislation,  not  affecting  vested  rights 
or  past  transactions.  The  extinction  of  the  despotic  and  ini- 
quitous principle  of  retrospective  legislation  was  th^  great 
object  of  the  constitution;  and  the  supposed  distinction  be- 
tween right  and  remedy  is  often  without  foundation,  as  for  in- 
stance, a  law  forbidding  the  institution  of  an  action,  though  it 
seems  to  act  on  the  remedy,  annuls  the  right.  The  meaning 
of  the  term  obligation  is  well  explained  by  a  recent  French 
author  of  great  authority — ^TouUier  on  the  Civil  Law,  vol.  1, 
p.  84.  If  a  state,  undertaking  to  modify  a  particular  law,  iii 
effect-  extinguishes  the  obligation,  this  would  be  an  abuse  of 
power;  12  Wheat.  352:  nor  does  power  tovaiy  the  remedy 
imply  power  to  impair  the  obligation.  Of  this  leading  but 
contradictory  case  it  may  be  said,  1.  That  all  its  argument 
and  illustrations  are  distinguishable  from  Nicholson's  case, 
because  they  look  to  laws  that  are  general  and  not  exceptive; 
2.  All  ihe  judges  agree  that  ex  post  facto  laws  which  abolish 
judicial  action  are  unconstitutional;  and  3.  That  even  general 
laws,  such  as  acts  of  liinitation,  nre  unconstitutional  if  they 
impair  prior  contracts.  The  cases  of  Fletcher  v.  Peck,  the 
^Dartmouth  College,  Sturges  v.  Crowninshield,  and  Ogden  v. 
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Sauodera,  are,  in  principle,  rapporteni  of  the  argument  now 
submitted. 

Remedy,  as  defined  by  lescographers,  means  literally,  to 
cure.  Blackstone  speaks  of  the  remedial  part  of  a  law. 
1  Black.  Com.  65.  Right  means  just  claim  to  any  thing. 
Thus,  in  the  language  of  the  law,  remedy  is  always  used  me- 
taphorically. And  the  acts  in  question  are  not  remedial;  for 
they  do  not  cure.  They  rather  affect  the  right  to  judicial 
process,  which  they  take  away.  Nicholson's  contm<^t  provides 
that  the  process  against  him  should  be  judicial,  or  rather  that 
there  should  be  no  proceeding  against  him  but  by  process. 
The  act  of  1785  gives  lien,  without  providing  how  it  should 
be  enforced.  Liens  are  always  enforced  by  process.  But  the 
obnoxious  acts,  instead  of  supplying  a  defect  of  process,  abro- 
gate all  process  whatever,  and  substitute  a  commission  which 
is  equivalent  to  confiscation.  They  might  as  well  have  ordered 
the  governor  or  the  militia  to  seize  the  lands,  or  have  opened 
a  land  ofilce  to  sell  them.  Granting  that  the  acts  in  question 
are  even  remedial,  yet  the^  are  void  l)ecause  they  abolish  judi- 
cial remedy.  Perhaps  the  legislature  might  erect  new  tribu- 
nals for  the  more  speedy  and  effectual  recovery  of  the  debts 
said  to  be  due  by  J^icholson.  But  they  could  not  erect  a  tri- 
bunal to  proceed  extra-judicially.  Should  a  state  be  so  msane, 
says  Chief  Justice  Marshall,  12  Wheat.  351,  as  to  shut  its 
courts,  would  this  annihilation  of  remedy  annihilate  the  obli. 
gation  of  the  contract?  Granted,  that  by  general  legislation 
the  usual  modes  of  process  may  be  altered  or  abolished.  But 
the  power  of  a  state  to  modify  remedies  does  not  authorize  the 
substitution  of  extra-judicial  proceedings  instead  of  due  course 
of  law,  even  by  general  provision.  Suppose  the  state  has 
judgment  against  an  individual,  could  an  act  of  assembly 
authorize  the  courts  of  justice  to  dispense  with  all  the  estab- 
lished modes  of  proceeding,  and  to  realize  the  debt  by  arbi- 
trary execution?  The  proceedings  in  question  are  wholly  un- 
like the  establisliid  law  ot  Pennsylvania.  The  act  of  1700 
(1  Smith's  Ed.  Laws  of  Penn.  p.  7)  carefully  regulates  the  me- 
thods of  execution;  and  the  aibitration  act  of  1806,  sec.  11 
(4  Smith's  Ed.  of  Laws  of  Penn.  p.  329),  carefully  conforms  to 
the  provisions  of  the  act  of  1700.  Courts  martial,  prevotal 
courts  ond  all  special  commissions  to  try  eveix  criminals,  at 
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least  profesB  to  proceed  judicially^  even  though  they  difiSnr  from 
common  law.  It  can  hardly  be  said  that  the  acts  in  qfuestion 
are  revenue  laws.  But  if  even  they  were,  the  summary  pro- 
cess tkuthorized  by  acts  of  congress  for  the  more  speedy  and 
effectual  collection  of  the  national  income  is  uniformly  and 
thoroughly  judicial  in  its  character.  Act  of  l#th  May  18M>, 
S  Story's  Ed;  Laws  of  the  United  States,  sec.  4,  p.  1791. 
Such  was  «Jso  the  old  revenue  system;  Act  of  the  14th.  July 
1791,  sec.  16,  1  Story's  Ed.  of  Laws  of  the  United  States, 
p.  650.  Such  was  the  system  of  the  late  war  taxation;  Act  of 
1815,  sec.  33,  2  Story's  Ed.  Laws  of  the  United  States, 
p.  1466.  Such  are  all  the  tax  laws  of  the  state  of  Pennsyl- 
vania. It  is  believed  that  no  instance  can  be  cited  of  a  stretch 
of  legislative  power  by  vigour  beyond  the  law  occurring  in  any 
of  the  United  States  such  as  the  acta  in  question. 

Nor  are  they  countenanced  by  any  adjudicatioiL     The  case 
of  Stoddard  v.  Smith,  5  Bin.  365,  on  which  the  circuit  court 
relied,  was  that  of  a  prior  and  a  general  act,  not  interfering 
with  any  judicial  proceeding.    Such  also  was  the  case  of 
Emerick  v.  Harris,  1  Bin.  416,  sustaining  the  arbitration  law, 
on  the  ground  that  though  it  postpones  it  does  not  take  away 
trial  by  jury.     In  the  Bank  of  Cdiumbia  v.  Okely,  4  Wheat. 
235,  a  piiot  and  a  general  law  authorizing  the  bank  to  issue 
summary  executions  against  its  debtors  was  sanctioned  by 
this  court  on  the  principle  that  such  was  part  of  the  original 
contract.    This  case  is  fully  explained  by  Chief  Justice  Mar- 
shall in  Ogden  v.  Saunders,  12  Wheat.  342.    The  Providence 
Bank  v.  Billings,  4  Peters,  614,  determined  that  a  state  may  tax 
a  bank  which  it  had  chartered,  because  the  state  power  of  tax- 
ation, is  part  of  the  original  contract    Jackson  v.  Lamphire, 
3  Peters,  280,  decides  that  a  general  act  authorizing  commis- 
sioners to  settle  all  disputes  in  one  county  is  not  unconstitutional. 
But  in  the  opinion  of  the  court  pronounced  in  that  case  it  is 
said  that  even  recording  and  limitation  acts,  though  within  the 
discretion  of  a  legislature,  may  be  so  unreasonably  enacted  as 
to  require  a  judicial  check.     The  difference  is  plain  between 
this  New  York  and  this  Rhode  Island  case,  and  the  case  in 
question :  but  the  very  circumstance  of  their  being  contested 
proves  with  what  extreme  jealousy,  all  exceptive  and  ex  post 
facto  laws  are  viewed  in  courts  of  justice.     There  are  several 
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coses  in  the  ^ennsylvania  Reports  which  may  be  referred  to  as 
countenancing  the  acts  against  Nicholson :  but  upon  examina- 
tion eveiyone  of  them  will  be  found  distinguishable.  Underwood 
V.  Lilly,  10  Serg.  &  Rawle,  97;  Bambaugh  v.  Bambaugh, 
11  Serg.  &  Rawle,  192;  Bamet  v.  Barnef,  15  Serg.  &  Rawle, 
72.  By  posterior  act,  the  legislature  might  have  raised  an  ad- 
ministrator to  Nicholson's  estate  without  requiring  security,  as 
usual ;  might  have  directed  the  sheriff  to  seU,  dispensing  with 
the  ordinary  methods  and  stages  of  execution ;  might  have  sub- 
stituted the  governor's  ^  arrant  for  the  judicial  writ  of  execu- 
tion. But  however  the  process  might  have  been  changed,  it 
could  not  be  annulled.  The  contract  required  judicial  proceed- 
ing, and  could  be  satisfied  with  none  other.  Whenever  an  in- 
dividual enters  into  a  contract,  he  assents  to  abide  by  li.e  ad- 
ministration of  justice  common  to  the  jurisprudence  of  his 
country,  but  to  none  other.     12  Wheat.  286. 

It  is  thus  supposed  to  be  established :  1st.  Thtit  there  were 
the  contracts  of  1785,  1794  and  1797.  2d.  That  they  were 
impaired.    3d.  By  extra-judicial  enforcement. 

In  connexion  with  this  position  it  will  be  convenient  to  con- 
sider the  last;  to  wit,  that  the  acts  in  question  violate  the  fun- 
damental principles  of  universal  justice.  The  first  and  great 
adjudication  on  this  subject,  is  Vanhorn  v.  Dorrance,  2  Dall. 
304,  which  determines  that  a  party  state  cannot  by  legislation 
alter  its  contracts;  that  it  is  not  competent  for  the  legislature  of 
such  state  to  judge  of  the  necessity  of  altering  such  contracts; 
that  no  state  can  take  away  private  property  by  special  and 
individuated  legislation;  nor  when  private  property  is  taken,  by 
even  general  legislation,  can  the  legislature  settle  the  compen- 
sation to  be  allowed,  which  must  be  referred  to  the  impartial 
umpirage  of  the  judiciary.  There  is  an  implied  contract  be- 
tween every  state  and  every  individual  citizen  of  it,  that  all 
laws  contrary  to  natural  reason  or  justice,  are  void.  The 
English  cases  on  this  subject  are  collected  in  1  Kent's  Com.  420. 

In  England,  where  there  is  no  written  constitution,  acts  of 
parliament  contrary  to  natural  equity,  such  as  make  one  a 
judge  in  his  own  cause,  are  void.  Day  v.  Savage,  Hob.  87. 
Now  there  is  no  difference  between  the  case  of  the  individual 
and  that  of  the  state,  except  that  as  the  state  is  much  more 
formidable,  a  mnlfo  fortiori,  should  the  judiciary  prevent  its 
Vol.  \:il.— 3  M 
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attempts  to  judge  in  its  own  cause.  No  government  of  laws  is 
authorized  to  enact  exceptional  provisions,  striking  at  one  citi- 
zenror  one  family,  and  depriving  them  of  the  benefit  of  the  law 
common  to  all  the  rest.  The  sovereign  people  conomoit  no  such 
trust  to  a  legislature.  A  legislature  wouM  be  the  most  danger- 
ous of  all  despotisms  if  it  may  single  out  an  individual,  as  in 
this  instance,  post  factum  and  post  mortem,  depriving  his  fam- 
ily of  the  law  common  to  all  the  rest  of  the  community,  but 
closing  the  courts  of  justice  against  that  fiunily  alcove.  The 
first  principle  of  the  social  compact  is,  that  no  one  of  its  mem- 
bers shall  do  himself  justice,  but  seek  it  through  the  public  au- 
thority with  which  its  dispensation  is  depoejH^:  hence  the 
maxim,  that  every  citizen  is  under  the  safeguard  of  the  law; 
TouUier,  vol.  1,  p.  168 ;  and  is  it  not  the  worst  conceivable  vio- 
lation of  this  principle,  for  the  society  in  its  dispute  with  an  in- 
dividual to  undertake  to  regulate  it  itself,  without  suiSering  the 
interposition  of  the  judiciary?  ,The  state,  on  this  occasion,  in 
fact,  proceeded  not  in  its  sovereign  capacity,  but  as  a  common 
creditor,  and  usurped  all  the  powers,  legislative,  judiciary,  and 
executive,  which  in  every  well  regulated  government  are  al- 
ways'kept  distinct.  It  is  high  time  to  restore  the  true  sense 
according  to  the  plain  language  of  the  constitution,  prohibiting 
all  et  post  facto  legislation,  instead  of  confining  it  to  criminal 
cases,  as  has  been  generally  done,  owing  to  an  early  but  total 
misapprehension  of  the  law.  The  provision  against  ex  post  facto 
laws  is  twice  repeated  by  the  constitution  of  the  United  States; 
first,  to  prohibit  congress,  and,  secondly,  the  several  states,  firom 
the  enactment  of  such  laws.  It  is  also  in  the  constitution  of 
Pennsylvania:  the  restriction  on  congress  obviously  embraces 
both  criminal  and  civil  cases;  bill  of  attainder  b^ing  used  for 
the  one,  and  ex  post  facto  laws  for  the  other.  The  clause  re- 
stricting the  states  expressly  comprehends  all  expost  facto  laws 
as  well  as  any  bill  of  attainder.  And  the  context  shows  that 
this  clause  is-  dealing  with  unlimited  prohibition.  The  states 
surrender  the  whole  power  without  reserve.  The  constitution 
establishes  the  general  principle  of  the  inviolability  of  contracts. 
Ogden  V.  Saunders,  12  Wheat.  312.  The  universal  law  was 
so  before  the  constitution,  which  is  but  declaratory  of  it  18 
Wheat.  303,  304;  Federalist,  No.  44.  What  right  then  has  any 
judicial  magistrate  to  put  upon  these  provisions  of  the  constttu- 


Digitized  by  VjOOQIC 


JANUARY  TERM  1833.  401 

[Lenee  of  LiTinprton  y.  Moore  and  others.] 

tion  a*  limitation  not  to  be  found  in  either  the  letter  or  the  spi- 
rit) The  mischievous  influence  of  Blackstone's  unsupported 
dictum,  for  which  no  authority  can  be  vouched,  but  which  is 
contrary  to  all  English  law,  suggested  the  ill  considered  no- 
tion of  judicial  interpolation  that  has  gained  ground  in  this 
country.  Legislation  cannot  be  retroactive,  for  tlien  it  becomes 
adjudication.  To  regulate  the  past  is  judicial,  to  regulate  the 
future  is  legislative.  Toullier,  vol.  1,  sec.  1,  p.  18.  It  is  a  first 
principle  of  the  jurisprudence  of  all  free  people,  having  written 
constitutions,  that  legislation  must  be  prospective  and  general, 
not  retrospective  or  indi  iduated.  1  Toullier,  96 ;  Montesq. 
Esp.  de  Loix,  liv.  11,  ch.  6,  liv.  6,  ch.  5.  A  Turkish  firman, 
or  Russian  ukase,  by  which  a  community  or  individual  deter- 
mines and  executes  his  own  cause,  without  judicial  interven- 
tion, would  be  contrary  to  the  general  sense  of  mankind.  The 
instances  of  laws  which  are  void,  as  against  common  right,  men- 
tioned in  the  case  of  Calder  v.  Bull,  3  Dall.  388,  are  laws  pun- 
ishing innocent  actions,  violating  existing  laws,  impairing  pri- 
vate contracts,  making  a  person  judge  in  his  own  uause,  taking 
property  from  one  and  giving  it  to  another:  authority  to  make 
such  laws  is  not  among  the  powers  intrusted  to  legislatures. 
They  cannot  revoke  their  own  grants.  Terret  v.  Taylor, 
9  Cra.  45;  United  States  v.  Arredondo,  6  Peters,  728.  Even 
a  constitutional  power  unreasonably  exercised,  this  court  has 
declared  would  be  void.  Jackson  v.  Lamphire,  3  Peters,  280. 
Whether  an  act  of  legislation  must  be  contraiy  to  the  constitu- 
tion as  well  OS  first  principles,  and  whether  dl  ex  post  facto 
legislation  of  the  states  is  void,  are  questions  u}X)n  which  the 
federal  judges  have  not  been  perfectly  agieed.  Judge  Chase 
aflirms  these  positions;  Judge  Iredell  denies  them  in  Calder  v. 
Bull,  3  Dall.  388,  389;  Judge  Patterson's  argxmient  in  Vaa- 
hom  V.  L.orrance,  strongly  implies  his  agreement  with  Judge 
Chase,  with  whom  Chief  Justice  Marshall  agrees;  indeed,  it 
appears  to  be  the  judgment  of  the  court,  in  Fletcher  v.  Peck, 
6  Cra.  132,  133,  135.  It  is  denied  by  Judge  Washington  in 
Beach  v.  Woodruff,  Peters's  C.  C.  Rep.  6;  and  in  Satterlee  v. 
Matthewson,  2  Peters,  413:  yet  he  appears  in  principle  to  ac- 
knowledge it  in  Ogden  v.  Saunders,  12  Wheat.  266,  267.  In 
Fletcher  v.  Peck,  6  Cranoli,  143,  Judge  Johnson  strenuously 
asserts,  that  the  constitution  of  the  United  States  forbidq  all  ex 
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JMst  fietcto  legislation,  civil  as  well  as  criminal;  as  he  does  again 
in  12  Wheat.  286,  and  in  his  elaborate  note  in  the  appendix  to 
2  Peters,  281.  The  same  ground  is  most  ably  occupied  by  the 
supreme  court  of  New  York  in  Dash  v.  Van  Kleeck,  7  Johns. 
493,501,509;  and  in  Stoddard  v.  Smith,  5  Bin.  370,  Judge 
Brackenridge  says,  that  the  notion  of  confining  ex  post  facto  to 
criminallaws,  is  merely  American.  Certainly  such  is  not  the 
language  of  the  constitution,  nor  the  spirit,  the  reason,  or  the 
policy.  At  least,  when  states  are  parties  to  a  contract,  they 
ought  not  to  be  permitted  to  enact  ex  post  facto  laws  concern- 
ing it.  The  supreme  court  of  Massachusetts  in  a  late  case  have 
added  an  able  argument  to  their  judgment  against  it.  Picquet's 
Case,  5  Pick.  Rep.  65. 

The  acts  in  question  take  private  property,  and  apply  it 
to  public  use,  without  just  compensation;  and  for  injury 
thus  inflicted,  they  refuse  remedy  according  to  due  course  of 
law.  it  is  the  common  law  of  all  nations,  that  private  property 
cannot  be  taken  by  an  act  of  state,  without  individual  consent 
or  judicial  umpirage.  Yanhorn  v,  Dorrance,  2  Dall.  314;  Pic- 
quet's  Case,  5  Pick.  65;  Pickering  v.  Rutty,  1  Serg,  &  Rawle, 
511; 'Hallam's  Constitutional  History,  36.  In  France  the 
charter  requires  indemnity  to  be  paid  before  the  property  is 
taken.  In  no  country,  it  is  submitted,  can  even  a  tax  be  im- 
posed upon  one  individual  alone. 

The  acts  violate  the  right  of  trial  by  jury;  any  process  to  en- 
force the  lien  would  have  called  in  the  heirs,  who  might  have 
pleaded  payment,-  release  or  satisfaction,  which  would  have 
been  tried  by  jury.  The  court  had  power,  and  it  is  every  day's 
practice,  to  direct  issues  to  try  facts  after  judgment.  Wherever 
there  is  a  court  of  chancery,  that  might  have  interposed.  But 
in  Pennsylvania  there  is  no  such  court,  though  its  principles  are 
recognized  and  administered.  Pollard  v.  Shaffer,  1  Dall.  214; 
Ebert  v.  Wood,  1  Bin.  217;  Murray  v.  Williamson,  3  Bin.  135; 
Jordan  v.  Cooper,  3  Serg.  &  Rawle,  578.  The  charge  denies 
that  there  was  any  fact  to  try,  or  that  Nicholson's  property  suffer- 
ed for  w^nt  of  jury  trial.  But  it  is  submitted  that  the  state  might 
have  been  compelled  to  prove  as  a  fact,  how  much  Nicholson  re- 
mained indebted,  if  any  thing.  Legal  representatives,  oreditore^ 
terre-tenants,  might  have  applied  to  the  courts,  on  motion,  to 
t)uestion  the  lumping  sales,  arbitrary  compromises,  contpulsory 
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partitions,  extravagant  charges,  and  other  impositions  which 
are  inflicted  by  the  obnoxious  acts.  The  heirs  of  Nicholson  con- 
tend, that,  on  a  full  settlement  of  accounts,  he  owes  her  no- 
thing. Tet  all  his  estates  were  confiscated  without  satisfying 
her  alleged  demand,  though  it  is  said  that  there  was  no  ques- 
tion to  try,  nor  any  injustice  to  complain  of. 

By  his  contract  with  the  state,  Nicholson  was  entitled,  not 
merely  to  judicial  enforcement  of  the  lien,  but  to  the  estab- 
lished methods  of  execution.  The  common  law,  vouchsafing 
land  from  execution,  was  repealed  in  Pennsylvania  as  early  as 
1705,  by  a  statute  which  makes  many  careful  and  tender  pro- 
visions to  protect  debtors  from  harsh  and  hasty  proceedings. 
This  long  established  law  is  familiar  and  dear  to  the  people- of 
that  state,  and  must  have  been  contemplated  by  both  parties 
when  this  lien  was  arranged.  1  Dallas's  LaWs  of  Pennsyl- 
vania, 67;  1  Smith's  Laws  pf  Pennsylvania,  67.  Every  exe- 
cution, it  is  expressly  provided,  shall  be  like  the  English  elegit. 
Inquisition  and  condemnation  are  indispensable.  The  charge 
calls  this  a  boon,  which  the  state  might  revoke  at  pleasure, 
and  asks  who  suffered  for  the  want  of  it  in  this  instance.  If 
it  is  in  the  contract,  that  question  does  not  meet  the  difficulty, 
though  it  is  easily  answered.  Nicholson's  family  and  credi- 
tors, and  the  state,  all  suffered  by  its  extra-judicial  confiscation 
of  his  lands.  If,  instead  of  being  sacrificed  at  commissioner's 
sales,  they  had  been  sold  by  due  course  of  law,  with  all  its  be- 
nignant delays  and  methods  Of  execution,  with  opportunity  of 
applying  to  court  to  regulate  them,  and  of  writ  of  error  to  the 
highest  court,  there  was  property  enough  to  have  paid  all  that 
the  state  or  private  creditors  demanded  pf  Nicholson,  and  to 
have  left  a  principality  for  his  family. 

Sales  in  mass,  and  not  by  parcels,  as  these  acts  require,  are 
contrary  to  the  established  practice  of  Pennsylvania.  Rowly 
V.  Webb,  1  Bin.  61 ;  Ryerson  v.  Nicholson,  2  Yeates,  516. 

By  the  acts  in  question  the  commissioners  were  empowered 
to  average,  compromise,  seize  and  sell  all  the  lands  at  any 
sacrifice,  biiy  at  their  own  sales,  compel  partition,  seize  all 
Nicholson's  private  papers  wherever  found,  the  asylum  com- 
pany are  compelled  to  give  up  his  shares,  and  the  corruniss- 
ioners  are  stimulated  by  a  bounty  of  ten  per  cent  on  all  the 
confiscations.   An  act  of  legislation  assumes  that  an  individual 
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is  indebted,  assumes  a  lien  for  the  debt,  decrees  confiscation  of 
all  his  estates,  enacts  a  title  to  purchasers,  and  forbids  all  judi- 
cial revision.  The  second  section  of  the  act  of  1807  declares 
that  the  proceedings  thus  consummated,  shall  be  but  prima 
facie  evidence  of  the  grantee's  title.  It  is  a  title  by  forfeiture, 
the  infirmity  of  which  is  acknowledged  by  the  very  act  of  its 
creation,  which  invites  judicial  ascertainment.  But  that  act 
excluding  all  direct  means  of  such  'ascertainment,  none  other 
is  left  but  such  as  the  present  action,  to  determine  collaterally 
the  validity  of  the  acts  of  assemblv,  thus  shown  to  be  uncon- 
stitutional and  void. 

2.  It  is  denied  that  the  state  had  any  lien  against  Nicholsoiiy 
or  that  he  was  indebted  to  it  at  all;  to  prove  which,  his  family 
relied  on  the  treasury  books  and  tlie  following  acts  of  assembly, 
to  show  that  his  accounts  remained  unsettled  when  he  died  in 
the  year  1800,  viz.  Act  of  20th  April  1794,  3  Dal,"  Iawb  of 
Penn.  790;  Act  of  4th  April  1796,  sect.  12,  4  Dal.  Laws  of 
Penn.  66;  Act  of  5th  April  1797,  sect.  1  and  8,  4  Dal.  Laws 
of  Penn.  175;  Act  of  4th  April  1798,  sect.  1  and  6,  4  Dal. 
Laws  of  Penn.  268;  Act  of  11th  April  1799,  sect.  4  and  7, 
4  Dal.  Laws  of  Penn.  488. 

Notwithstanding  these  provisions,  those  of  the  a«ts  of  1782 
and  1785,  and  the  exclusive  keeping  of  all  Nicholson's  papers, 
of  which  the  state  possessed  itself,  there  never  was  a  legal 
settlement  of  his  accounts,  which  remain  open  on  the  treasury 
books  to  this  day,  and  no  one  can  tell  upon  what  settlement 
the  state  relies,  whether  fiscal  or  judicial.  The  first  judg- 
ment of  the  state,  entered  the  18th  December  1795,  was  ob- 
tained in  a  suit  brought  before  Nicholson  was  out  of  oflSce,  in 
which  no  execution  ever  issued,  and  which  expired  for  want 
of  revival.  The  fiscal  settlements,  dated  in  1796,  are  all  on 
stock  balances,  carried  to  new  accounts,  without  any  settle- 
ment in  money,  as  the  law  requires.  They  are,  therefore,  but 
liquidations  of  particular  accounts,  and  not  a  balance  of  all  the 
respective  demands  between  the  parties,  struck  in  money. 
The  agreement  of  attorneys,  by  which  the  judgment  was  con- 
fessed in  1797,  stipulates  for'future  settlements,  which  pre- 
cludes the  idea  of  actual  settlement.  The  question  then  is, 
whether,  and  how  the  state  got  the  lien  which  it  assumed. 

Lien  is  a  privilege  strictissimi  juris,  a  preference,  hold  or 
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incumbrance,  in  the  nature  of  a  judgment,  not  favoured 
in  law,  nor  to  be  extended  by  construction.  It  is  dormant, 
cautionaiy  and  incapable  of  activity,  till  put  in  force  by  another 
impulse.  It  is  not  specific  like  a  mortgage,  jus  in  re,  but 
general,  merely  ad  rem.  It  does  not  levy,  dispossess  or  put  in 
possession,  and  has  none  of  the  properties  of  execution.  Gibbs 
V.  Gibbs,  1  Dal.  371 ;  Blair  v.  The  Ship  Charles  Carter,  S 
Cranch,  332;  Thellusson  v.  Smith,  2  Wheat.  396;  Conard  v. 
The  Atlantic  Insurance  Company,  1  Peters,  442.  Liens,  being 
in  derogation  of  common  law,  are  to  be  construed  strictly,  and 
enforced  literally.  With  respect  tothem,.foim  is  substance. 
The  twelfth  section  of  tlie  act  of  1785,  2  Dal.  Laws  of  Penn. 
251,  requires  that  in  order  to  constitute  a  lien,  there  must  be, 
1,  debt;  2,  settlement;  3,  by  the  proper  officers;  4,  in  the  pre- 
scribed manner;  5,  with  notice  to  the  debtor;  6,  the  whole  of 
whose  accounts  must  be  settled ;  7,  and  the  balance  struck  in 
current  money;  8,  that  balance  reported  to  the  executive; 
9,  and .  entered  at  large  in  the  treasury  books.  Not  one  of 
these  requisites  can  be  shown  in  the  alleged  settlement 

The  difficulty  the  plaintiffs  have  to  contend  with  here  is  not 
construction  of  the  various  provisions  of  the  acts  of  assembly, 
which  all  speak  a  clear  and  satisfactory  language,  but  an  ad- 
verse decision  of  the  supreme  court  of  the  state  in  the  case  of 
Smith  against  Nicholson,  4  Yeates,  6,  which  decision  the  circuit 
court  adopted  as  right  in  itself,  and  binding  the  judgment  of 
that  court,  even  though  wrong.  It  was  an  abstract  question, 
stated  and  submitted  by  agreement  of  parties,  to  which  the 
legal  representatives  of  Nicholson  were  not  a  party ;  nor  was 
it  determined  in  the  highest  court  of  the  state,  which  at  the 
time  of  that  decision  was  the  high  court  of  errors  and  appeals, 
since  abdished.  It  would  not  therefore  be  binding  even  in  the 
courts  of  the  state ;  Bevan  against  Taylor,  7  Serg.  &  Rawle, 
401.  In  a  controversy  between  a  state  and  one  of  its  citizens, 
a  court  of  that  state  should  not  deprive  him  of  the  benefit  of 
the  revision  of  the  supreme  court  of  the  United  States,  provi* 
ded  the  ca0e.be  such  as  to  give  the  latter  jurisdiction.  If  the 
laws  in  question  should  be  deemed  invalid  by  this  court,  it 
caimot  surrender  its  judgment  to  that  of  the  state  court  The 
series  of  its  adjudications  on  this  subject  is  as  follows :  M'Kean 
V.  Delancy,  5  Cranch,  32;  Mutual  Assurance  Society  v. 
Watt8*s  Executors,  1  Wheaton,  290;  Ship  v.  Miller,  2  Wheaton, 
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325;  Thatcher  v.  Powel,  6  Wheaton,  127;  Elmendorf  y.  Tay- 
lor, 10  Wheaton,  159 ;  Jackson  v.  Chew,  12  Wheaton,  16S  ; 
Inglis  V.  The  Trustees  of  the  Sailors'  Snug  Harbour,  3  Pet. 
127  ;  Henderson  v.  Griffin,  5  Pet.  155 ;  Cathcart  v.  Robinson, 
6  Pet.  234 ;  Taylor  v.  Thompson,  5  Pet  368 ;  Hinde  ▼.  Vat- 
tier,  5  Pet.  401 ;  Ross  v.  M'Clung,  6  Pet.  283 ;  Green  v.  Neal, 
6  Pet.  291. 

The  principles  to  be  extracted  from  all  these  cases  are» 
that  they  are  binding  only  when  they  establish  general  rules 
of  property,  perhaps  of  evidence,  adjudged  in  the  highest 
state  courts,  and  being,  like  the  common  law  or  acts  of  assem- 
bly, uniform  and  universal  in  their  operation.  But  though 
binding  they  are  not  conclusive.  This  court  is  to  examine 
and  judge  for  itself.  If  the  courts  of  the  United  States  sur- 
render their  judgment  to  those  of  the  states,-  it  is  a  concession 
.of  vast  amount.  Respect  is  due,  uniformity  is  desirable ;  but 
submission  would  take  from  the  courts  of  the  United  States 
their  supremacy  and  usefulness.  Even  state  legislation  has 
never  been  suffered  to  change  the  practice  of  the  federal  courts. 
Way  man  v.  Southard,  10  Wheaton,  1.  The  case  of  Smith 
and  Nicholson  not  having  been  adjudged  by  the  highest 
court  of  the  state,  not  establishing  any  general  rule  of  property 
or  of  evidence,  and  not  adjudging  the  question  presented  by 
this  case,  is  therefore  not  a  binding  authority.  In  that  case 
the  question  of  settlement  was  taken  for  granted,  together 
with  that  of  notice  ;  and  all  the  other  positions  contested  in 
this  case,  except  whether  the  governor's  sanction  is  indispensa^ 
ble  to  him.  The  general  construction  and  operation  of  the 
act  of  1785,  in  connection  with  all  the  other  acts  of  assembly 
which  tend  to  explain  it  as  now  submitted,  was  never  pre- 
sented. 

If,  notwithstanding  these  views,  this  court  should  uphold  the 
lien,  it  becomes  necessary  to  inquire  whether  it  had  not  expired 
before  the  acts  of  1806  sind  1807  assumed  its  existence.  The 
judgment  of  1795  expired  in  1802,  for  want  of  scire  facias  to 
revive  it.  The  judgment  of  1797  is  inconsistent  with  the 
fiscal  lien  of  1796 ;  for  can  there  be  two  liens  for  the  same 
debt  1  lien  is  a  thing  incompatible  with  another  title,  it  is  a 
single  hold  or  incumbrance  excluding  all  other  rights  of  other 
claimants,  and  all'  other  claims  of  the  same  claimant,  to  the 
thing  bound  by  the  lien.     A  lien  claimant  loses  his  lien  by  iet- 
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ting  go  of  it  for  an  instant,  or  by  taking  other  security  for  the 
debt.  Kaufelt  v.  Bower,  7  Serg.  &  Rawle,  73 ;  Cranston  v. 
The  Philadelphia  Insurance  Company,  5  Bin.  640 ;  Ramsey 
v.  AUegre,  12  Wheaton,  612 ;  Collins  v.  Ongley,  S  Selwyn, 
N.  P.  1 163.  There  may  be  double  security  and  several  reme* 
dies,  as  bond  and  mortgage,  or  covenant  and  distress;  Goidon 
v.  Correy,  5  Bin.  562;  BanUeon  v.  Smith,  2  Bin.  146;  but 
there  cannot  be  two  liens  for  the  same  thing.  It  is  not  a  ques- 
tion of  extinguishment  but  of  election.  The  state  was  bound 
to  choose  and  did  choose,  relying  on  the  lien  by  the  judgment 
of  1797,  which  gave  a  plain  and  adequate  recourse,  instead  of 
the  fiscal  settlement  of  1796,  which  was  involved  in  doubt  and 
difficulty.  The  fiscal  lien  never  was  set  up  imtil  several  years 
after  Nicholscm's  death,  when  it  was  found  that  the  lien  of  the 
judgment  proved  abortive.  The  only  reliance  ¥ras  that  judg- 
ment, and  that  was  suspended  or  satisfied  in  law  by  several  of 
the  executions  under  it ;  one  of  which  was  staid  by  the  [Aain- 
tiff's  order,  another  not  executed  by  order  of  the  comptrdler- 
general  of  the  state,  and  a  third  levied  on  real  estate  which 
was  subjected  to  inquisition,  condemnation,  and  venditioni  ex- 
ponas, yet  outstanding.  The  general  rule  of  law  and  reascm 
under  such  circumstances  is  that  the  debt  is  discharged.  Little 
V.  Delancy,  6  Bin.  267.  The  whole  liability  is  transferred  to 
the  sheriff. 

It  may  be  moreover  alleged  that  the  state  has  a  lien  by 
Nicholson's  death  insolvent.  But  first,  there  is  no  proof  that  he 
died  insolvent ;  and  secondly,  if  he  did,  all  debts  due  to  the  com- 
monwealth of  Pennsylvania  are  postponed  to  all  other  debts 
by  the  fourteenth  section  of  the  intestate  act  of  1794.  3  Dal. 
Laws  of  Pennsylvania,  367 ;  3  Smith's  edition  of  the  Laws  of 
Pennsylvania,  146.  The  lien  was  but  a  debt,  in  which  case 
it  has  been  settled  by  the  courts  of  that  state,  that  it  must 
take  its  place  after  certain  other  debts.  Moliere  v.  Noe,  4  Dal- 
460 ;  Scott  V.  Ramsey,  1  Bin.  221.  There  were  many  judg- 
ments and  liens  of  individual  creditors  preceding  those  of  the 
state,  which  by  law  outrank  it ;  and  indeed  it  was  to  foreMdl 
those  very  creditors  when  their  advantages  were  ascertained, 
that  the  legislature  recurred  to  the  fiscal  lien  of  1796,  which 
the  acts  of  assembly  assume. 

Lastly.    There  are  lour  exceptions  on  points  of  evidence. 
Vol.  vil_^  n 
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1st  The  journal  of  the  house  of  representatives  of  Pennsylva' 
niawas  oflfered  to  prove  that  the  same  sums  and  the 'same 
stock  as  claimed  under  the  alleged  fiscal  lien  were  claimed  io 
the  action  of  trover.  2d.  The  same  journal  was  offered  to 
show  the  report  of  a  committee  to  the  same  effect.  Sd.  The 
appendix  to  another  report  of  a  committee  was  offered  to  show 
that  Nicholson's  accounts  were  unsettled.  All  this  testimony 
was  rejected.  Office  registers,  church  registers,  and  parish 
registers  are  received  in  evidence  as  public  documents  made  by 
disinterested  persons.  The  books  of  any  public  corporation 
are  evidence  of  its  acts  and  proceedings.  Owings  v.  Speed,  2 
Stark.  Evid.  177,  5  Wheat.  420.  Why,  then,  are  not  the  acts 
of  the  c(»istituted  authorities  of  a  state  evidence  against  it  % 
The  state  took  defence  in  this  case ;  and  can  it  be  a  well 
founded  objection,  after  several  laws  of  the  state  were  read  in 
evidence,  that  the  proceedings  of  committees  of  the  legislature 
were  not  also  evidence,  because  they  had  not  become  enact- 
ments? The  case  of  Kelly  v.  Jackson,  6  Pet.  6S0,  is  supposed 
to  settle  this  point. 

The  ledger  of  the  treasury  was  offered  to  show  that  the  ao- 
counts  between  the  state  and  Nicholson  remain  unsettled,  and 
rejected  on  the  ground  that  the  ledger  is  not  a  book  of  original 
entries,  and  that  the  accounts  are  incomplete.  But  as  the 
state  was  defending  its  grantees  the  defendants,  proof  fnmi  any 
book  or  account  kept  by  the  officers  of  the  state,  whether  origi- 
nal or  not,  and  however  incomplete,  would  be  good  evidodce 
against  the  state.  The  error  in  ruling  this  point  must  be  im- 
puted to  a  misapprehension  that  the  ledger  was  offered  by  the 
state,  instep  of  being  offered  against  it. 

Mr  Binney,  for  the  defendants  in  error,  stated  that  Mr  Ser- 
geant and  himself  appeared  in  mipport  of  the  judgment  of  the 
circuit  court,  by  the  appointment  of  the  governor  of  Pennsyl- 
vania, under  certain  resolutions  of  the  legislature. 

The  case  in  that  court  was  an  ejectment  by  the  heirs  of 
John  Nicholson  for  two  tnusts  of -land  in  Franklin  county,  the 
title  of  which  was  admitted  to  be  in  them,  unless  divested  by 
certain  alleged  liens  and  proceedings  of  the  state  of  Pennsyl- 
va^nia.  By  agreement  the  proceedings  by  the  state  were  to 
be  set  up  as  a  defence,  and  the  question  whether  the  title  of 
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John  Nicholson  and  his  heirs  was  divested  by  thein»  was  to  be 
brought  forward  and  submitted  on  its  merits.  The  case  there- 
fore turned  upon  this  defence,  the  history  of  which  may  be 
briefly  stated. 

In  March  and  December  1796,  certain  accounts  between 
the  state  and  John  Nicholson  were'  settled  in  the  department 
of  accounts,  by  which  he  was  found  a  debtor  to  the  state  in 
large  amounts.  On  these  settlements  the  state  claimed. to 
have  a  hen  on  John  Nicholson's  real  estate  throughout  the 
commonwealth.  In  December  1795  and  March  1797,  the 
state  obtained  judgments  against  him  for  large  sums.  On 
these  judgments  a  similar  lien  was  asserted.  In  1806  and 
1807,  the  legislature  passed  two  acts  authorizing  commissicmers 
under  a  warrant  by  the  governor  to  sell  the  lands  of  John 
Nicholson  in  satisfaction  of  these  liens.  At  sales  under  this 
process,  the  defendants  bought  and  entered  into  possession, 
and  continued  in  possession  more  than  twenty-one  years  with- 
out question,  the  youngest  of  the  children  of  John  Nicholson 
having  been  of  age  twelve  years  before  the  institution  of  the 
ejectment,  and  four  of  them  having  been  of  age  at  the  time  of 
the  sales. 

The  plaintiffs  contended,  1.  That  none  of  the  accounts 
were  so  settled  as  to  have  become  valid  liens.  2.  That  the 
judgments  were  not  a  lieiL  3.  That  the  acts  of  1806  and 
1807  were  uncoiustitutional  and  void.  The  charge  was  on  all 
the  points  to  the  contrary';  and  the  opinion  of  the  court  was 
also  adverse  to  the  plaintiffs  in  overruling  certain  matters 
offered  in  evidence,  and  to  be  hereafter  noticed.  The  questions 
consequently  are,  whether  there  is  error  in  the  court's  opinion 
either  in  charge  to  the  jury,  or  in  rejection  of  the  offered  testi- 
mony. 

The  acts  of  assembly  of  Pennsylvania  which  bear  upon  the 
subject,  require  to  be  more  particularly  stated. 

At  idl  times,  before  as  well  as  pince  the  revolution,  Pennsyl- 
vania has  had  a  special  tribunal  for  the  settlement  of  pubUc 
accounts  concerning  her  revenue  and  e^qienditures.  Prior  to 
the  act  of  the  ISth  of  April  1782,  this  tribunal  consisted  of 
three  auditors  named  by  the  assembly,  whose  certificate  was 
eonciusive  in  an  action  ag^nst  the  debtor.  Act  of  1st  March 
1780^  sect  By  M'Kean's  ed.  of  Laws,  S87.     On  the  ISth  of 
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April  178S,  an  act  was  passed  to  establish  the  comptroller^ 
general's  office,  2  State  Laws,  44.  In  this  office  all  public  ac- 
counts were  to  be  settled,  and  then  transmitted  with  the  Vouch- 
ers to  the  supreme  executive  council.  If  approved  by  the 
council,  and  a  balance  was  found  due  by  the  state,  a  warrant 
was  to  be  drawn  by  the  president  of  the  council  upon  the  state 
treasurer.  If  a  balance  was  found  due  to  the  state,  it  was 
made  the  diity  of  the  comptroller-general  to  take  the  most 
effectual  steps  to  recover  it,  by  filing  a  certificate  of  the  debt  in 
the  office  of  the  prothonotary  or  clerk  of  the  county  court,  and 
taking  a  warrant  against  the  body,  and  distress  against  the 
goods,  and  if  there  were  none,  then  a  fieri  facias  against  the 
debtor's  lands.  The  act  makes  no  express  provision  for  non- 
approval  of  the  settlement  by  the  council.  It  gives  neither 
appeal  from  the  council,  nor  trial  by  jury  to  the  debtor,  and  it 
does  not  make  the  settlement  a  lien.  By  this  act  John  Nichol- 
son was  appointed  comptroller-general. 

On  the  18th  February  1785,  an  act  was  passed,  entitled 
'^  An  act  to  give  the  benefit  of  trial  by  juiy  to  the  public  officers 
of  this  state,  and  to  other  persons  who  shall  be  proceeded 
against  in  a  summary  manner  by  the  comptroller-general  of 
this  state."  It  allows  an  appeal  by  the  debtor  to  the  supreme 
court  within  one  month  after  notice  of  a  settlement  approved 
by  council,  upon  his  giving  security  in  the  nature  of  special 
bail  to  prosecute  the  appeal;  and  as  a  necessary  counterpoise 
to  the  right  of  appeal,  the  twelfth  section  enacts,  *Uhat  the 
settlement  of  any  public  account  by  the  comptroller,  and  con- 
firmation thereof  by  the  supreme  executive  council,  whereby 
fgnj  balance  or  sum  of  money  shall  be  found  due  from  any 
person  to  the  commonwealth,  shall  be  deemed  and  adjudged 
to  be  a  lien  on  all  the  real  estate  of  such  person  throughout 
this  state,  in  the  same  manner  as  if  judgment  had  been  given 
Iq  favour  of  the  commonwealth  against  such  person  for  such 
debt  in  the  supreme  court."    2  State  Laws,  247. 

The  law  of  Pennsylvania  thus  remained  until  the  28th 
March  1789,  when  an  act  was  passed  **  for  the  appointment  of 
a  register-general,  for  the  purpose  of  registering  the  accounts 
of  this  state."    2  State  Laws,  704. 

This  act  was  the  commencement  of  an  effort  to  introduce 
into  the  accounting  department  a  check  on  the  power  of  John 
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Nicholson,  of  whom  the  assembly  became  jealous,  and  whom 
they  had  not  the  power  to  displace.  It  directed  the  comp- 
troller-general to  submit  all  accounts  before  he  settled  the 
same  to  the  register-general,  and  to  take  his  ad?ice  in  making 
such  settlements;  but  the  act  was  defective  in  several  points, 
and  especially  in  not  requiring  that  the  vouchers  should  be 
submitted  with  the  accounts. 

A  supplement  was  passed  on  the  SOth  September  1789, 
i  State  Laws,  751,  to  remedy  this  defect;  and  it  ordered  the 
comptroller-general  to  state,  adjust,  and  strike  the  balance, 
and  to  report  his  opinion  with  the  vouchers  to  the  register- 
general,  and  to  take  his  advice  before  final  allowance. 

This  act  was  defective  as  well  as  the  former,  in  making  the 
office  of  the  register-general  merely  advisory,  without  providing 
for  a  diflerence  of  opinion,  or  obliging  the  comptroller-general 
to  follow  the  advice  given,  which  it  may  be  presumed,  from 
what  follows,  that  he  showed  no  disposition  to  do. 

The  act  of  1st  April  1790,  2  State  Laws,  787,  was  then 
passed,  which,  as  to  all  subsequent  accounts,  directed  the 
register-general  in  the  first  instance  to  examine,  liquidate  and 
adjust  them,  and  afterwards  to  transmit  them  with  the  vouch- 
ers to  the  comptroller-general  for  his  examination  and  appro- 
bation. If  they  agreed,  the  register  was  to  transmit  the 
account  and  vouchers  as  before  to  the  council.  As  thi?  act 
made  the  register-general  the  officer  to  settle  public  accounts, 
the  fifth  section  enacted  that  <<  all  such  settlements  of  accounts 
shall  have  the  like  force  and  effecty  and  be  subject  to. the  like 
appeal  at  the  instance  of  the  party,  as  settlements  heretofore 
made  by  the  comptroller-general.** 

The  law  stood  thus  at  the  adoption  of  the  present  constitu- 
tion of  Pennsylvania  on  the  2d  September  1790,  when  a  single 
executive  having  been  substituted  for  the  council,  successive 
acts  of  14th  January,  13th  April,  and  21st  September  1791, 
8  State  Laws,  S,  78,  118,  were  passed,  to  give  to  the  governor 
the  power  of  performing  all  duties  enjoined  upon  the  council 
by  former  acts  of  assembly,  and  among  others,  that  .of  revising 
arid  approving  or  disapproving  the  settlements  of  public  ac- 
oounts;  but  the  last  mentioned  act  provides,  that  all  future 
accounts  settled  by  the  comptroller  and  register,  or  either  of 
them,  shall  be  referred  to  the  governor  for  his  approbation,  only 
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when  they  differ  in  opinion ;  and  that  in  all  cases  where  they 
agree,  <<  only  the  balances  due  on  each  account  shall  be  certi- 
fied to  the  governor,  who  shall  thereupon  proceed  in  like  man- 
ner as  if  the  said  accounts  respectively  had  been  referred  to 
him  according  to  the  former  laws  upon  the  subject''  By  this 
act  the  governor  was  authorized  <<  in  like  manner  and  iqx>n  the 
saine  conditions  as  heretofore,''  to  allow  appeals,  <Nr  to  sause 
suits  to  be^  instituted. 

On  the  4th  April  1792,  a  further  act  was  passed,  enti- 
tled '^  An  act  to  provide  for  the  settlement  of  public  accounts^ 
and  for  other  purposes  therein  mentioned."  It  was  in  the 
main  a  condensation  of  the  existing  system  of  accounts.  It 
repeated  several  provisions  then  in  force,  added  others  not  ma- 
terial, and  repealed  "  so  much  of  any  former  act  as  was  there- 
by altered  or  supplied,  and  no  more."  The  second  section 
ena  ted,  that  when  accounts  were  finally  settled,  either  by  the 
convtroller-general  and  register-general,  or  in  case  of  their 
disagreement,  by  the  governor,  the  comptroller  and  register 
were  each  to  enter  the  same  in  suitable  books,  and  upon  such 
entry  jointly  to  certify  the  balance,  and  the  fuifd  out  of  which 
it  was  payable,  to  the  governor,  who  was  to  draw  his  warrant 
upon  the  treasurer  for  the  amoimt 

John  Nicholson  continued  comptroller-general  under  this 
system  until  the  11th  April  1794»  when  he  resigned  his  office. 

But  one  act  in  regard  to  the  settlement  of  accounts  remains 
to  be  noticed.  It  was  passed  on  the  20th  April  1795,  and  is 
entitled  *^  An  act  to  provide  for  the  settlement  of  the  accounts 
of  John  Nicholson,  late  comptroller-general."  3  State  Lawa^ 
790.  It  authorizes  the  comptroHer-general  to  employ  clerks  in 
adjusting  John  Nicholson's  accounts,  and  as  often  as  the  ac- 
counts, or  such  parts  of  them  as  are  independent  of  other  parts^ 
have  received  his  approbation,  it  requires  him  to  transmit  them 
to  the  register-general,  to  be  proceeded  on  as  is  directed  in  case 
of  other  accounts.  It  further  requires  the  comptroller  and 
register  to  make  separate  reports  to  the  next  session,  of  their 
progress  in  the  settlement  of  these  accounts. 

In  this  state  of  the  law,  the  three  accounts  which  are  in 
question  were  settled.  The  first  was  on  the  Sd  and  8th  March 
1796,  in  which  the  comptroller-general  preceded  the  register. 
This  was  during  the  next  session  of  the  l^egislatme,  after  the 
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act  of  tOth  April  1795.  The  second  was  on  the  20th  and  22d 
December  1796,  in  which  the  register  preceded  the  comptroller. 
The  third  was  on  the  20th  December  1796,  in  which  both 
officers  signed  on  the  same  day. 

I.  The  court  charged  the  jury,  "  that  these  ficcounts  be- 
tween John  Nicholson  and  the  commonwealth  or  some  of 
them,  were  so  settled  and  adjusted,  that  the  balances  or  sums 
of  moqey  thereby  found  due  to  the  commonwealth,  were  good 
and  valid  Kens  on  all  the  real  estate  of  John  Nicholson  through- 
out the  state  of  Pennsylvania." 

This  is  a  pure  question  of  law,  turning,  1,  on  the  accounts 
produced  by  the  plaintifis  themselves,  and  2,  on  the  acts  of  as- 
sembly already  stated,  and  they  will  be  examined  in  this  order. 

1.  The  accounts  produced. 

If  any  accounts  settled  by  the  register  and  comptroller- 
general  have  the  lien  attributed,  it  is  supposed  that  these  have 
it.  A  few  characteristics  of  them  will  be  shown,  and  then  the 
objections  will  be  noticed.  It  is  sufficient  for  the  judgment,  if 
some  one  of  them  had  a  lien.  The  court  was  not  asked  to  say 
which  of  them,  nor  whether  all  had.  It  was  indeed  immaterial 
if  any  one  of  them  had  it;  but  it  will  be  contended  to  have 
been  the  effect  of  each  one  of  them. 

They  were  settled  by  the  register  and  comptroller-general, 
with  whom,  by  the  acts  of  4th  April  1792,  and  20th  April  1796, 
this  power  was  deposited ;  and  they  agreed. 

They  were  settled  in  due  official  order.  If  the  act  of  20th 
April  1795  is  wholly  inoperative,  or  if  its  operation  continued 
beyond  the  session  of  1795 — 1796,  still  there  are  two  ac- 
counts which  are  settled  by  these  officers  in  the  proper  order  of 
precedence.  If  the  register  must  examine  first,  he  has  so  sign- 
ed the  account  of  20th  and  22d  December  1796,  and  the  court 
in  support  of  an  official  act,  will  intend  that  he  first  examined 
and  signed  that  account  which  presents  the  same  date  to  both 
signatures.  If  the  comptroller  must  examine  first  according  to 
the  act  of  20th  April  1795,  he  has  so  signed  the  account  of  3d 
and  8th  March,  and  it  will  be  for  the  same  reason  intended 
that  he  signed  and  examined  first  the  account  of  20th  De- 
cember. 

If  the  act  of  20th  April  1795  only  suspended  the  usual  order 
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of  examination  until  the  end  of  the  next  session,  which  is  its 
true  construction,  then  all  the  accounts  are  settled  in  due  order. 
The  order,  however,  is  immaterial,  as  both  officers  are  empow- 
ered by  law  to  perform  the  same  acts,  and  both  have  performed 
them. 

They  find  a  balance  or  sum  of  money  due  by  John  Nicbd- 
son  to  the  conmionwealth.  The  question  is  not  whether  it  is 
regularly  due,  but  whether  the  settlement  jbub  it  to  be  due,  of 
which  ther^  is  no  doubt.  The  clear  meaning  of  the  accounts 
on  their  face,  is,  that  there  is  a  balance  found  due  by  John 
Nicholson  to  the  commonwealth.  The  account  settled  is  the 
**  settlement  of  an  account."  Interpreted  as  all  accounts  should 
be,  expressing  in  the  short  language  of  accounts  a  well  known 
meaning,  they  find  John  Nicholson  a  debtor  to  the  common- 
wealth, in  the  sums  necessary  to  balance  the  accounts.  No  court 
wants  an  interpreter  to  explain  this.  It  is  the  plain  and  uni- 
versally understood  language  of  accounts ;  and  what  it  means 
is  no  more  a  matter  of  disputable  fact,  than  what  the  Arabic 
numerals  in  the  columns  mean.  The  account  thus  settled,  is 
what  the  act  means  to  describe  as  ^^  the  settlement  of  an  ac- 
count whereby  a  balance  shall  be  found  due.''  No  other  terms 
or  finding  can  be  necessary.  The  finding  is  the  settlement,  and 
the  settlement  is  the  account  settled.  The  balance  of  each  ac- 
count is  a  sum  of  money  with  which  he  is  charged,  because  the 
items  of  debit  which  exceed  the  credits,  are  sums  of  money,  and 
the  account  is  a  money  account  in  the  lawful  currency  of  the 
day  of  settlement,  and  not  in  the  currency  in  which  the  certifi- 
cates charged  were  themselves  expressed.  One  of  the  accounts 
is  doubtless  in  regard  to  continental  certificates,  but  they  are 
estimated  and  charged  at  a  certain  price,  in  the  then  money  or 
currency  of  the  country,  according  to  the  authoritj^  given  to  the 
accounting  ofiicer,  by  the  act  of  13th  April  1782,  to  charge  the 
value  of  public  property  and  efiects  not  accounted  for.  CkmlSr 
naUal  certificates  account^  is  merely  a  denomination  of  the  "par- 
ticular  account,  to  show  the  origin  of  charge  and  discharge. 
Merchandise  accaurUy  stock  account,  funded  debt  accowUy  are  not 
the  less  accounts  in  monej^,  because  they  arc  so  headed  ill  the 
ledger.  So  of  accowU  in  continental  certificatesy  or  three  per  cent 
stock  account,  which  is  the  language  of  these  ^ttlements. 
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Whether  they  are  charged  at  too  high  a  rate  or  otherwise,  is 
Ho  question  here. 

Finally,  they  oxepubVc  accounts,  and  thus  complete  the  de- 
scription in  the  act  of  1786. 
The  objections  to  this  view  are  the  following. 
Hie  balances  were  not  certified  to  the  governor  according  to  the 
act  of  2l8t  September  1791.  The  answers  are,  First,  that  this 
was  unnecessary  when  a  balance  was  found  due  to  the  com- 
monwealth. The  object  of  the  certi^cate  was,  that  the  gov- 
ernor might  proceed  in  like  manner  as  if  the  account  had  been 
referred  to  him  according  to  former  laws.  The  act  of  ISth 
April  1782,  sect.  2,  is  the  only  act  which  regulated  the  pro- 
ceeding, namely,  that  when  a  balance  was  due  by  the  state, 
the  executive  was  to  draw  a  warrant  on  the  treasurer,  and 
when  due  to  the  -state,  that  the  comptroller  should  take  steps 
for  speedy  recovery.  The  act  of  September  1 791  did  not  mean 
that  the  comptroller  and  register  should  certify  a  balance  to  the^ 
governor,  upon  which  he  was  ta  do  nothing.  Secondly,  if  the 
certificate  was  ever  necessary  in  such  a  case,  it  was  not  to  give 
the  lien.  The  certificate  was  first  required  by  the  act  of  Sep- 
tember 1791.  The  lien  is  given  by  the  act  of  1786.  The 
lien,  if  it  attaches  at  all,  does  so  immediately.  There  is  no 
limitation  of  time  to  the  certificate.  If  the  omission  to  trans- 
mit it  has  any  effect,  it  is  merely  to  keep  the  appeal  open,  or 
to  suspend  the  charge  of  interest.  But  there  is  no  question 
here  either  as  to  appeal  or  interest.  The  lien  is,  and  always 
has  been,  independent  of  both. 

The  acts  suppose  but  one  settlement  on  which  the  lien  is  to  ariscy 
and  here  are  several^  and  after  all  there  were  still  accounts  unsettled 
between  the  parties.  The  answers  are,  First,  that  no  act  requires, 
or  supposes  all  accounts  to  be  settled  at  once,  nor  is  it  reasdn- 
able,  unless  they  are  dependent  parts  of  the  sahie  account; 
The  accounts  in  question  purport,  two  out  of  three,  to  be  inde- 
pendent accounts,  and  the  third  is  but  a  continuation  of  one  of 
the  former,  in  consequence  of  a  payment  by  the  debtor,  which 
changed  the  balance.  Secondly,  non  constat,  there  were  other 
accounts  between  the  parties  at  that  time.  Thirdl}',  the  act  of 
20th  April  1795  authorizes  a  separation  of  the  accounts  into 
independent  -»arts.  Fourthly,  the  lien,  if  it  exists,  belongs  to 
Vol.  VII.— 3  O 


Digitized  by  VjOOQIC 


506  SUPREME  COURT. 

ILcnec  of  liTingston  ▼,  Mooie  and  othen.] 

the  final  Betdenient  of  an  account,  not  to  the  settlement  of  a 
final  account. 

The  accounts  were  not  mOered  in  the  books  of  the  register  and  of 
the  comptroUer^generalt  according  to  the  second  section  of  the  ad  of 
4th  AprH  1 792.  The  answers  are.  First,  that  if  necessary  by  law, 
it  must  be  presumed  they  were  so  entered,  as  it  was  the  idaty 
of  the  oiBcers,  and  it  does  not  appear  but  that  they  perfoimed  IL 
Secondly,  the  accounts  on  their  face,  show  that  they  were  en- 
tered at  the  date  of  the  settlement.  The  memorandum  on  the 
account  of  20th  December  1796,  that  it  was  not  entered  until 
June  1600,  was  shown  by  the  evidence  to  be  an  interpolation 
by  a  stranger.  .  Thirdly,  the  entry  in  the  books  is  no  part  of  the 
.  settlement,  nor  connected  with  it.  The  design  of  it  wag  ex- 
clusively fiscal,  to  show  the  resources  of  the  commonwealth, 
and  her  liabilities,  by  an  index  of  her  debts  and  credits. 

JVb  notice  o/lA«mteiide<i«ettfemenlt0aajffoefi  to  fAe  debtor.  The 
answers  are.  First,  that  notice  was  not  necessary  by  the  act.  It 
was  made  the  duty  of  the  debtor  to  submit  his  own  account  for 
settlement,  and  it  is  to  be  presumed  that  he  did.  Secondly,  if  ne- 
cessary, the  presumption  of  law  after  such  a  length  of  time,  and 
nothing  appearing  to  the  contmry,  is,  that  the  officers  did  their 
duty.  This  presumption  is  ma4e  on  the  principle  of  quieting 
possession,  of  sustaining  official  acts,  and  of  supposing  that 
things  which  it  would  have  been  culpable  to  omit,  were  rightly 
done.  HUlary  v.  Waller,  12  Yes.  252, 226 ;  Eldridge  v.  Knott, 
Cowp.  215;  Pickering  v.  Stamford,  2  Ves.  Jun.  583;  King  v. 
Long  Buckley,  7  East,  45 ;  Society  v.  Young,  2  N.  Hamp. 
Rep.  810;  Brown  v.  Wood,  17  Mass.  72 ;  Hartwell  v.  Root, 
19  Johns.  845 ;  Williams  v.  East  India  Company,  3  East,  192 ; 
Monke  v.  Butler,  1  Roll.  Rep.  88 ;  King  v.  Hawkins,  10  £ast» 
216 ;  King  v.  Verelst,  3  Campb.  432 ;  Taylor  v.  Cook,  8  Price, 
658 ;  Wilkinson  v.  Leland,  2  Peters,  660 ;  Ex  parte  Bollmaii, 
4  Cranch,  129 ;  WiUink  v.  Miles,  1  Peters*s  C.  C.  Rep.  429; 
United  States  v.  Batchelder,  2  Gall.  16;  Fales  y.  Whitney, 
7  Pick.  225 ;  Starkie  on  Ev.  4th  part,  1250.  Thirdly,  the  public 
act  of  20th  April  1795,  was  notice.  And  lastly,  the  accounts 
produced  on  the  plaintifi^s  subpoena  to  Harrisburg,  were  proof 
of  actual  notice.  They  bear  date  before  the  two  settlements 
in  Decemoer  1796,  and  were  preparatory  to  them.    Poosession 
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of  these  by  John  Nicholson  and  his  counsel,  which  was  in  un- 
disputed proofy  was  such  evidence  of  notice,  that  being  uncon- 
tradicted, the  court  was  entitled  to  say  to  the  jury,  that  they 
ought  to  suppose  notice.  It  is  not  admitted  that  the  judcre 
was  asked  to  leave  notice  to  the  jury  as  a  matter  of  fact. 

Tke  settlemmts  were  merged  in  ihe  judgment  of  March  1797. 
Transit  in  rem  judicatam.  The  answers  are,  First,  it  is  not 
shown  that  the  judgment  was  for  the  same  debt  as  the  settle- 
ment, nor  was  the  court  asked  to  instruct  the  jury  upon  that 
hypothesis.  This  court  will  not  infer  a  fact  from  the  mere  simi- 
larity of  items,  to  involve  the  circuit  court  in  error.  Secondlyi 
the  doctrine  of  extinguishment,  as  drawn  from  the  principle 
transit  m  rem  judicatamy  applies  only  to  the  very  cause  of  action 
in  suit,  and  does  not  affect  collateral  securities  or  collateral 
concurrent  remedies.  The  cause  of  action  in  that  suit  was 
not  the  settlement,  nor  the  settled  account,  but  the  trover  and 
conversion  of  certain  certificates  of  stock.  The  settlement 
remains  as  it  was,  with  all  its  incidents  and  securities.  Had 
the  cause  of  action  been  the  debt  due,  it  would  not  have  alter- 
ed the  case.  The  settlement  remained,  and  if  a  lien  attended 
it,  the  lien  also  remained.  A  judgment  without  satisfru^tion  is 
pot  an  extinguishment  of  a  collateral  remedy  for  the  same 
cause  of  action.  Chipman  v.  Martin,  13  Johns.  240;  Bant- 
leon  V.  Smith,  2  Binn.  146;  Day  v.  Seal,  14  Johns.  404; 
Gordon  v.  Corry,  5  Binn.  552 ;  Houldebil  v.  Desanges,  2 
Stark."  N.  P.  C.  SS7;  Lenox  v.  M*Call,  9  Serg.  ond  Rawle,  302; 
Drake  v.  Mitchell,  3  East,  258. 

TTu  settlements  were  waked  by  bringing  tort  for  the  stocky  and 
the  contract  of  the  accounts  cannot  now  be  set  up.  The  answers 
are  that  the  identity  of  the  demands  is  not  established  by  evi- 
dence ;  that  if  it  were,  it  was  the  duty  of  the  debtor  to  avail 
himself  of  the  objection  by  pleading  the  settlements.  Not 
having  done  so,  he  is  ia  the  case  of  a  defendant  who  suffers 
judgment  both  in  tort  and  contract  for  the  same  thing.  All 
he  can  object  to  is  double  satisfaction,  and  that  question  does 
not  arise.  The  judgment  in  trover  is  not  a  waiver  of  the  set- 
tlement, because  it  is  entirely  consistent  with  it,  both  proceed- 
ing upon  the  ground  of  converting  or  not  accounting  for  the 
public  money.  The  conflict  between  tort  and  assumpsit  spring? 
from  forms  of  action,  and  is  entirely  technical. 
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2.  These  accounts  thea  having  been  duly  settled,  and  fol- 
lowed by  a  lien  as  much  as  any  accounts  could  be»  the  question 
arises  whether  any  accounts  settled  in  I7969  agreeably  to  the 
acts  .of  assembly  then  in  force,  were  attended  by  a  lien. 

A  lien  was  at  one  period  given  to  a  settlement  in  the 
accounting  department  beyond  doubt.  It  has  never  been  ex- 
pressly repealed,  nor  has  the  law  been  expressly  supplied  or 
altered  in  this  respect,  so  as  to  bring  the  twelfth  section  of  the 
act  of  1785,  within  the  repealing  clause  in  the  eleventh  section 
of  the  act  of  1792.  The  question  then  is,  whether  the  system 
of  accounting  has  been  so  changed,  as  that  the  security  intend- 
and  given  by  the  act  of  1785,  has  become  impracticable  and 
IS  lost.  The  objections  to  such  a  view  of  the  law  are  not  easUy 
obviated.  The  lien  was  given  as  a  counterpoise  to  the  right 
of  appeal.  The  act  of  1785  is  an  act  giving  and  regulating 
appeals  and  the  lien.  There  is  no  other  subject  introduced 
into  it.  Now  the  whole  of  the  act,  so  far  as  it  regards  appeals, 
must  be  admitted  to  have  continued  in  force,  until  after  these 
settlements.  An  appeal  continued  to  be  the  express  right  of 
the  debtor  under  every  subsequent  modification  of  the  law, 
and  yet  the  act  of  1785  was  the  only  act  to  regulate  the  sub- 
ject, until  the  act  of  the  20th  of  March  1811,  Purdon,  764. 
The  continuance  of  this  part  of  the  system  is  a  powerful 
argument  in  favour  of  continuing  the  lien  to  the  common- 
wealth, which  alone  reconciled  the  apped  with  the  public  in- 
terest. The  security  of  special  bail  was  inadequate.  The 
present  accounting  system  of  Pennsylvania,  under  the  act  of 
1811,  continues  to  connect  appeal  and  lien  together. 

The  lien  given  by  the  act  of  1785,  belongs  moreover  to  a 
settlement  in  1796  by  necessary  implication,  and  also  by  express 
enactment 

First,  by  implication.  In  1782,  the  department  of  accounts 
consisted  of  the  comptroller,  with  a  power  of  revision  in  the 
executive.  -The  comptroller  alone  settled.  The  executive 
did  not  settle.  The  comptroller  pronounced  the  judgment; 
the  council  approved  or  disapproved,  and  in  the  fonner  case 
left  the  settlenient  in  force  as  the  judgment  of  the  comptroller. 
This  is  the  clear  language  of  the  act.  The  act  of  1785  speaks 
in  the  same  terms.  The  appeal  is  from  the  comptroller's  set- 
tlement, from  his  award,  and  not  from  the  council's  coiiiimm- 
tion.     The  act  of  March  1 789  is  to  the  same  cHect.     Boforc 
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the  comptroller  shall  fniUy  nttk  an  account,  in  pursuance  of 
former  laws,  he  is  to  transmit  it  to  the  register.  The  comp- 
troller then  was  deemed  to  settle. the  account  finally.  The  . 
acts  of  SOth  of  September  1789,  and  Ist  of  April  1790,  repeat 
the  provision.  Further,  when  we  recur  to  the  twelfth  section 
of  the  act  of  1785,  we  perceive  that  the  lien  is  given  to  the 
$ii(lement  by  the  comptroller  confirmed  by  the  council,  but  not 
to  the  confirmation  of  the  council.  It  is  given  to  the  comp- 
troller's settlement  perfected  according  to  law.  The  virtue  of 
the  proceeding  is  in  his  settlement  sanctioned  by  the  council, 
but  not  in  the  sanction  of  the  council.  In  case  of  appeal  it  is 
his  settlement  that  is  established  by  the  court,  and  not  the 
sentence  of  confirmation  by  the  council.  The  lien  is  given  to 
that  adjudication  which  finds  the  balance  to  be  due,  namely, 
the  settlement  by  the  comptroller,  and  not  to  the  confirmation 
by  council,  which  does  not  find  any  thing  due,  but  only  estab-^ 
lishes  the  settlement.  If  we  find  then,  as  we  do,  that  the 
sanction  of  the  governor  under  the  constifution  of  1790,  is 
substituted  for  that  of  the  council  under  the  constitution  of 
1776,  and  afterwards  that  in  a  certain  event  which  exists  in 
this  case,  to  wit,  the  approbation  of  another  officer,  the  execu- 
tive sanction  is  superseded,  it  follows  by  necessary  implication, 
that  the  settlement,  either  with  the  substituted  sanction,  or 
with  no  sanction  at  all,  is  perfected  to  the  same  extent  that 
was  required  by  the  act  of  1785  to  produce  the  lien.  It  is  to 
be  recollected  that  the  act  of  the  1st  of  April  1790,  which 
makes  the  register-general  the  settling  officer,  declares  that  all 
settlements  by  him  shall  have  the  like  force  and  effect  as  set- 
tlements before  that  time  made  by  the  comptroller.  If  there- 
fore, a  settlement  by  the  comptroller  after  the  change  in  the 
constitution,  and  the  substitution  of  another  sanction  for  that 
of  the  governor,  would  hav'd  given  the  lien,  a  settlement  by 
the  register  approved  by  the  comptroller,  must  do  the  same. 

Secondly,  by  express  enactment.  The  eleventh  section  of 
the  act  of  4tli  of  April  1798,  by  repealing  no  part  of  any  for- 
mer act  except  such  as  is  by  that  act  altered  or  supplied,  trans- 
fers all  the  efficacy  of  the  acts  of  1782,  1785, 1789,  1790  and 
1791,  to  settlements  under  the  act  of  1792,  which  these  were. 
The  act  does  not  alter  or  supply  the  provisions  in  regard  either 
to  appeal  or  lien.     It  alters  certain  accidents  of  the  settlement* 
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its  totm  and  the  order  of  its  parts,  and  supplies  new  proTisioiM 
for  them ;  but  it  expressly  retains  all  those  acts  and  parts  of 
act-A  which  give  force,  effect  and  substance  to  it 

These  views  are  sustained  by  the  general  rules  of  interpre- 
tation, applied  to  several  statutes  in  pari  materia,  and  particu- 
larly to  affirmative  statutes,  made  for  the  public  security. 
They  should  be  so  construed  as  to  retain  the  benefit  of  that 
security,  which  was  essential  to  the  public,  to  which  there  is 
nothing  repugnant  in  any  part  of  the  old  system,  and  w^ch 
has  been  expressly  continued  in  the  new.  These  statutes  are 
to  be  taken  into  the  construction  of  one  another,  and  to  be  in- 
terpreted as  if  they  were  different  sections  of  the  same  statute. 
Earl  ot  Aylesbury  v.  Patterson,  Doug.  SO ;  Wallis  v.  Hodson» 
Barnard.  Chan.  Rep.  276 ;  Anon.  LoflU,*  S98 ;  Foster's  case, 
11  Rep.  6S  ;  Chapman  v.  Pickersgill,  2  Wils.  146  ;  New  River 
V.  Graves,  2  Vern.  431 ;  Eyston  v.  Studd,  Plowd.  467 ;  Yale  v. 
King,  19  Yin.  Ab.  517;  Statutes,  E.  6, 58;  Plummer v.  Which- 
cot,  Tho.  Jones,  63 ;  Thomby  v.  Fleetwood,  10  Mod.  118 ; 
Johnes  v.  Johnes,  S  Dow.  15;  Alcheson  v.  Everit,  Cowp.  391. 

The  suggestion  that  this  lien  was  taken  away  by  the  intes- 
tate law  of  the  19th  of  April  1794,  which  among  creditors  in 
equal  degree  postpones  the  commonwealth  to  the  last,  is  wholly 
without  foundation.  That  act  does  not  disturb  any  lien,  ex- 
cept in  the  case  of  a  sale  by  order  of  the  orphan's  court,  and 
then  the  court  gives  the  lien  creditor  his  priority  by  distribu- 
tion of  the  proceeds.  Moliere  v.  Noe,  4  Dall.  450 ;  Girard  v. 
M'Dermot,  5  Serg.  and  Rawle,  128. 

This  court  will  however,  regard  the  charge  of  the  circuit 
court  oa  the  first  point,  as  to  the  lien  of  these  accounts  or  some 
of  them,  as  sustained  authoritatively  by  the  decision  of  the 
supreme  court  of  Pennsylvania.  The  case  of  Smith  v. 
Nicholson,  4  Yeates,  6,  in  the  year  1803,  judicially  affirmed 
the  lien  of  these  accounts,  that  case  having  presented  precisely 
the  same  issue  of  law  upon  the  same  facts ;  and  as  it  is  a  de- 
cision of  the  highest  judicial  tribunal  of  Pennsylvania,  upon 
the  interpretation  of  a  statute  of  that  state,  this  court  will 
receive  it  as  an  authoritative  exposition  of  the  state  law. 
The  same  interpretation  was  recognised  and  adopted  by  the 
same  court,  in  the  United  States  v.  Nichols,  4  Yeates,  25,  and 
it  has  been  universally  acquiesced  in  With  the  exception  of  this 
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6ui(»  for  thirty  years;  >  The  state  has  legislated  upon  that 
baas.  Porchasers  have  bought  and  parted  with  their  money 
in  faith  of  it.  The  judgment  creditors  of  John  Nicholson, 
have  one  and  all  from  that  time  yielded  their  priority  to  the 
commonwealth ;  and  it  is  only  by  this  acquiescence,  and  the 
consequent  omission  to  pursue  their  executions,  that  an  acre  of 
land  in  Pennsylvania,  has  been  left  to  his  heirs,  to  raise  the 
present  question.  To  examine  the  arguments  of  either  the 
counsel  or  the  court  in  the  printed  report  of  that  case,  and  to 
weigh  or  sift  the  reasons  to  ascertain  whether  they  afe-.un- 
answerjGtble,  or  the  best  that  could  have  been  given,  would  be 
both  invidious  and  at  variance  with  the  law  of  this,  court,  which 
adopts  the  state  decision  in  such  cases,  not  because  it  is  abs- 
tractly right,  but  because  it  is  the  unreversed  decision  of  the 
highest  state  court.  Shipp  v.  Miller's  heirs,  2  Wheaton,  325 ; 
Jackson  v.  Chew,  12  Wheaton,  168;  Green  v.  Neal,  6  Peters, 
291i  *^A  fixed  and  received  construction  of  a  statute  by  a 
state  ia  its  own  courts,  makes  a  part  of  the  statute  law.** 

II.  The  charge  that  the  judgments  were  liens  throughout 
the  state  of  Pennsylvania,  was  in  accordance  with  the  settled 
law  of  Its  courts.  White  v.  Hamilton,  1  Yeates,  183;  Ralston 
V.  Bell,  2  Dall.  168;  Act  of  6th  March  1790, 2  State  Laws,  771, 
9e0.  2 ;  Act  of  18th  February  1785,  2  State  Laws,  221,  sec.  12. 
The  law  so  remained  until  the  act  of  20th  March  1799,  sec. 
14,  3  Smith's  Laws,  358.  The  objections  made  in  this  court, 
that  the  defendants  cannot  have  the  benefit  of  these  judgments 
in  the  deduction  of  title,  because  they  are  not  referred  to  in  the 
acts  of  1806  and  1807,  and  because  the  liens  were  lost  for  want 
of  a  scire  facias  within  five  years,  according  to  the  act  of  April 
1798,  and  further,  because  the  largest  judgment  is  interlocu- 
tory, are  untenable.  The  acts  of  1806  and  1807  speak  of  liens 
generally,  embracing  all  liens  for  the  debts  of  John  Nicholson. 
The  act  of  1798  does  not  require  a  scire  facias  in  such  a  case. 
Executions  had  been  issued.  Young  v.  Taylor,  2  Binney,  218; 
Pennock  v^  Hart,  8  Serg.  and  Rawle,  376.  The  object  of  the 
act  was  to  protect  purchasers,  and,  at  most,  other  creditors.  As 
to  tjbe  judgment  debtor  and  his  heirs,  the  lien  is  perpetual^  The 
judgment  of  1797  was  in  its  terms  final  and  conclusive,  unless 
errors  should  be  shown  within  the  time  limited;  and  no. such 
errors  were  ever  showH' 
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111.  The  third  point  of  the  charge  involves  the  validity  of 
che  acts  of  1806  and  1807. 

An  allegation  that  the  statutes  of  Pennsylvania  were,  at  the 
date  of  these  acts,  or  at  any  time,  designed  to  prostrate  the 
constitution  and  the  law,  cannot  Veceive  the  countenance  of 
this  court  The  fidelity  both  of  her  legislature  and  cdtirts,  to  the 
constitution  and  the  law,  their  intelligence  in  comprehending 
them,  and  their  deference  to  the  constitutional  umpirage  (rf* 
.  this  court,  are,  and  uniformly  have  been,  equal  to  those  of 
any  other  state  in  the  union.  In  regard  to  the  estates  of  John 
Nicholson,  the  act  of  4th  April  1805,  7  State  Laws,  272,  which 
authorizes  the  sole  of  the  state  lien  and  debts  to  members  of 
his  own  family,  with  a  credit  of  ten  years  for  payment  of  the 
amount,  and  which  failed  from  the  entire  incompetency  (^ 
those  estates  to  furnish  the  security,  is  an  evidence  of  unsur- 
passed tenderness  to  a  public  debtor,  and  irrefutable  proof  thai 
the  acts  in  question  were  not  passed  with  that  purpose  of  ag- 
gression upon  either  public  law  or  private  rights,  which  it  has 
been  the  plaintiflTs  effoit  to  establish  as  their  motive. 

The  consideration  of  the  acts  of  1806  and  1807  must  be  im- 
perfect, unless  it  is  connected  with  the  state  of  circumstances 
at  their  enactment.     The  demands  of  the  state  had  been  es- 
tablished according  to  law,  namely,  by  final  settlement  in  the 
department  of  accounts,  and  by  confession  of  the  party,  in  the 
highest  court  of  original  jurisdiction  in  the  state,  with  the  full- 
est opportunity  of  trial  by  jury  in  both  cases.     The  debtor  was 
dead,  and  his  heirs  had  removed  to  Louisiana.   He  had  died  in 
prison,  and  his  estate  was  so  desperately  insolvent,  that  no  ad- 
ministration was  asked  to  it  until  after  the  institution  of  this  suit 
His  means,  and  the  public  money  by  his  misapplication  of  it, 
had  been  dissipated  in  land  speculations  through  fifty  counties^ 
in  every  stage  of  title,  from  warrant  and  survey  returned,  to 
surveys  i^returned  and  warrants  unsurveyed.  The  whole  was 
liable  to  be  swept  away  byjsales  for  taxes,  before  successive 
executions,  according  to  the  course  of  the  courts,  could  have 
gone  through  a  tenth  of  the  counties.    The  title  was  moreover 
80  involved,  that  a  sale  by  the  sheriff  in  the  ordinary  way  would 
not  have  raised  the  costs.     Individuals  and  associations  also, 
by  such  devices  as  shipwreck  commonly  brings  into  action, 
endeavoured  to  conceal  for  their-ewn  use,.^a  portion  ot  the  pro-> 
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perty  that  had  been  cast  upon  the  strand,  without  regard 
to  the  legal  claims  of  any  one.  The  only  hope  of  salvage 
consequently  rested  upon  just  such  an  interference  as  was 
authorized  by  these  acts.  Whether  it  was.constitational  is 
the  question. 

The  characteristics  of  both  the  acts,  are  essentiaUy  the  same. 
They  are,  First,  to  raise  the  money  without  sale,  by  compromise 
and  transfer  of  the  state  lien.  Secondly,  to  prepue  the  way  for 
beneficial  sale  by  investigating  title,  demanding,  and  by  due 
course  of  law  recovering,  John  Nicholson^Ei  papers  from  those 
who  had  no  right  to  them,  making  partition  in  case  of  joint  inte* 
rest,  and  by  staying  sales  (or  taxes.  Thirdly,  to  sell  under  a  war* 
rant  or  writ  by  the  governor,  in  the  most  beneficial  way,  upon 
credit,  so  much  of  the  land  as  would  raise  the  proportion  of  the 
lien  debt  averaged  upon  the  particular  tract  sold,  aifter  a  longer 
public  notice  of  sale  than  the  general  execution  law  required, 
and  in  certain  cases  where  the  tract  would  not  raise  its  im>por- 
tion  of  the  debt,  to  authorize  a  purchase  by  the  commissioners 
for  the  commonwealth.  The  proceedings  of  the  commissioners 
were  to  be  under  the  sanction  of  an  oath,  and  they  received  their 
compensation  from  the  state,  and  not  from  the  property  of  the 
debtor.  In  a  word,  the  acts  create  a  special  authority  to  sell 
in  satisfaction  of  liens  for  state  debts,  duly  established  according 
to  law,  with  the  fullest  opportunity  of  trial  by  jury  upon  appeal 
from  tne  settlement,  and  in  regard  to  the  judgment,  with  a  jury 
sworn  at  the  bar  to  try  the  issue,  when  the  defendant  confessed 
thedamage&  His  estate  was  liable  by  the  general  law  to  make 
this  satisfaction.  The  acts  leave  him  and  his  representatives 
the  unimpaired  right  to  contest  the  liens  in  any  and  every  way. 
in  the  courts  of  justice;  and  they  have  done  it  in  this  case  with- 
out stinty  and  without  receiving  any  answer  except  upon  the 
merits  of  their  allegations.  If  there  was  no  lien,  the  defendants 
have  no  title.  If  the  debt  was  paid. or  released,  the  purchaser 
is  not  protected  by  these  acts,  as  a  purchaser  at  sheriflPs  sale 
would  be  under  an  execution  upon  a  satisfied  judgment.  The 
debtor's  remedy  for  any  wrong  done  to  him  in  the  execution  of 
the  acts,  is  larger  than  if  the  sale  had  been  made  under  the 
process  of  a  court.  It  continues  open  for  an  unlimited  time, 
may  be  set  up  collaterally  in  the  investigation  of  any  title  con- 
VoL.  VII.— 3  P 
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veyed  under  it,  and  has  the  benefit  of  a  strict  construction  of 
the  special  authority  conferred  by  the  act?. 

The  question  gravely  is,  whether  the  legislative  power  of 
Pennsylvania  is  competent  to  the  creation  of  such  an  authority, 
or  whether  it  is  restrained  by  what  is  termed  organic  law  from 
creating  a  power  of  sale,  to  be  exercised  by  any  ihinpr  but  a 
court  of  justice^ 

Such  a  poeiti'<«n  as  the  last  denies,  to  the  legislature  of  Penn-^ 
sylvania  the  least  and  humblest  of  legislative  capacities.  The 
practice  of  all  the  states  under  their  respective  constitutions  is 
against  the  proposition.  The  whole  subject  of  remedial  pro- 
cess, and  of  remedial  laws  of  every  kind,  is  entirely  within  the 
competency  of  the  legislature.  The  forms  of  writs,  original 
and  final,  are  varied  at  pleasure.  Powers  of  sale  to  assist  or 
enforce  vested  rights,  are  created  by  them  every  day,  and  in 
eveiy  way  and  manner  that  convenience  requires^  in  commiss- 
ioners to  sell  for  taxes,  in  executors  and  admimstiators  to  sell 
for  debts,  in  guardians,  committees  of  lunatics,  and  trustees 
generally.  The  very  power  in  question^^tq  sell  in  satisfac- 
tion of  a  Len  annexed  to  the  settiement  of  a  public  account,  is 
given  by  an  act  of  congress,  under  no  larger  a  charter  than  is 
possessed  by  the  state  of  Pennsylvania.  Act  of  I5th  May  18SQ, 
sec.  2,  S  Story's  United  States  Laws,  1791.  The  adjudications 
are  numerous,  that  when  it  is  not  an  existing  power  in  the 
courts,  the  legislature  may  create  it ;  and  that  when  it  is,  they 
may  delegate  it  to  another  body:  that  as  all  legislative  powers 
appertain  to  sovereignty,  the  choice  of  means  to  enforce  exist- 
ing rights  belongs,  in  the  absence  of  express  restraint  by  the 
constitution,  entirely  to  the  legislature,  to  select  any  they 
may  deem  appropriate.  Stoddart  v.  Smitii,  5  Bum.  S55;  Wil- 
kinison  V.  Leland^  2  Peters,  627;  Este{>v.  Hutchinson,  14  Serg. 
and  Rawle,  4S5;  Rice  v.  Parker,  16  Mass.  SSO;  M'Cullough  v. 
The  State  of  Maryland,  4  Wheat  SI  6;  Fbher  v.  Blight,  2 
Cranch,  896. 

The  matter  of  inquiry  is,  whether  there  is  jsi  constitutional 
restraint,  and  where  it  is. 

By  the  constitution  of  Pennsylvania,  article  1,  section  1,  the 
whole  legislative  power  of  the  commonwealth  is  vested  in  the 
general  assembly.    In  the  creation  of  tribunals  for  the  exercise 
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even  of  judicial  powers,  the  legislature  are  under  no  restraint. 
They  may  place  it  where  they  please,  and  in  themselves  if  they 
see  fit.  **  The  judicial  power  of  this  commoilwealth  shall  be 
vested  in  a  supreme  court,  &c.  &c.,  and  in  such  other  courts 
as  the  legislature  may  from  time  to  time  establish."  Art,  5, 
sec.  1 .  The  power  of  the  legislature  to  grant  chanpery  powers  to 
existing  courts,  or  to  create  chancery  courts,  is  without  limita- 
tion. Besides  the  equity  powers  granted  by  the  constitution 
to  the  supreme  court  and  courts  of  common  pleas,  to  perpetu- 
ate testimony,  &c.,  **iht  legislature  shall  vest  in  the  said 
courts  such  other  powers  to  grant  relief  in  equity  as  shall  be 
found  necessary,  and  may,  from  time  to  time,  enlarge  or  de- 
mand those  powers,  or  vest  them  in  such  other  courts  as  they 
shall  judge  proper,  for  the  due  administration  of  justice.'' 
Art  5^  sec.  6.  The  legislature,  consequently,  are  not  bound, 
in  the  erection  of  tribunals  of  any  description,  to  prescribe  to 
them  the  course  of  the  common  law,  or  the  course  of  law  as 
distinguished  from  equity ;  nor  are  they  bound  to  vest  powers 
either  ministerial  or  judicial  in  existing  tribunals.  The  whole 
subject  is  open  to  the  legislative  body  to  do  as  it  seems  fit. 
What  then  may  be  extracted  from  the  plaintiflb'  argument  as 
objections  to  the  acts  of  1806, 1807 1 

1.  It  is  said  to  be  the  exercise  of  a  judicial  power  by  an 
extra-judicial  tribunal.  The  answer  is  already  given,  that 
this,  if  true  in  fact,  would  not  be  an  objection.  If  it  be  a  judi- 
cial power,  the  tribunal  to  which  it  is  granted  is  within  the 
range  of  the  legislative  powers  of  the  commonwealth,  vested 
in  the  general  assembly.  If  it  is  not  a  judicial  power,  the 
objection  fiiils  in  fact  It  is  indeed  not  judicial,  but  minis- 
terial and  simply  remedial  of  iCd  existing  right  The  power 
to  compromise  and  transfer  the  state  lien,  if  the  former  be  ju- 
dicial in  its  character,  was  not  exercised  in  the  present  case, 
and  never  can  be  objected  to  by  the  heirs  of  Nicholson,  be- 
cause they  cannot  be  affected  by  its  exercise.  It  concerns  the 
commonwealth  and  the  transferee  only.  Whether  judicial  or 
not,  and  whether  the  constitution  of  Pennsylvania  be  unusut 
ally  large  in  the  grant  of  legislative  powers  or  not,  the  objec- 
tion  has  no  weight  Cooper  v.  Telfair,  4  Dall.  14;  Wilkinson 
V.  Leiand.  2  Peter%  660;  Jackson  v.  Oriswold,  5  Johns.  14S ; 
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Rice  V.  Parker,  16  Mass.  830 ;  Satierlee  v.  Mathewson,  2  Pe- 
ters, 413. 

2.  It  is  said  to  be  ex  post  facto  by  its  retrospective  effect.    It 
is  not  ex  post  facto.    Laws  of  that  character  have  relation  to 
crimes.    Calder  v.  Bull,  S  Dall.  S86,  S96  ;  Fletcher  v.  Peck, 
6  Cran.  138 ;  Commonw.  v.  Lewis,  6  Binn.  271.  If  retrospec- 
tive, that  is  not  sufficient,  there  must  be  something  more. 
There  is  no  clause  in  the  constitution  of  the  state  of  Pennsyl- 
vania or  the  United  States,  against  retrospective  laws.    Such 
a  clause  would  have  struck  the  legislative  power  as  with  a 
palsy.     As  to  remedies,  all  defects  in  existing  cases  would 
have  been  made  incurable  by  it ;  and  even  as  to  rights,  cir- 
cumstantial defects  might  have  been  extensively  feUd.    Re- 
trospective laws,  enforcing  vested  rights,  are  among  the  most 
indispensable  and  beneficial  acts  of  legislation.     Vbi  kgt$ 
cum  jwHHa  retrospieere  posseaUy  the  courts  cannot  avoid  en- 
forcing them.    They  have  been  repeatedly  sanctioned,  and 
their  constitutional  validity  asserted.     Calder  v.  Bull,  S  Dall. 
S86 ;  Bomback  v.  Bomback,  11  Ser.  and  Raw.  191 ;  Holder  v. 
James,  11  Mass.  396;  Foster  v.  Essex  Bank,  16  Mass.  270; 
Mason  v.  Hale,  12  Wheat  375 ;  Tate  v.  Stoolfoots,  16  Ser. 
and  Raw.  35 ;  Underwood  v.  Lilly,  10  Ser.  and  Raw.  101 ; 
Satterlee  v.  Mathewson,  2  Peters,  413 ;  Gh)shen  v.  Stoning- 
ton,  4  Connect.  Rep.  221 ;  Mason  v.  Hale,  12  Wheat  378; 
Sturgis  V.  Crowninshield,  4  Wheat.  200 ;  Bank  of  Columbia 
V.  Okely,  4  Wheat  205 ;  Young  v.  Bank  of  Alexandria,  4 
Cran.  397 ;  Wilkinson  v.  Leland,  2  Peters,  658.    The  retro- 
action of  these  acts,  if  any,  was  to  authorize  a  special  process 
of  sale,  which  justice  and  the  general  law  warranted,  and  to 
which  the  power  of  a  general  court  of  chancery  would  have 
been  competent,  without  any  act  of  the  legislature.    If  the 
exercise  of  the  authority  devests  any  rights,  it  does  so  in  fa- 
vor of  vested  rights.    A  court  of  equity  could  have  done  the 
same  thing.     The  objection  then  is  that  the  powers  of  a  court 
of  equity,  which  the  legislature  may  create  or  grant  to  the 
utmost  extent,  and  to  any  tribunal  whatever,  they  cannot 
grant  in  a  partial  degree  to  commissioners,  nor  exercise  it 
themselves. 

8.  It  is  said  to  be  a  violation  of  the  trial  by  jury.      The 


Digitized  by  VjOOQIC 


JANUARY  TERM  18S3.  517 

[Leaiee  of  liTingiton  T.  lloore  and  othen.] 
acts  deny  nothing,  but  the  inquisition  upon  the  writ  of  fieri 
fiicias  which  compels  a  plaintiff  to  take  an  extent,  if  the 
rents  and  jHrofits  are  found  sufficient  to  pay  in  seven  years. 
In  regard  to  wild  lands,  however,  like  the  tracts  in  ques- 
tion, they  do  not  deny  it,  any  more  than  the  act  of  1705. 
An  inquisition  is  not  necessary  in  such  a  case.  2  Dall. 
77 ;  1  Teates,  427 ;  2  Binn.  91 ;  2  Yeates,  150,  454. 

At  the  same  time  the  power  of  the  legislature  over  such  in- 
quests, as  part  of  the  process,  or  to  assist  the  court  in  the  assess- 
ment of  damages,  is  perfect  and  complete.  They  may  restrict 
it,  or  abolish  it  altogether.  It  forms  no  part  of  the  trial  by 
jury  secured  by  the  constitution,  and  can  be  repealed  at  plea- 
sure. 

*^  Trial  by  jury  shall  remain  as  heretofore."  The  .consti- 
tution does  not  say  that  in  all  cases  in  which  facts  have 
been  heretofore  ascertained  by  a  jury  or  inquest,  they  shall 
continue  to  be  so,  but  that  Jrtol  by  jury  shall  remain.  What 
is  trial  by  jury  1  This  language  is  taken  from  the  English 
common  law,  known  and  used  in  the  colonies  before  the  re- 
volution. It  is  not  a  loose  and  vague  expression,  but  of  defi- 
nite signification.  It  was  not  intended  to  bind  the  legislature  to 
the  old  modes  of  ascertainmg  collateral  facts,  or  for  the  deter^ 
mination  of  matters  concerning  which  there  is  no  judicial  con- 
troversy, but  to  secure  a  great  and  well  known  mode  of  trial 
for  the  determination  of  an  issue.  Trial  is  the  examination  of 
the  matter  in  issue.  It  supposes  a  suit,  criminal  or  civil,  an 
issue  formed,  and  the  reference  of  tins  issue  for  decision  to 
some  tribunal.  It  is  the  probation  of  tl)e  matter  in  issue,  be- 
fore judgment,  and  upon  which  judgment  is  to  depend.  Trial 
by  jury,  therefore,  as  one  of  the  modes  of  trial  known  to  the 
common  law,  is  the  probation  of  a  matter  of  fact  in  issue  be- 
tween parties  in  a  depending  suit  before  judgment ;  it  is  its 
probation  before  that  body,  sometimes  twelve  in  number,  and 
in  some  actions  more,  to  whom,  according  to  the  course  of  the 
law,  the  decisiv^n  of  issues  in  fact  belonged  before  the  constitu- 
tion, in  proceedings  according  to  the  course  of  the  common 
law.  This  is  the  trial  by  jury ^  the  right  to  which  is  secured, 
and  its  great  value  is  in  the  decision  of  issues  in  criminal 
causes.  The  clause  has  no  reference  to  such  a  case  as  the 
present.  The  right  of  trial  by  jury,  in  its  constitutional  sense, 
Nirholf^on  had,  and  did  not  r hoodie  to  exercise  or  enjoy  it. 
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4.  It  is  said  to  impair  the  obligation  of  a  contract  by  the 
state  with  John  Nicholson,  and  several  contracts  have  been 
imagined.    First,  the  contract  is  supposed  to  be  implied  in  the 
words  of  the  act  of  1785,  that  the  settlement  shall  be  a  lien 
**  in  the  same  manner  as  if  judgment  had  been  given  in  favour 
of  the  commonwealth,''  namely,  to  be  enforced  in  the  same 
manner  by  process  of  execution  from  a  court.    The  meaning 
of  this  clause  of  the  act  of  1785  may  be,  either  that  the  lien 
shall  be  equally  extensive  over  the  stato,  or  equally  canchuwe 
of  the  debt  in  favour  of  purchasers,  or  of  the  same  character 
and  effect  as  that  of  a  judgment ;  but  it  cannot  be  what  the 
plaintiff  supposes,  because  the  thing  concerning  which  the 
identity  is  enacted  is  the  Zten,  and  not  the  mode  of  enforcing 
it.    The  nature  of  the  lien  of  a  judgment  as  a  general  and  not 
a  specific  lien,  was  well  known  in  Pennsylvania,  and  the  ob- 
ject of  the  clause  was  to  liken  the  lien  of  a  settlement  to  that 
which  was  already  known.    The  clause  had  no  other  object. 
Secondly,  a  contract  is  supposed  to  be  implied  by  the  confession 
of  judgment,  that  it  shall  be  enforced  only  by  execution.  There 
is  no  warrant  for  any  such  implication.     The  contract  of  a 
judgment,  or  the  obligation  of  the  contract,  is  by  the  debtor 
to  pay  it ;  there  is  no  contract  or  obligation  in  the  creditor  to 
obtain  payment  only  in  one  way.     He  may  obtain  it  through 
execution,  or  scire  facias^  or  debt,  or  foreign  attachment,  or.  by 
bill  in  equity,  or  in  any  other  way  that  the  law  allows  at  its 
date,  or  may  subsequently  allow.     This  suggestion,  that  the 
process  to  enforce  a  judgment  is  obligatety  upon  the  creditor, 
in  manner  and  form  as  it  exists  at  the  entry  of  the  judgment, 
mistakes  the  creditor's  rights  for  duties,  and  the  duties  of 
the  debtor  for  rights.     Thirdly,  a  contract  is  supposed  to  be 
implied  in  the  grant  of  the  land  by  the  state  to  Nicholson, 
that  the  state  would  not  resiune  the  grant,  nor  sell  the  land  by 
any  extra-judicial,  public,  or  arbitrary  means.     The  state  has 
not  resumed  the  grant.     The  title  of  Nicholson  is  now  the-title 
of  the  defendant,  not  passing  through  the  stale,  but  transferred 
directly  in  satisfaction  of  debt  by  the  process  of  the  law.    The 
nature  of  that  process,  whether  it  should  be  the  old  or  a  new 
form,  and  whether  enforced  under  the  supervision  of  a  court  or 
of  commissioners,  is  within  the  competency  of  the  legislature 
to  decide.     Unless  every  grant  of  land  by  (he  commonwealth 
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is  a  contract  for  the  perpetual  continuance  of  ail  laws  existing 
at  its  date,  and  for  the  introduction  of  no  other,  there  is  no 
weight  in  this-  objection.  Contracts  by  the  commonwealth, 
not  to  use  the  constitutional  power  belonging  to  it,  are  not  to 
be  implied  in  the  rash-and  fanciful  manner  of  these  exceptions. 
They  require  the  support  of  clear  and  plain  expressions.  Provi- 
dence Bank  v.  Billings,  4  Peters,  563 ;  Jackson  v.  Lamphire,  S 
Peters,  289. 

It  is  said  that  the  acts  of  1806  and  1807  are  partial  laws 
made  by  the  state  for  its  own  benefit,  by  which  it  has  decided 
the  question  of  right  in  its  own  fevour.  This  is  a  misappre- 
hension. Every  question  of  right  was  previously  settled  by  an 
impartial  tribunal.  Nothing  remained  but  the  remedy.  If  the 
state  cannot  devise  a  new  remedy  for  its  own  rights,  neither 
can  it  for  those  of  a  private  person.  If  the  acts  are  bad  be- 
cause the  state  is  a  party,  the  public  interests  must  remain 
without  protection,  since  the  state  must  always  be,  to  the  Rame 
extent  as  now,  a  party  to  the  legislation  that  protects  them. 
As  to  partial  legislation  generally,  there  can  be  no  reason  t*or 
making  a  remedy  larger  than  the  mischief,  and  the  legislatu  e' 
are  the  exclusive  judges  of  the  extent  of  any  mischief  that 
requires  legislative  aid.  Whether  an  act  should  comprehend 
one  case  or  a  thousand,  depends  solely  on  the  pleasure  of 
those,  from  whom  blone  the  act  is  to  proceed. 

Finally,  it  is  supposed  that  these  acts  violate  those  clauses  of 
the  Pennsylvania  bill  of  rights  which  prohibit  unreasonable 
seizures,  and  the  taking  of  property  without  the  judgment  of 
peers,  or  the  law  of  the  land.  The  answer  to  these  is  that  there 
is  nothing  seized  or  disposed  of,  but  what  the  general  imme- 
morial law  of  the  state  has  devoted  to  the  payment  of  debts. 
The  multiplicity  of  constitutional  objections  by  which  the  plain- 
tiffs' argument  has  been  distinguished,  is  probably  owing  to  the 
difficulty  of  finding  any  one  that  possesses  strength  enough 
to  stand  by  itself. 

The  points  of  evidence  may  be  briefly  disposed  of.  The 
journals  of  the  house  exiiibiting  the  paper  No.  21,  being  a  state- 
ment of  debts  due  the  commonwealth  on  the  1st  January  1797; 
the  report  of  the  committee  of  ways  and  means  of  24ih  March 
1798;  and  thereportof  the  samecommittee  of  30th  March  1799; 
beiner  offered  to  prove  that  the  accounts  of  the  commonwealth 


Digitized  by  VjOOQIC 


520  SUPREME  COURT. 

[Leasee  of  Liriniciton  r.  Mooro  and  oCbera.] 
and  John  Nicholson  were  not  then  finally  settled^  were  pro- 
perly rejected,  because,  1.  They  were  none  of  them  conqieteat 
evidence  of  the  fact  If  the  question  be  what  the  house  has 
done,  and  if  that  fact  be  relevant,  the  journals  are  evidence,  but 
not  as  to  fiicts  stated  in  any  report,  order  or  resolution*  1  PhiL 
on  Ev.  305,  323;  Kelly  v.  Jackson,  6  Peters,  630;  Titus  Gates's 
case^  4  State  Trials,  30.  The  only  exception  is  when  the  foci 
to  be  proved  is  an  act  of  state,  as  the  king's  speech  and  answer. 
King  V.  Holt,  5  D.  and  E.  445.  2.  Because  the  fact  was  not 
relevant  Suppose  all  the  accounts  not  then  finally  settled,  or 
suppose  the  judgment  and  settlements  to  have  been  for  the 
same  cause,  the  title  of  the  defendant  was  still  gopd  because 
the  debt  and  the  lien  remained,  until  satisfaction.  Leger  C. 
was  not  evidence  of  itself  because  it  was  not  a  book  of  origin- 
al entries;  it  was  a  mere  index,  and  an  imperfect  one  too. 
Had  it  been  an  original  book,  it  was  oflfered  too  late,  namely 
after  the  defendants'  evidence  was  closed.  It  wife  not  introduc- 
ed to  rebut  any  thing,  and  when  that  is  not  the  case,  the  ad- 
mission of  additional  evidence  by  the  plaintiff  after  4he  defend- 
ant has  finished,  is  in  the  court's  discretion.  The  refusal  is  not 
matter  of  exception.  Conard  v.  Atlantic  Ins.  Co.  1  Petersy 
451 ;  Salmon  v.  Ranee,  3  Ser.  and  Raw.  314;  Fredeiick  v.  6ray» 
lOSer.  and  Raw.  182  ;  Irish  v.  Smith,  8  Ber.  and  Raw.  573. 

Mr  Sergeant,  on  the  same  side,  (also  for  the  comtnonwealih 
of  Pennsylvania)  argued  as  follows : 

The  title  of  the  defendants  is  this.  They  claim  under  a  pub- 
lic sale,  fairly  made,  on  the  15  th  July  1807.  The  money  was 
paid  (eighty-six  dollars  and  sixty-seven  cents  for  four  hundred 
and  thirty-eight  acres  and  sixty-two  perches),  and  a  deed  duly 
made  under  authority  of  law  the  18th  March  1808.  The  sale 
and  the  deed  were  of  lands  within  the  commonwealth  of  Penn- 
sylvania. They  were  made  under  two  laws  duly  passed  by 
the  representatives  of  the  freemen  of  Pennsylvania.  The  one 
of  these  laws  is  dated  the  31st  of  March  1806,  the  other,  the 
1 9th  of  March  1 807.  The  title  of  the  first  of  these  acts  is  <'an 
act  for  the  more  speedy  and  effectual  collection  of  certain  debts 
due  to  this  commonwealth."  The  second,  is  a  supplement 
Under  this  purchase,  the  title  is  regulariy  derived  to  the  de- 
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fendants.  They,  and  those  under  whom  they  claim,  have  been 
in  poesession,  actual  or  constructive,  ever  since,  that  is  for 
twenty-one  years  before  suit,  trithout  question. 

The  title  of  the  plaintiffs  is  as  follows.  They  claim  to  be  the 
heirs  of  John  Nicholson,  and  nothing  else.  They  stand  in  the 
place  of  John  Nicholson,  with  his  right,  whatever  it  is,  and  no 
more.  They  are  neither  creditors  nor  purchasers,  nor  have 
they  any  equity  to  addf  to  the  title  that  was  in  him.  It  is  now 
to  be  seen  what  this  title  is,  which  they  rely  upon  to  overturn 
the  laws,  possession,  deei'  and  all.  They  have  a  warrant  of 
the  £4th  of  March  1794,  for  four  hundred  acres.  It  was  one 
of  five  hundred  and  thirteen  warrants  taken  out  by  Mr  NichoU 
son  for  two  hundred  and  three  thousand  five  faun<hred  and  sixty 
acres,  at  fifty  shillings  a  hundred.  On  the  14th  of  June  1794, 
he  paid  into  bank  fourteen  thousand  two  hundred  and  fifty-four 
dollars  for  the  whole  quantity,  this  tract  included.  With 
whose  money  it  was  that  he  paid,  does  not  positively  appear. 
But  it  is  fully  proved  that  at  the  very  time,  he  owed  to  the  com- 
monwealth more  than  one  hundred  thousand  dollars  for  money 
and  securities  abstracted  from  the  funds  committed  to  him  as 
comptroller,  in  violation  of  his  ofiicial  trust  There  can  be  no 
great  merit  in  paying  the  commonwealth  with  her  own  money, 
or  in  msddng  ofiicial  misfeasance-contribute  to  private  aggran- 
disement A  survey  was  made  in  August  1794,  and  duly  re- 
turned. No  deed  poll  is  produced  from  the  warrantee.  It  is 
useless,  however,  to  scrutinize  the  title  in  its  inception.  By 
agreement  between  the  plaintiff  and  defendants  (to  which 
the  cmimionwealth  was  no  party)  this  is  admitted.  The  title 
of  John  Nicholson,  then,  is  warrant  and  survey  in  1794^  and 
payment  of  exactly  twenty-four  dollars  and  sixty-seven  cents* 

This  is  the  whole  of  the  title.  From  1794  to  1828,  a  period 
of  thirty-four  years,  the  history  is  a  blank.  No  possession  was 
taken.  It  is  not  pretended.  No  claim  of  ownership.  It  is 
out  of  the  question.  No  contribution  to  the  prosperity  of  the 
commonwealth.  Not  even  a  tax  paid.  In  the  mean  time, 
what  happens  1  By  the  common  exertion  and  contribution  of 
the  state  and  her  citizens,  the  public  prosperity  is  proipoted. 
These  Umds  are  cultivated,  improved  and  settled)  at  a  great  ex- 
pense of  money  and  labour,  giving  them  a  value  they  had  not 
before.  Then,  after  thirty  and  more  years,  come  the  heirs  to 
Vol.  VII.— 3  Q 
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take  the  lands  and  improvements.    There  is  a  time  for  all 
things.    Being  suffered  to  pass,  there  ought  to  be  an  emi  of 
claim. 

Of  all  that  has  been  done,  and  all  that  was  doing,  the  heirs 
had  notice.  Whatever  has  been  done,  has  been  done  by  or 
under  public  laws.    A  public  law  is  notice  to  every  body. 

But,  it  is  said,  they  were  in  another  state,  and  were  under 
the  disability  of  infancy.  As  to  the  first,  the  answer  is  very 
obvious.  Their  being  in  another  state,  makes  no  difference 
where  the  question  is  of  lands  in  Pennsylvania.  They  are 
affected,  wherever  they  may  be,  with  notice  of  the  legislation 
of  Pennsylvania  upon  lands  within  her  limits. 

Infancy  makes  no  difference,  where  it  is  ai  question  aboift 
charges  upon  land.  This  is  an  ancient  common  law  principle. 
1  Inst  380,  b ;  2  Inst.  70S.  An  infant's  land  may  be  scdd 
under  mortgage.  It  may  be  sold  to  pay  debts.  It  may  be 
sold  to  pay  taxes.  He  is  bound  u>  take  notice  of  public  lavrs, 
unless  expressly  saved.  In  equity,  he  is  bound  where  he  stands 
by  and  does  not  give  notice  of  his  rights.  9  Mod.  38 ;  2Eq. 
\b.  489 ;  1  Brown's  Rep.  353.  A  case  like  this,  would  be  a 
fraud' upon  every  principle  ot  equity. 

But  the  allegation  of  infancy  is  not  founded  in  fact  The 
record  shows  that  the  oldest  of  the  children  of  John  Nicholson 
was  of  age  twenty-four  years  before  the  suit  was  brought, 
and  the  youngest  living,  fifteen  years. 

Claiming,  as  they  do,  in  right  of  their  ancestor,  it  is  but  fit 
to  say,  that  their  ancestor  had  no  property.  He  died  insolvent, 
and  he  died  in  jail.  That  could  not  have  happened  in  Penn- 
sylvania, unless  there  were  strong  imputation  of  misconduct 
So  desperate  were  his  affairs,  that  no  administration  was  taken 
out  He  was  overwhelmed  with  judgments,  as  the  record 
will  show,  for  which  no  satisfaction  could  be  had,  and  which, 
as  well  as  his  other  debts,  still  remain  unsatisfied.  All  that 
ever  was  in  his  name  would  not  now  pay  his  debts.  But  these 
debts  are  in  various  ways  affected  by  length  of  time.  Some 
are  barred  by  the  statute  of  limitations.  In  many,  the  secu- 
rities are  lost,  the  parties  dead,  or  other  changes  have  happened 
to  destroy  their  activity,  and  to  open  a  chance  of  getting  the 
property  without  paying  the  debts.     What  a  revolution  it 
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would  tie !  We  have  heard  of  poslhunious  fame.  Tliis  is  a 
new  mode  of  creating  a  poatkumaw  fortune. 

Suppose,  for  a  moment,  it  were  Jolm  Nicholson  himself. 
Could  he  be  listened  to  for  a  moment  1  The  suggestion  is  too 
extravagant  to  be  entertained.  What  property  could  his  heirs 
derive  from  him  1  Looking  at  his  history,  as  spread  upon  the 
record,  it  is  not  too  much  to  say  it  is  impossible  he  should  have 
had  any.  It  is  an  abuse  of  terms,  in  defiance  of  such  evi- 
dence, to  talk  of  property  derived  from  him.  Such  suits  seem 
to  be  speculations  upon  human  memory  and  the  preservation 
of  papers  and  records.  They  must  be  founded  upon  the 
calculation,  that  after  a  length  of  time,  many  things  will  be 
forgotten  or  lost,  and  what  is  known  to  be  true,  cannot  be 
proved.  The  boldness  of  the  undertaking  is  without  a  paral- 
lel in  judicial  history.  The  plaintiffs  attempt  to  overturn  (as 
wiU  be  seen  in  the  sequel)  eight  acts  of  the  legislature  of 
Pennsylvania ;  three  settlements  of  public  accounts,  made 
almost  forty  years  ago ;  two  solemn  decisions  of  the  supreme 
court  of  Pennsylvania ;  a  judgment  of  the  same  court,  and 
a  deed  made  by  the  commonwealth  of  Pennsylvania.  All 
this,  too,  by  a  new  light,  arising  after  twenty-five  years  of 
darkness,  and  against  bona  fide  purchasers  without  notice. 
This  court  is  called  upon  to  exert  a  power  of  destroying,  far 
transcending  all  former  precedent.  Single  laws,  and  single 
acts,  have  been  questioned.  But  this  suit  proposes  a  sort  of 
general  nullification  of  all  that  has  been  done  for  a  third  of  a 
century. 

What  is  more  particularly  (o  be  said,  in  answer  lo  the  claim 
set  up  by  the  plaintiff  in  error  may  l>e  presented  under  these 
heads,  which  will  comprehend  all  fhe  errors  assigned  in  (he 
charge. 

I.  That  the  connnonwealth  of  Pennsylvania  had  liens 
upon  the  lands  of  John  Nicholson,  for  a  debt  or  debts  owing 
to  her. 

II.  That  the  acts  of  1806  and  1807  were  constitutional  acts; 
and  the  proceedings  under  them,  valid  and  effectual  to  enforce 
those  liens,  and  recover  the  debts. 

I    The  conunon weal  til  had  three  liens. 

1.  By  ihe  ^settlements  of  March  and  December  1796 

2.  By  (he  judgments  in  the  supreme  court 
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S«  By  the  fact  that  a  debt  was  due  to  her  from  a  person  de- 
ceased,  that  is,  John  Nicholson  ;  in  other  words,  she  acquired 
a  lien  by  his  death,  if  she  had  none  before. 

It  is  immaterial  what  was  the  nature  of  the  lien,  provided 
there  was  a  lien.  The  essence  is,  that  a  debt  was  due.  Against 
those  claiming  as  heirs,  thaty  of  itself,  was  sufficient. 

1.  The  commonwealth  of  Pennsylvania  had  a  lien  by  the 
settlements  of  March  and  December  1796. 

Before  examining  the  acts,  I  will  lay  down  some  general 
principles,  unquestionable  in  themselves,  and  applicable  to  the 
present  case. 

1.  That  in  the  management  of  her  own  fiscal  concerns, 
Pennsylvania  has  the  power  of  a  sovereign  and  independent 
state. 

S.  That  she  has  a  right  to  make  laws  for  the  collection  of 
her  revenue,  and  for  the  settlement  of  accounts  of  public  debt- 
ors and  creditors.  It  is  necessary  for  creditors,  as  well  as  for 
debtors,  because  the  state  is  not  suable,  and  they  can  onlv 
obtain  payment  by  means  of  such  laws. 

S.  That  she  has  a  right,  for  this  purpose,  to  constitute  such 
tribunals,  and  establish  such  modes  of  proceeding  as  she  may 
think  proper.  That  peculiar  laws  and  peculiar  proceedings 
are  indispensable,  and  universally  adopted,  because  the  admin- 
istration of  the  revenue  of  a  state  cannot  be  adequately  mana- 
ged, nor  with  the  necessary  dispatch,  by  the  agency  of  the  or- 
dinary tribunals  or  the  or<Unary  forms.  And  that  this  is  not 
at  all  in  derogation  of  the  common  law,  which  cannot  properly 
be.said  to  apply  to  it  It  is  done  by  the  United  States,  and  by 
every  state  in  the  union. 

4.  That  she  has  a  right  from  time  to  time  to  alter  these 
laws  and  proceedings,  according  to  her  own  view  of  her  own 
exigences,  as  fully  as  the  United  States  or  any  other  state. 

5.  That  persons  accountable  to  the  commonwealth,  have 
no  vested  right  in  the  particular  provisions  of  accounting  laws, 
which  can  interfere  with  this  power  of  the  state.  The  act  (k 
congress  of  the  15th  of  May  1820,  is  retrospective,  as  well  as 
prospective,  in  its  operatioq.  The  question  mooted  in  4  Wheat 
4,  as  to  the  right  of  reducing  salary,  has  no  bearing  upon  the 
present 

6.  That  the  acts  and  proceedings  of  these  special  tribunals 
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need  not  be  according  to  the  course  of  the  common  law,  but 
must  be  according  to  the  exigences  of  the  state.  Such  has 
been  the  practice  from  the  earliest  period  of  the  commonwealth, 
allowing  finally,  on  appeal  or  otherwise,  a  trial  by  jury,  since 
1785. 

7.  That  the  proceedings  of  such  tribunals,  however  consti- 
tuted, are  entitled  to  respect ;  they  are  not  to  be  collaterally 
questioned;  and  after  a  lengUi  of  time,  every  thing  is  to  be  pre- 
sumed in  their  favour,  as  in  favour  of  any  other  tribunal. 
Thompson  v.  Toulmin,  2  Peters,  157. 

8.  That  where  acts  are  done  by  accounting  officers,  accord- 
ing to  law,  they  will  produce  their  legal  efiect,  without  any 
regard  to  the  intentions  of  the  officers  themselves. 

9.  That  where  the  power  of  the  commonwealth  over  this 
subject  is  exercised  in  part,  the  residue  is  not  parted  with  or 
destroyed,  but  reserved  in  full  force,  to  be  executed  in  such  mode 
as  the  legislature  may  think  fit  In  other  words,  the  subsist- 
ing laws  are  not  a  contract  with  the  office  or  accountant,  but 
are  liable  to  be  altered  at  the  will  of  the  legislature.  Providence 
Bank  v.  Billings,  4  Peters,  514,  559,  560,  &c. 

This  was  the  understanding  and  practice  of  the  state  before 
the  constitution;  it  has  been  so  since;  it  is  so  with  the  United 
States,  and  every  state  in  the  union.  In  relation  to  public 
dues,  it  must  be  so. 

With  the  benefit  of  these  principles,  then,  let  us  proceed  to 
the  first  inquiry,  which  may  be  examined  under  two  heads. 

1st.  Were  the  settlements  of  March  and  December  1796, 
settlements  according  to  law  1 

2d.  If  they  were,  did  they  constitute  a  lien  ? 

1.  They  profess  to  be  settlements,  and  are  made  by  the  au- 
thorized and  proper  officers,  using  their  official  titles  in  the  act. 
They  are  made  in  the  usual  office  forms,  and  deposited  in  the 
proper  office,  where  they  have  since  remained,  and  whence 
they  were  brought  to  be  given  in  evidence  in  this  cause  They 
are  duly  certified,  and  were  produced  by  the  plaintiffs.  They 
embrace  subjects  proper  for  settlement,  and  within  the  juris- 
diction of  the  officers  who  made  the  settlements.  They  were 
made  by  officers,  who  bad  nothing  to  do  with  the  accounts  but 
to  settle  them.  They  were  made  thirty  years  ago.  From  that 
time  to  this,  no  further  or  other  seidemeht  has  ever  been  made 
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of  these  accounts.  They  have  never  been  called  in  question 
but  once — that  was  by  a  creditor,  a  single  objection  wds  made, 
and  was  authoritatively  decided  in  their  favour.  So  far  as  to 
the  accounts  themselves ;  enough,  certainly.  But  the  evi- 
dence does  not  stop  here.  There  is  a  mass  of  proof,  besides, 
in  the  record,  of  irresistible  force  and  weight 

They  were  recognized  and  sanctioned,  as  settlements,  by 
John  Nicholson  himself.  The  two  accounts  of  the  19th  of 
November  1796,  proved  to  have  been  in  bis  possession,  one  by 
his  own  indorsement,  and  the  other  by  indorsement  of  his 
counsel,  refer  to  them  as  settled  accounts.  These  papers,  it 
will  be  observed,  are  not  themselves  settled  accounts.  They 
were  then  in  course  of  settlement,  which  was  completed  in  the 
following  months  by  giving  him  credits  against  the  balance  of 
the  former  settlements.  The  jSrst  item  in  each  is  a  debit  for 
the  balance  of  the  account  previously  ^'settled.'*  It  is  mate- 
rial to  remark  that  they  come  from  amongst  the  private  papers 
of  Mr  Nicholson.  They  were  there  for  more  than  three  years 
during  his  life,  without  disapprobation  or  objection.  This  istM)n- 
clusive  evidence  of  assent  to  what  is  contained  in  them.  It 
would  be  so  at  any  time.  Still  more  is  it  so,  after  so  great  a  lapse 
of  years.  It  would  be  conclusive  evidence  against  any  one.  A 
fortiori,  is  it  conclusive  against  Mr  Nicholson,  who  had  been 
so  long  comptroller,  and  was  acquainted  with  the  forms  of 
oiBce.  He  knew  the  precise  import  of  the  word  **  settled." 
One  of  them  was  received  by  him  in  1796,  the  other  at  least 
as  early  as  the  21st  of  March  1797.  This  fac^  thus  becomes 
an  admission  by  John  Nicholson  himself  tliat  there  had  been  a 
settlement  according  to  law. 

Again,  if  the  argument  on  the  other  side  be  correct,  these 
settlements  were  adopted,  acted  upon,  and  finally  and  conclu- 
sively agreed  to,  by  the  judgment  in  the  supreme  court  in 
March  1797.  The  argument  is  that  the  judgment  was  for 
the  amount  of  these  settlements.  If  so,  it  was  upon  the  set. 
tlements,  and  affirmed  them. 

Further,  in  tlie  year  1803,  one  of  these  settlements  was'sub- 
mitted  to  judicial  investigation  and  decision  in  the  supreme 
court  of  Pennsylvania.  Smith  v.  Nicholson,  4  Yeates,  6.  It 
was  decided  upon.  That  decision  has  been  the  uncontroverted 
law  of  Pennsylvania  for  twenty-seven  years.     It  has  been  the 
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foundation  of  repeated  legislation  by  public  laws,  us  a  reference 
to  the  several  acts  of  assembly  upon  this  subject  will  show.  The 
judiciary  was  first  appealed  to»  and  when  the  rights  of  the  com- 
monwealth had  been  judicially  ascertained,  and  not  before,  laws 
were  made  to  render  those  rights  ellectual.  The  course  pur^ 
sued  was  the  opposite  of  that  which  has  been  imputed.  The 
legislature  did  not  exercise  its  power  upon  the  question  of  right. 
There  was  no  arbitrary  assumption  or  exertion  of  authority,  no 
interference  with  the  exercise  of  judicial  power,  no  invasion  of 
the  province  of  the  judiciary,  nothing  which  bears  the  most 
remote  resemblance  to  seizure  or  confiscation  of  property.  But 
when  the  courts  had  decided  that  tlie  property  was  liable  for 
the  debts  due  to  the  commonwealth,  that  the  settlements  were 
a  lien,  then,  and  not  till  then,  the  legislature  interposed,  (as  it 
was  rightfully  bound  to  do)  to  devise  the  means  of  rendering 
ihe  right  effectual,  to  afford  the  needful  remedy,  to  enforce  the 
payment  of  a  just  debt  out  of  the  fund  that  was  adjudged  to  be 
liable  for  it. 

The  first  act  of  the  legislature  upon  the  subject,  is  that  al- 
ready referred  to,  of  the  4th  of  April  1805,  entitled,  **  An  act 
for  the  more  speedy  and  effectual  recovery  of  debts,  &c.''  It 
authorizes  the  sale  of  all  the  commonwealth's  liens  to  Blythe 
and  Nicholson,  and  directs  the  payment  out  of  the  moneys  of 
the  commonwealth  of  the  taxes  on  the  **  lands  of  the  late  John 
Nicholson."  The  act  of  the  4th  of  April  1805  appropriates  ten 
thousand  dollars  for  the  payment  of  the  taxes.  The  act  of  Slst 
of  March  1806  (one  of  those  now  in  question)  prohibits  sales 
for  taxes,  and  authorizes  their  payment  out  of  the  state  treasury. 
The  act  of  19th  of  March  1807  asserts  the  lien.  The  act  of 
24th  of  March  1808  is  a  supplement  to  the  act  last  mentioned, 
to  givB  certain  powers  to  those  who  purchase  portions  of  the 
lien  by  way  of  compromise.  The  act  of  28th  of  March  1814  is 
also  a  supplement,  and  prohibits  sales  for  taxes.  The  act  of 
16th  of  March  1810  authorizes  payment  of  taxes.  And  the 
act  of  5th  of  February  1821  authorizes  the  issuing  of  process 
for  the  sa^O'of  land,  in  behalf  of  individuals  named  in  it. 

Here,  then,  are  eight  pubhc  laws  of  the  commonwealth,  ex- 
tending through  a  period  of  sixteen  years,  all  assuming  the 
exifteiioe  of  the  settlement  and  lien,  and  providing  for  the  pro- 
tection and  security  of  the  property,  as  the  fund  for  the  pavmeut 


Digitized  by  VjOOQIC 


528  SUPREME  COURT. 

[Lenee  of  Lairiiigston  r.  Moore  and  othen.] 

of  the  debt.  Public  laws  were  suspended  in  their  operation 
upon  these  lands.  The  taxes  were  paid  out  of  the  puUic  tiea^ 
sury.  Sales  were  made,  purchases,  compromises,  and  releases. 
There  has  been  an  universal  acquiescence,  especially  by  the 
numerous  creditors  of  John  Nicholson.  But  for  this,  the  lands 
would  long  ago  have  been  sold  for  debts  or  for  taxes.  It  has 
been  truly  said,  that  it  is  owing  to  the  interposition  of  the  com- 
monwealth alone,  that  there  is  any  thing  now  to  dispute  about 
or  claim. 

This  public  fiict  has  become  extensively  incorporated. into 
land  titles  throughoutPennsylvania.  Improvements  have  been 
made  upon  the  faith  of  it.  Transfers  of  property  have  assumed 
it,  to  an  extent  not  to  be  defined,  but,  according  to  a  printed 
paper  put  forth  on  the  part  of  the  plaintiffs,  embracing  more 
than  two  millions  of  acres. 

Is  it  competent  to  the  plaintiffi  at  this  time  of  day  to  dispute 
the  settlement?  Can  they  be  permitted,  by  such  exceptions  as 
are  here  presented  to  what  was  so  long  ago  done,  to  disturb 
the  titles  thus  derived  under  the  laws  of  Petmsylvanial  If 
there  were  not  a  paper  or  a  witness,  is  there  not  ample  evi- 
dence) Can  they,  who  have  lain  by,  now  demand  proof  of 
what  was  done  thirty-four  years  ago  1  To  allow  it,  would  en< 
courage  frauds,  would  destroy  the  security  of  property,  and  the 
peace  of  society.  These  are  considerations  of  weight,  and  are 
estimated  accordingly  in  the  administration  of  justice.  Chalmer 
V.  Bradley,  1  Jac.  and  Walk.  63.  More  than  time  has  now  run 
to  make  a  bar  by  statute.  A  mortgage  would  be  barred  in  less 
time.  A  bond  would  be  presumed  paid.  Almost  any  thing 
would  be  presumed  in  support  of  a  right.  The  presumption 
comes  in  the  place  of  evidence  which  time  has  effaced  or  de- 
stroyed, and  to  uphold  that  which  has  become  so  settled  as  to 
give  assurance  of  itself,  that  it  was  originally  fixed  UDon  a  sure 
foundation. 

But  what  are  the  objections  to  the  settlements  1  Can  they 
not  be  refuted,  even  without  aid  from  the  principles  which  have 
been  adverted  to  1  It  is  impossible  to  avoid  remariong  of  them, 
that  tliey  are  altogether  unworthy  to  be  associated  with  the 
great  points  professed  to  be  aimed  at  in  this  case.  They  tend 
to  degrade  their  companions,  and  bring  them  into  suspickm. 
What  are  they  1 
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1 .  That  there  was  no  notice  given  of  the  a^t tiements  to  John 
Nicholson. 

The  meaning  of  this  objectioiji  must  be  that  there  is  no  proof 
of  notice.  It  may  be  answered  then,  in  the  fi^st  place,  that 
after  such  a  length  of  time,  it  is  not  necessary.  It  will  be  pre* 
sumed.  In  the  ne3ct  place,  the  settlement  itself  is  sufficient 
Either  notice  was  required  by  the  laws  of  Pennsylvania,  or  it 
was  not  If  it  was  not,  there  is  an  end  of  the  matter.  If  it 
was,  the  presumption  would  be  that  the  accounting  officers 
did  what  the  law  required  of  them,  at  least  until  the  contrary 
appeared.  In  th^  Commonwealth  v.  Fitler,  1 2  Serg.  and  Rawle, 
277,  (which  was  under  a  different  law)  the  negative  was 
proved.  Thaty  therefore,  affords  no  rule  in  the  present  c€u». 
The  whole  accounting  system  of  Pennsylvania  is  founded  upon 
the  act  of  1782.  That  act  contemplates  settlement  upon  ac- 
counts produced  by  the  accountant  2  Dall..Laws,  45.  He  is^ 
therefore,  the  actor,  in  general,  and  requires  no  notice. 

But  there  is  clear  proof  of  notice  in  fact  The  two  papers 
before  referred  to,  of  November  1796,  state  the  settlements  to 
have  been  made,  and  no  objection  was  ever  taken  to  them, 
though  John  Nicholson  lived  for  several  years  afterwards,  and 
lived  in  the  same  city  where  the  government  was,  and  where 
the  accounts  were  settled.  It  is  quite  incredible  that  he  had 
not  notice. 

In  addition  to  all  this,  the  settlements  were  made  under  a 
public  law  of  April  20, 1796,  3  Dall.  Laws,  1790,  specially  di- 
recting the  settlement  of  the  accounts  of  John  Nicholscm.  A 
public  law  is  notice  to  every  body. 

It  is  sufficient,  however,  for  the  present  case,  that  no  law  re- 
quired notice  to  be  given. 

2.  That  these  settlements  were  not  ^  entered''  in  the  books 
of  the  accounting  officers,  as  it  is  alleged  was  required  by  law. 
The  meaning  of  this,  as  of  the  former  objection,  is  that  there 
was  no  proof  oi  the  entry. 

The  first  answer  is,  that  there  was  proof.  The  plaintifls 
themselves  produced  the  settlements,  and  made  them  their  own 
evidence,  though  they  would  have  come  in  more  properly  <m 
the  part  of  the  defendants.  Both  of  them  were  accompanied 
by  official  certificates,  by  the  proper  officers,  also  given  in  evi- 
dence by  the  plaintifis,  that  they  were  '*  settled  and  entereef." 
Vol.  VII.— 4  R 
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Can  they  deny  this,  without  any  proof  to  the  contrary?    The 
fact  is,  they  were  entered. 

The  next  answer  is  equally  decisive.  The  entry  in  the  books 
is  no  part  of  the-settlement.  It  is  of  the  settlement,  and  after 
the  settlement  The  settlement  is  completed,  and  after  being 
completed,  is  then  entered,  as  having  been  made.  Act  of  4th 
April  1792,  3  Dall.  Laws,  218.  In  case  of  appeal,  the  entry 
would  not  be  till  after  the  appeal.  Was  there  no  settlement  in 
the  mean  timel  Then,  there  could  be  no  appeal,  for  the  Bp- 
peal  is  from  the  settlement.  The  settlement  is  final  before  ap- 
peal, but  its  enforcement  is  suspended  by  the  appeal.  The 
entry  could  not  be  made  till  the  officers  were  ready  to  certify  to 
the  governor. 

S.  It  is  objected,  that  these  are  not  settlements  of  all  the 
accounts  of  John  Nicholson,  and  the  officers  were  not  author- 
ized to  settle  in  part.  This  objection  is  without  any  foundation 
in  fact,  for  the  books  which  it  is  supposed  would  prove  it,  are 
not  in  evidence. 

Bxit  le .  it  be  admitted,  as  it  is  probable  that  there  were 
other  accounts.  It  may  perhaps  be  inferred  that  there  were, 
from  the  various  duties  deVolved  upon  him  by  different  laws^ 
and  from  the  repeated  appropriations  for  the  expenses  of  inves- 
tigating his  accounts.  Is  the  legal  inference  correct  T  Certainly 
not.  There  is  no  law  which  requires  that  a  Gtettlement  should 
be  of  all  accounts.  Oh  the  contrary,  the  act  of  20th  of  April 
1795,  3  Dall.  Laws,  790,  directs  them  to  be  settled  from  time 
to  time,  in  succession.  This  point  also  must  be  conndered  as 
having  been  decided  in  Smith  v.  Nicholson.  In  truth,  the  sub- 
jects of  account  were  distinct  and  separate. 

4.  It  may  be  suggested,  that  upon  a  general  settlement,  the 
balance  might  have  been  in  his  favour,  though  upon  these  ac- 
counts, it  was  against  him.  But  to  this  suggestion,  of  a  mere 
ppssibility,  there  are  several  decisive  ^answers.  First,  the  na- 
ture and  duties  of  his  trusts  were  such  as  to  make  it  impossible 
there  should  be  a  balance  in  his  favour.  He  could  not  be  in 
advance,  the  accounts  arising  from  property  entrusted  to  him. 
Secondly,  all  the  efibrts  to  obtain  a  settlement,  were  on  the  part 
of  the  commonwealth.  No  aid  was  given  by  the  accoimtant. 
What  was  obtained,  was  extorted  from  him.  Finally,  the  ood- 
fession  of  judgmedt  is  an  unequivocal  admiasion.     The  whole 
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inquiry,  however,  it  will  be  seen,  is  immaterial  to  the  present 
purpose.    It  is  stated  only  to  show  tliat  there  is  not  the  slight* 
est  ground  for  the  suggestion  of  even:  the  possibility  of  injustice 
on  the  part  of  the  commonwealth  towards  Mr  Nicholson. 

5.  It  has  been  intimated  that  the  officers  did  not  intend 
them  to  be  settlements.  Where  such  a  notion  could  have 
been  derived,  it  is  difficult  to  conceive.  For  reasons  already 
stated,  it  would  be  immaterial  what  they  intended,  if  they 
officially  did  what  produced  a  certain  legal  consequence.  But 
the  fact  that  they  did  intend  them  to  be  settlements,  is  appa- 
rent; for  the  act  of  20th  April  1796,  made  it  their  duty  to 
settle.  Again,  they  have  always  been  treated  as  settlements, 
by  every  department  of  the  government:  and,  in  addition,  they 
were  acknowledged  by  Mr  Nicholson  himself  to  be  such,  as 
has  already  been  shown. 

There  are  some  other  objections  made.  It  is  unnecessary 
to  go  through  them  in  detail,  as  they  have  already  been  suffi* 
ciently  answered. 

2d.  Did  these  settlements  constitute  a  lien,  and  what  was  the 
nature  of  the  lien  1 

It  can  scarcely  be  necessary  to  consider  this  question  upon 
original  grounds,  having  been  long  ago  decided  by  the  supreme 
court  of  Pennsylvania.  A  short  view,  however,  will  suffice  to 
show  how  well 'grounded  that  decision  wits.  It  niay  be  pre- 
mised, that  the  accounting  laws  of  Pennsylvania  are  not  in 
derogation  of  the  common  law,  or  of  the  usual  course  of  pro^ 
ceeding.  Neither  can  it  be  said  that  they  establish  new  powers, 
for  the  benefit  of  the  party  creating  them,  and  direct  their- 
execution  in  an  unusual  manner.  They  are  not,  therefore, 
obnoxious  to  a  construction  of  such  strictness  as  has  been  sug- 
gested. They  are  not  at  all  within  the  reason  of  Schip  v. 
Miller's  Keirs,  2  Wheat  S25,  as  laws  giving  powers  of  for- 
feiture. They  are  remedial,  not  penal.  They  are  laws  for  the 
settlement  of  public  accounts,  and  for  the  payment  of  pubUc 
creditors,  as  well  as  the  collection  of  public  dues.  They  are 
salutary  and  necessary.  They  are  entitled  to  a  fair  construc- 
tion. 

These  laws  are  all  to  be  considered,  in  the  construction  of 
any  one  of  them.  The  iM^t  of  4th  April  1792,  sect  1,  3  DalL 
Laws,  222,  contains  a  special  repeal  of  so  much  of  every  former 
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act  as  is  thereby  altered  or  supplied,  and  no  more.    Thus,  the 
whole  of  the  acts  of  assembly,  from  the  ISth  April  1782  to  4th 
April  1792,  form  one  system,  and  are  to  be  construed  together. 
It  may  be  said,  then,  in  the  first  place,  that  the  lien  of  the  act 
of  1785  is  no  where  expressly  taken  away.    Neither  is  it  any 
where  expressly  **  altered  or  suppUed.**    Is  it  done  by  impli- 
cationl    Assuredly  not,  as  a  moment's  attention  will  discover. 
By  the  act  of  1782,  the  comptroller's  settlement  was  made 
conclusiTe,  and  summary  process  was  authorized  to  be  issued 
immediately  against  the  property  and  person  of  the  debtor,  not 
unlike  that  given  by  the  law  of  the  United  States  of  the  15di 
May  1820,  2  DalL  Laws,  44.    The  act  of  1785,  2  Dall.  Laws, 
247,  waa  to  give  the  benefit  of  trial  by  jury.    For  that  purpose 
the  third  section  gave  an  appeal.    The  appeal,  of  course,  sus- 
pended the  issuing  of  process  to  enforce  the  settlement.     In 
lieu  of  it,  and  to  secure  to  the  commonwealth  the  recovery  of 
what  might  finally  appear  to  be  due,  the  twelfth  section  gave 
the  Uen,    The  appeal  and  the  hen,  therefore,  came  into  exist- 
ence together,  and  the  one  was  given  precisely  because  the 
other  was  given.    The  natural  conclusion  would  be,  that  they 
would  continue  together,  the  reason  being  the  same  for  keep- 
ing them  associated,  as  for  originally  associating  them.    The 
appeal  continued  throughout;  therefore,  the  hen  continued 
throughout.    Such  must  have  been  the  intention  of  the  legis- 
lature.    It  cannot^  with  any  propriety,  be  said  to  be  oppressive 
or  unjust.     On  the  contrary,  it  is  part  of  a  system  for  the  relief 
of  the  accountant,  which,  but  for  the'  lien,  would  not  be  con- 
sistent with  a  due  regard  for  the  security  of  the  commonwealth. 
The  only  argument  against  the  lien  is  founded  upon  that 
part  of  the  twelfth  section  which  speaks  of  the  executive  coun- 
cil.   The  answer  to  it  is  an  obvious  one.    By  the  third  section, 
the  approbation  of  the  executive  council  was  necessary  to 
make  a  settlement.    The  powers  of  the  executive  council 
were  transferred  to  the  governor,  and  the  concurrence  or  ap- 
probation of  the  governor  ceased  to  be  necessary  after  the  act 
of  the  21st  September  179-1,  S  Dall.  Laws,  113,  except  where 
there  was  a  disagreement  between  the  comptroller  and  the 
register,  in  which  case  the  governor  was  to  decide  between 
them.     If  they  agreed,  their  settlement  was  effectuaL    To 
suppose  that  the  governor's  interposition  had  any  effect  upon 
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the  question  of  lie0,  would  lead  to  this  absurdity,  that  where 
the  accounting  officers  differed,  the  settlement  would  be  a  lien; 
where  they  agreed,  it  would  not 

But  why  should  this  question  be  argued  1  It  has  been  judi- 
cially decided  by  the  supreme  court  of  Pennsylvania  twenty- 
seven  years  ago,  and  is  the  settled  law  of  the  state.  Smith  v. 
Nicholson,  4  Yeates,  6 ;  United  States  v.  Nichols,  4  Yeates,  251. 
Such  a  decision,  upon  acts  of  assembly  of  a  state,  in  the  state 
courts  of  the  highest  authority,  has  been  repeatedly  adjudged 
here  to  be  conclusive -evidence  of  the  law  of  the  state.  Hinde 
V.  Lessee  of  Yattier,  6  Peters^  393 ;  Ross  v,  M'Lung,  6  Peters, 
283 ;  1  Coim.  Rep,  169,  in  notes.  It  has  been  said  that  the 
supreme  court  of  Pennsylvania  would  not,  themselves,  be 
bound  by  their  own  decision,  and  to  prove  it,  we  are  told  that 
in  Bevan  v.  Taylor,  7  Serg.  and  Rawle,  397,  (a  case  turning 
upon  the  construction  of  the  intestate  laws)  they  overruled 
Walker's  Administrators  v.  Smith,  3  Yeates,  480.  But  admit- 
ting this  to  be  so,  it  is  only  necessary  to  say,  that  Smith  v. 
Nicholson  never  has  been  overruled  or  questioned.  It  is  the 
law  of  Pennsylvania  now,  whatever  possibilities  there  may  be 
as  to  the  future.  If  it  should  herei^r  be  overruled,  it  will 
ihm  cease  to  be  authority,  but  not  before.  This,  however,  is 
not  likely  to  happen.  It  is  too  deeply  rooted  to  be  overturned 
without  extensive  mischief,  an  argument  admitted  by  the 
supreme  court  of  Pemisylvania  io  be  of  great  weight  in  favour 
of  supporting  ancient  decisions.    7  Serg.  and  Rawle,  40Q. 

The  nature  of  the  lien  is  sufficiently  explained  by  the  words 
of  the  act  of  assembly.  It  extends  to  all  the  lands  of  the  debtor 
throughout  the  commonwealth. 

2.  The  second  lien  of  the  state  was  under  the  judgment  of 
the  21st  March  1797  in  the  supreme  court  of  Pennsylvania,  for 
one  hundred  and  ten  thousand  dollars.  This,  Uke  the  lien  by 
settlement,  bound  all  the  lands  of  Mr  Nicholson  throughout 
the  commonwealth.  Such  is  conceded  to  have  been  the  effect 
of  judgments  obtained  in  the  supreme  court  of  Pennsylvania 
before  the  passing  of  the  act  of  1799. 

3.  By  the  death  of  John  Nicholson,  the  state  had  a  lien,  and 
still  continues  to  have  a  lien,  as  a  credits,  upon  aU  his  lands 
in  Pennsylvania.  The  lands  of  a  decedent  are  bound  for  his 
debts.    Graff  v.  Smith,  1  Dall  481 ;  Morris  v.  Smith,  1  Yeates, 
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SS8,  4  Da  II.  119.     In  favour  of  purchaser^  this  lien  is  limited 
to  seven  years.     Against  heirs,  it  is  without  limitation. 
It  appears  thus,  upon  reviewing  the  case, 

1.  That  there  was  a  debt,  conclusively  and  finally  ascer^ 
tained  to  be  due  to  the  commonwealth. 

2.  That  this  debt  was  a  lien  upon  the  land. 

3.  -That  it  was  of  the  nature  of  that  lien,  to  give  a  ngfat  to 
raise  the  money  out  of  the  land  by  sale. 

4.  That  there  was  no  process  to  effectuate  this  right. 
Could  the  legislature  provide  the  remedyl    That  is  really 

the  only  question  that  remains.  The  points  above  stated  being 
all  settled,  was  it  or  was  it  not  competent  to  the  legislature  to 
devise  the  means  of  doing  what  every  one  must  agree  ought 
to  be  d<Hie1  This  brings  us  to  the  second  general  head  of  in- 
quiry. 

II.  Are  the  acts  of  1806  send  1807  unconstitutional  and 
voidi 

As  has  been  already  seen,  they  are  strictly  and  bona  fide 
remedial  acts,  to  enforce  the  payment  of  debts  justly  due,  out 
of  a  fund  admitted  to  be  liable  for  their  satisfaction.    They 
ha'^  no  other  object  or  intention.    They  were  to  supply  a  de- 
fect of  suitable  process,  so  that  the  creditor  might  have  justice 
don't  him,  and  that  against  a  public  accountant,  whoee  debt 
was  evidence  of  official  delinquency.    They  havo  worked  no 
injury  to  any  one.    The  heir  had  nothing  until  the  debts  were 
paid.    Wilkinson  v.  Leland,  2  Peters,  629.    The  property  was 
insufficient  to  pay  even  the  debt  due  to  the  coinmonwealth,  as 
a  fair  public  sole  has  ascertained.    There  was  nothing  for  the 
heir.     Was  the  legislature  incompetent  to  supply  the  process  ? 
Those  who  affirm  a  proposition  so  extravagant,  ought  to  make 
it  out  very  clearly.     A  constitution  imposing  a  restriction  so 
unreasonalsle,  would  require  to  be  altered.     It  is  against  every 
notion  of  .what  is  expedient  and  what  is  just.    The  right  of  a 
creditor  is  a  perfect  right ;  it  is  as  strong  as  the  right  of  pro- 
perty, and  has  as  strong  a  claim  to  protection.    To  take  away 
xll  remedies  from  the  creditor  would  be  unconstitutional.    To 
withhold  from  him  adequate  rcmedic:?,  is  eoiitrary  to  the  spirit 
of  our  social  compacts.     How,  then,  can  it  be  unconstitutional 
tp  give  him  an  adequate  remedy  ?    There  is  a  glaring  coutia- 
diclion  in  the  liypothesis.     Common  sense  is  confounded  by  it. 
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The  purpose  being  a  I&wful  one,  the  legislature  really  and 
truly  adopted  the  means  which  they  thought  necessary  for  its 
attainment.  They  did  not  confiscate  the  lands;  they  did  not 
seize  upon  them :  they  simply  devised  a  mode  of  selling  them, 
so  that  out  of  the  proceeds,  the  debt  owing  to  the  common- 
wealth might  be  paid.  The  objection,  then  (if  any  there  be), 
is  only  to  the  mode.  This  is  a  very  narrow  ground  indeed. 
It  is,  that  the  legislature,  in  the  exercise  of  a  discretion  which 
belongs  to  them,  did  not  select  the  mode  which  to  others  may 
seem  most  fit  This  is  neither  more  nor  less  than  to  deny  to 
them  all  discretion  in  the  ub^  of  means ;  to  limit  them,  where 
their  power  is  usually  deemed  to  be  the  most  unlimited.  There 
is  no  doubt  whatever,  that  the  method  of  proceeding  th^ 
adopted,  was  in  fact  the  best.  But  that  is  a  discussion  not  Co 
be  entertained  in  a  judicial  investigation. 

Before  proceeding  to  examine  the  particular  objections  which 
have  been  made  to  these  laws,  it  is  necessary  to  establish  the 
test  they  are  to  be  submitted  to,  by  referring  to  certain  well 
settled  principles  of  constitutional  law. 

1.  It  may  be  stated,  upon  clear  authority,  that  a  question  of 
conflict  between  a  law  of  a  state  and  the  constitution  of  the 
state,  is  not  a  question  of  federal  cognizance.  The  judiciary 
of  the  union  has  a  clear  paiamount  authority  in  all  cases 
where  there  is  a  question  whether  a  state  law  is  repugnant  to 
the  constitution  of  the  United  States.  Satterlee  v.  Mathewson, 
2  Peters,  380;  Jackson  v.  Lamphire,  3  Peters,  280.  But  a 
question  between  a  state  law  and  a  state  constitution,  comes 
into  this  court  only  in  its  administration  of  the  laws  of  the 
state.  It  will  be  guided,  therefore,  by  state  decisions ;  giving 
the  law  to  the  state  tribunals  in  questions  of  federal  cognizance, 
and  receiving  it  from  them  in  questions  properly  of  stace  cog- 
nizance.   Judicial  harmony  is  thus  preserved. 

2.  That  the  constitution  having  received  a  construction  by 
legislative,  executive  and  judicial  action,  and  the  itequiescence 
of  the  citizens  for  a  long  time,  that  construction  will  piev«il  in 
judgment,  especially  if  rights  be  founded  upon  it.  Btiiart  v. 
Laird,  1  Cranch,  292;  M'CuUough  v.  State  of  Maryland^  4 
Wheat.  816. 

.3.  That  thmre  nnai  lusreasttnJy  be  a  limit  in  time  to  the 
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right  of  individuals  to  question  the  constitutionality  of  a  law, 
where,  by  so  doing,  they  would  injure  others  who  have  acted 
upon  a  received  construction,  or  overturn  what  has  been  done. 

4.  That  it  is  incumbent  upon  those  who  would  thus  impeach 
a  law,  plainly  to  show  a  plain  violation  of  some  express  pro- 
vidon  of  the  constitution,  so  that  laying  the  constitution  and 
the  law  side  by  side,  there  is  a  manifest  incompatibility. 

**  It  is  a  power  of  high  responsibility,  and  not  to  be  exercised 
but  in  eases  free  from  doubt.*^  Tilghman,  C.  J.  S  Serg.  and 
Rawle,  73. 

^  The  question  whether  a  law  be  void  for  its  repugnancy  to 
the  consUtution,  is  a  question  which  ought  seldom,  if  ever,  to 
be  decided  affirmatively  in  a  doubtful  case.  The  opposition 
between  the  constitution  and  the  law  should  be  such,  that  the 
judge  feels  a  clear  and  and  strong  .conviction  of  their  incom- 
patil»lity  with  each  other."  Marshall,  C.  J.  6  Cranch,  128. 
*'  Must  plainly  violate  some  express  provision  of  the  constitu- 
tion.'* Washington,  J.  2  Peters,  330.  And  as  to  all  specula- 
tive objections,  founded  upon  supposed  general  principles,  they 
are  entirely  put  aside  by  Chase,  J.  in  4  Dall.  18.  <3eneral 
principles  in  the  constitution  are  not  to  be  regarded  as  rules  to 
fetter  and  control,  but  only  as  declaratory  or  directory. 

6.  That  where  a  power  is  given  by  the  constitution,  the 
choice  of  nieans  for  efiectuating  it  belongs  to  the  legislature. 
United  States  v.  Fisher,  2  Cranch,  358;  M'CuHough  v.  State 
of  Maryland,  4  Wheat.  316. 

6.  That  an  act  may  be  constitutional  in  some  of  its  provi- 
sions and  unconstitutional  in  others,  and  the  latter  will  not 
hurt  the  former. 

7.  That  it  may  be  unconstitutional  against  one  person^  and 
not  against  another,  and  the  latter  cannot  avail  himself  of  the 
privilege  of  the  former.  If  the  acts  in  question  were  objection- 
able against  creditors,  (as  they  certainly  are  not)  they  might 
be  good  against  the  heirs. 

It  will  be  perceived,  at  once,  how  these  principles  meet  and 
obviate  every  objection  that  has  been  made.  Before  proceeding 
to  examine  these  objections  in  detail,  try  them  by  another  very 
simple  test.  Is  there  any  thing  in  the  constitution  of  the  United 
States,  or  of  the  state  of  Pennsylvania,  which  says  that  a  man's 
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property  shall  not  be  sold  for  the  pajrment  of  his  just  debtsi  Is 
there  any  thing  which  says  the  legislature  shall  not  be  allow- 
ed to  judge  of  the  means?  Leland  v.  Wilkinson,  2  Peters,  666, 
657,  &c.  is  exactly  to  the  contrary,  and  is  to  the  very  point  of 
the  present  case. 

It  is  no  objection,  founded  in  the  constitution,  that  laws  arc 
retrospective.  The  constitution  itself  is  decisive  of  this.  The 
express  prohibition  of  ex  post  facto  laws,  meaning  retrospective 
crbmncd  laws,  is  an  admission  that  retrospective  eml  laws  may 
be  made.  Expressio  unius  exclusio  est  a}terius.  No  well  di- 
gested constitution  could  contain  such  a  prohibition.  It  may 
be  conceded,  that  in  general  they  are  against  the  principles  of 
sound  legislation.  But  occasions  will  sometimes  occur  where 
they  are  necessary.  These  cases  make  exceptions..  That  retro- . 
spective  laws  are  not,  on  that  account,  unconstitutional,  has 
bfeen  repeatedly  decided  in  Pennsylvania.  Barnbaugh  v.  Bam- 
baugh,  11  Serg.  and  Rawle,  191 ;  Underwood  v.  Lilly,  10  Serg. 
and  Rawle,  97;  Barnet  v.  Bamet,  16  Serg.  and  Rawle,  72; 
and  was  decided  in  this  court  in  Satterlee  v.  Mathewson,  be- 
fore referred  to.  But  the  laws  now  in  question  are  in  no  sense 
retrospective.     They  are  entirely  prospective. 

Neitlie^  is  it  any  objection  that  laws  may  seem  to  exercise 
judicial  functions.  Estep  v.  Hutchinson,  14  Serg.  and  Rawle, 
486.  The  line  is  not  so  defined  as  to  mark  exactly  in  all  cases 
the  boundary  between  legislation  and  judgment. 

Nor  is  it  any  objection  that  they  constitute  new  tribimals. 
The  legislature  have  power  to  do  so  by  the  constitution  of 
Pennsylvania.    Article  6,  secft.  1. 

Objections  are  not  to  be  listened  to,  which  have  no  better 
foundation  than  a  general  charge  of  injustice,  or  an  appeal  to 
what  is  supposed  to  be  a  sort  of  prevailing  complexion  of  th§ 
constitution.  These  are  arguments  to  be  addressed  to  the  legis- 
lature, when  they  are  enacting  laws,  perhaps  to  the  judiciary 
ivhen  expounding  them,  but  never  when  called  upon  to  declare 
such  laws  to  be  iuudrnpatible  with  the  constitution.  If  ever 
adnr'ssible,  however,  tliey  would  be  inapplicable  in  the  present 
lase,  where  nothing  has  been  done  but  what  is  just  in  itself, 
and  in  confonnity  with  the  soundest  principles  of  legislation. 

The  specific  constitutional  obicctious  made  by  the  pTaiTititfs 
Vol.  Vlr— 3  S 
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in  error,  are  Bufflciently  numerous.    Bui  their  weight  is  in  do 
proportion  to  their  number.    They  are  only  so  many  cyphers. 
.1.  It  is  said  to  be  an  infriaction  of  section  10,  article  1,  of  the 
constitution  of  the  United  States,  and  section  17  of  the  biU  of 
rights  of  Pennsylvania.    The  one  prohibits  the  making  of  state 
laws  impairing  '*  the  obligation  of  contracts,"  the  other  prohilntB 
laws  **  impairing  contracts.**  They  are  in  substance  the  same. 
A'Contract  will  not  be  implied,  in  order  to  render  a  law  ob- 
noxious to  the  constitutional  prohibitions.     Hart  v.  Lamphire, 
880. 
But  here  there  is  no  contract,  express  or  implied. 
The  grant  of  the  land,  by  warrant  and  survey,  was  no  contract 
that  it  should  not  be  liable  for  the  debts  of  the  owner.     It  was 
exactly  the  reverse.  The  grant  made  him  the  owner,  with  the 
power  to  aliene,  and  subject  to  alienation  by  proc^n  of  law.  It 
was  to  him,  his  heirs  and  assigns.    Land  is  liable  for  the  debts 
of  the  owner,  is  bound  by  judgments,  and  may  be  sold  for  the 
payment  of  nis  creditors.  This  is  an  incident  to  ownership,  not 
repugnant  to  it,  but  one  of  its  legal  consequences.  Thero  is  no 
resumption  of  the  grant,  as  in  Fletcher  v.  Peck,  but  a  confirma^ 
tion  of  it.    All  this  is  fully  and  clearly  explained  in  Satterlee 
V.  Mathewson,  2  Peters. 

The  setiUment  is  no  contract,  nor  the  lien  arising  from  it. 
The  latter  is  to  operate  *Mn  the  same  manner  as  a  judgment,** 
that  is,  to  bind  in  the  same  manner.  It  is  m  motftim,  obtained 
by  compulsion  of  law,  and  not  deriving  any  of  its  efficacy  from 
the  agreement  of  the  party.  The  means  of  enforcing  it,  too,  are 
derived  from  the  law,  and  may  be  varied  by  the  legislative 
power.  They  are  not  limited  to  such  as  may  be  in  use  when 
the  judgment  is  obtained. 

There  was  no  restriction  in  the  special  entry  of  the  judgment, 
except  that  which  was  expressed,  namely,  that  Mr  Nicholson 
should  have  a  limited  time  to  point  out  errors.  The  time  being 
expired,  without  error  being  alleged,  the  judgment  stands  for 
the  whole  amount  for  which  it  was  confessed. 

These  laws  not  only  violate  no  contract — they  are  in  execu- 
tion of  a  contract  All  public  dues  bind  by  contract.  There 
is  an  implied  assumpsit.  The  claim  upon  Mr  Nicholson  was 
still  stronger,  being  founded  upon  his  official  contract,  as  well 
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as  upon  the  contract  arising  from  his  applying  the  money  and 
property  of  the  coiyimoawealth  to  his  own  use. 

'2.  Thfitp  can  be  no  necessity  for  saying  more  in  reply  to  the 
second  objection,  than  that  the  eighth  section  of  the  bill  of 
rights  of  Pennsylvania,  relates  only  to  seizure  and  search,  and 
here,  there  was  neither  seizure  nor  search.  Both  these  words 
have  an  appropriate  legal  sense,  well  understood. 

3.  I^  is  said  to  violate  the  seventh  article  of  the  amendments 
to  the  constitution  of  the  United  States,  and  the  sixth  article  of 
the  bill  of  rights  of  Pennsylvania. 

If  this  amendment  of  the  constitution  of  the  United  States 
were  applicable  to  the  states,  (as  it  is  not)  it  would  still  be  im- 
possible to  understand  how  the  present  case. could  be  brought 
within  its  words  or  meaning.  It  was  no  '*  trial  at  common  law.** 
The  execution  of  a  judgment  wafi  what  was  in  question. 

The  sixth  article  of  the  bill  of  rights  of  Pennsylvania  says 
nothing  more  than  this:  *^ trial  by  jury  shall  be  as  heretofore, 
and  the  right  remain  inviolate.**  Was  it  ever  the  practice  to 
have  trials  after  judgment?  Were  juries  ever  used  in  such 
cases  before?  An  inquest  to  ascertain  whether  the  rents  and 
profits  will  pay  in  seven  years,  is  not  a  jury  in  the  sense  of  this 
article.  It  owes  its  existence  to  an  act  of  assembly  which  the 
legislature  may  at  any  time  repeal  or  alter :  and,  in  addition,  it 
never  was  necessary  in  a  case  like  this,  of  vacant  and  unseated 
land,  (as  the  land  in  question  was  at  the  time  of  the  sale)  but 
only  where  lands  are  improved  and  yielded  an  income. 

4.  It  is  said  to  contravene  the  fourth  article  of  the  bill  of  rights. 
The  answer  is  manifest.  Thit  article  applies  only  to  criminal 
prosecutions.    If  otherwise,  it  has  been  literally  complied  with. 

Neither  can  it  be  said  with  any  propriety,  that  this  property 
was  taken  for  pub]ic  use  without  compensation.  It  was  not 
taken  at  all,  but  sold  for  the  payment  of  debts.  There  was  no 
exercise  of  the  right  of  eminent  domain. 

Tl^re  is  want  of  precision  in  the  argument  Avhich  imputes  to 
these  acts  as  an  objection,  that  they  wore  nmtle  by  the  legisla- 
ture in  its  own  case.  The  debt  was  owing  to  the  common- 
wealth. The  commonwealth  was  the  creditor,  the  entire  body 
politii;,  made  up  of  all  the  citizens  of  Pennsylvania.  The  legis- 
lature was  only  a  branch  of  the  government.  That  the  legis- 
lation was  about  matters  which  concerned  the  commonwealth, 
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'Can  surely  be  no  valid  objection,  for  these  are  pectdiariy  the 
proper  subjects  of  legislation.    The  members  of  the  legislatuie 
are  no  more  interested  than  any  other  citizen. 

la  every  aspect,  therefore,  in  which  the  case  can  be  reviewed, 
it  appears  that  the  proceedings  of  the  commonwealth  of  Penn- 
sylvania have  been  just,  prudent,  patient,  and  intelligent,  as 
well  as  entirely  consistent  with  the  constitutions  of  the  union 
and  the  state.  The  government  in  all  its  branches  has  dcme 
its  duty,  and  has  done  no  more.  The  proceedings  have  been 
right  in  form  and  in  substance.  To  have  established  this,  is 
all  that  can-4)e  necessary  to  vindicate  the  commonwealth 
against  every  charge  that  has  been  made,  and  renders  it  super- 
fluous to  notice  the  terms  in  which  they  have  been  so  repeat- 
edly presented.  They  perish  of  themselves,  when  they  are  thus 
shown  to  be  without  foundation.  The  respect  due  to  the 
source  from  which  they  proceed,  cannot  sustain  them  now, 
whatever  claim  to  attention  it  may  have  given  them  in  the 
first  instance,  before  they  were  examined.  With  them  also  fall 
the  exceptions  to  the  judgment  of  the  court  belov/  upon  the 
points  here  discussed,  all  of  which  have  been  embraced  in  the 
discussion. 

The  exceptions  to  the  opinion  of  the  court  below,  upon 
questions  of  evidence,  now  assigned  for  error,  have  been  folly 
considered. 

Mr  Justice  Johnson  delivered  the  opinion  of  the  Court 

This  case  comes  up  by  writ  of  error  from  the  circuit  court 
of  the  United  States  of  Pennsylvania,  in  which  the  plaintifls 
here,  were  plaintiffs  there.  The  plaintiffs  make  title  as  heirs 
of  John  Nicholson,  and  the  defendants  as  purchasers  under 
certain  commissioners,  constituted  by  a  law  of  th^t  state  for 
the  purpose  of  selling  the  landed  estate  oC  John  Nicholson;  in 
satisfaction  of  certain  liens  which  the  state  asserted  to  hold  on 
his  lands.     The  plaintiffs  contiovert  the  validity  of  that  sale: 

1st.  As  violating  the  constitution  of  Pennsylvania. 

2d.  As  violating  the  constitution  of  the  United  Spates. 

3d.  As  inconsistent  with  the  principles  of  private  rights  and 
natural  justice,  and  therefore  void ;  though  not  to  be  brought 
within  the  description  of  a  violation  of  any  constitutional  stipu- 
lation. 


Digitized  by  VjOOQIC 


JANUARY  TERM  18S3.  641 

[LeMee  of  Lmngston  y.  Moore  and  others.] 

1.  To  maintain  the  argument  upon  which  the  counsel  for 
plaintiffs' rely,  to  establish  the  unconstitutional  character  of  the 
acts  under  which  the  sale  was  made  to  defendants ;  the  plain- 
tiffs' counsel  commenced  with  an  effort  to  remove  out  of  his 
way  the  liens,  to  satisfy  which  the  legislature  professes  to  pass 
the  acts  authorizing  the  same. 

It  appears  from  the  record  that  at  the  time  of  passing  the 
acts  which  constituted  this  board  of  commissioners,  to  wit  in 
1806  and  1807,  the  state  claimed  to  hold  four  liens  upon  the 
lands  of  John  Nicholson. 

1st.  A  judgment  for  special  damages,  amounting  to  four 
thousand  two  hundred  and  eight  pounds  eight  shillings,  enter- 
ed December  18th,  1795. 

2d.  A  settled  account  of  March  Sd,  1796,  for  fifty-eight 
thousand  four  hundred  and  twenty-nine  dollars  twenty-four 
cents,  afterwards  reduced  to  fifty-one  thousand  two  hundred 
and  nine  dollars  twentyrtwo  cents. 

Sd.  Another  settled  account  of  December  20th,  1796^  for 
sixty-three  thousand  seven  hundred  and  twenty-seven  dollars 
eighty-flix  cents.    And 

4th.  A  judgment  confessed  and  entered  March  21st,  1797, 
for  one  hundred  and  ten  thousand  three  hundred  and  ninety 
dollars,  with  certain  special  matter  attached  to  the  confession, 
wholly  immaterial  to  the  present  controversy.  The  evidence 
of  datlBs  and  circumstances  might  seem  to  lead  to  the  opinion, 
that  the  first  judgment  or  the  consideration  of  it  was  incorpo- 
rated into  the  settlements,  and  that  the  judgment  of  1797 
covered  the  whole.  But,  of  this  there  is  no  sufiicient  evidence ; 
and  the  several  liens  must,  on  the  facts  in  proofs  be  considered 
as  they  are  exhibited  on  the  record,  as  substantive  and  inde- 
pendent 

By  a  law  of  Pennsylvania  of  JFebruary  16tb^  1786,  settle- 
ments made  by  the  comptroller,  with  certain  prescribed  formaU- 
ties,  are  declared  to  be  hens  upon  the  real  estate  of  the  debtor, 
**  in  the  same  manner  as  if  judgment  had  been  given  in  favoui 
of  the  commonwealth  against  such  person  for  such  debt  in 
the  supreme  court"  A  right  of  appeal  is  given  if  the  debtor 
is  dissatisfied,  with  injunctions  that  the  court  shall  give  interest 
for  the  delay,  if  the  appeal  is  not  sustained  ;  but,  unless  such 
appeal  is  made  and  judgment  against  the  debtor^  there  is  no 
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provision  in  the  law  for  enforcing  Batisfaction  of  the  lien  by 
sale  or  otherwise.  It  is  made  to  be  a  dead  weight  upon  the 
hands  of  both  debtor  and  creditor,  without  the  means  of  re- 
lieving the  one  or  raising  satisfaction  for  the  other. 

A  great  proportion  of  the  argument  for  plaintiffs,  both  here 
and  below,  was  devoted  to  the  effort  to  prove  that  the  two  settle- 
ments enumerated  were  not  subsisting  liens  at  the  time  of 
passing  the  two  acts  of  1806  and  1807,  under  which  the  sale 
was  made  to  the  defendants.  But,  from  this,  as  a  subject  of 
adjudication,  we  feel  relieved  by  the  two  decisions  cited  from 
the  fourth  volume  of  Yeates's  Reports :  since  it  appears  that  this 
very  lien  of  the  Sd  of  March  1796,  has  been  sustained  by  a 
decision  of  the  highest  tribunal  in  that  state,  as  long  ago  As 
1803  (Smith  and  Nicholson) ;  and  that  again  in  1805,  this 
decision  was  considered,  and  confirmed,  and  acted  upon,  in 
another  case  in  which  the  several  applications  of  the  principles 
established  in  the  first  case  came  under  cofisideration.  United 
Slates  V.  Nichols. 

Now  the  relation  in  which  our,  circuit  courts  stand  to  th^ 
states  in  which  they  respectively  sit  an?  ac^  iTprecisely.that 
of  their  own  courts:  especially. when  adjudicating  on  cases 
where  state  lands  or  state  statutes  come  under  adjudication. 
When  we  find  principles  distinctly  settled  by  adjudications, 
and  known  and  acted  upon  as  the  law  of  the  laiid,  we  have 
no  more  right  to  question  them,  or  deviate  firom  them,  than 
could  be  correctly  exercised  by  their  own  tribunals. 

It  is  proper  here  to  notice  a  relaxation  of  this  principle,  into 
which  the  court  below  seems  to  have  been  surprised;  and  in 
which  the  argument  of  counsel  in  this  cause,  was  calculated  to 
induce  this  court  io  acquiesce.  In  the  case  first  decided  in  the 
supreme  court  of  Pennsylvania,  to  wit  that  of  Smith  and 
Nicholson,  4  Yeates,  8,  most  of  the  arguments  made  use  of 
in  this  cause  to  get  rid.  of  the  lien  of  the  settlement,  and 
particulariy  that  of  a  repeal  of  the  act  of  1785,  or  a  want  of 
compliance  with  its  requisitions,  were  pressed  upon  that  court, 
and  carefully  examined  and  disposed  of  by  the  judges.  But 
there  have  been  a  variety  of  other  grounds  taken  in  the  court 
below  in  this  cause,  and  again  submitted  to  this  court  in  argu- 
ment, which  do  not  appear  from  the  report  of  that  decision  io 
have  been  brought  to  the  notice  of  the  state  court    Sudi  were 
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the  want  of  notice  of  the  settlement ;  the  want  of  its  being 
entered  in  the  books  of  the  accounting  officer ;  the  balance  not 
being  struck  in  dollars  and  cents ;  that  the  order  of  settlement 
was  reversed,  and  as  the  plaintiffs^  counsel  proposed  to  establish 
by  evidence,  that  it  was  not  a  final  and  conclusive  adjustment 
of  all  the  existing  debits  and  credits  between  the  parties.  Into 
the  examination  of  most  of  these  arguments  the  court  below 
has  entered  with  a  view  to  estimating  and  repelling  their  suffi- 
ciency, to  shake  the  settlement  in  which  the  lien  of  the  settle* 
ments  is  claimed.  But  we  cannot  feel  ourselves  at  liberty  to 
pursue  the  same  course ;  since  it  supposes  the  existence  of  a 
revising  power  inconsistent  with  the  authority  of  adjudications 
on  which  the  validity  of  those  liens  must  now  be  placed.  The 
rule  of  law  being  once  established  by  the  highest  tribunal  of 
%  state,  courts  which  propose  to  administer  the  law  as  they  find 
it,  are  ordinarily  bound,  in  limine,  to  presume  that,  whether  it 
appears  {rom  the  reports  or  not,  all  the  reasons  which  might 
have  been  urged,  pro  or  con,  upon  the  point  under  consideration, 
had  been  examined  and  disposed  of  judicially. 

It  is  next  contended  that  the  judgment  of  March  1797,  had 
ab8(»'bed  or  superseded  the  liens  of  the  settled  accounts. 

This  ground  they  proposed  to  sustain  by  giving  in  evidence 
the  journals  of  the  house  of  representatives  of  the  common- 
wealth, exhibiting  certain  reports  of  the  register-general  and 
of  the  committee  of  ways  and  n^eans,  conducing  to  prove  that 
this  judgment  was  rendered  for  the  identical  cause  of  action 
on  which  the  settlements  were  founded.  This  evidence  was 
rejected  by  the  court ;  and  that  rejection  constitutes  one  of  the 
causes  of  comjdaint  on  which  relief  is  now  sought  here. 

But  this  court  is  satisfied  that,  supposing  the  evidence  of 
these  journals  sufficient  to^prove  the  identity,  and  in  other  re- 
spects unexceptionable,  establishing  that  &ct  would  not  have 
benefited  the  cause  of  the  plaintiffs.  On  this  pmnt  there  is  an 
unavoidable  inference  to  be  drawn  from  the  case  United  States 
V.  Nichols ;  for  in  that  case,  the  lien  of  a  settlement  of  prior 
date  in  fiivour  of  the  state,  was  sustained  against  a  subsequent 
mortgage  to  the  United  States ;  although,  as  the  case  ehows, 
there  was  a  judgment  upon  the  same  cause  of  action  with 
the  settlement,  of  a  date  subsequent  to  the  mortgage  to  the  Uni- 
ted States,  and  obtained  upon  an  appeal  from  the  settlement. 
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Mr  Dallas,  for  the  United  States,  argued,  that  this  appeal 
suspended  the  lien ;  but  no  one  seems  to  have  imagined  that 
the  judgment  superseded  or  absorbed  the  settlement.  If  to 
this  be  added  what  was  asserted  by  defendants'  counsel^  and 
acquiesced  in  by  the  plaintifb*;  that  by  the  settled  law  of  Penn- 
sylvania, a  judgment  in  an  action  of  debt  upon  a  previous 
judgment,  does  not  destroy  the  lien  of  the  jSrst  judgment,  it 
puts'this  question  at  rest 

In  approaching  the  acts  of  1806  and  1807,  we  are  then 
authorized  in  assuming,  that  at  the  time  they  were  passed 
the  state  held  unsatisfied  liens  upon  the  lands  of  John  Nichd- 
son  to  a  large  amount,  under  ihe  two  settlements  of  1776, 
without  any  legal  means  of  raising  the  money  by  sale;  and 
also  judgments  to  a  great  amount,  which,  by  reason  of  the 
death  of  Nicholson,  and  the  want  of  a  personal  representative, 
they  were  equally  precluded  from  all  ordinary  means  of  having 
satisfied.  Thus  circumstanced,  the  legislature  passed  those 
acts,  the  professed  and  unafiected  and  only  object  of  which 
was  to  raise,  from  the  sale  of  John  Nicholson's  land,  money  suf- 
ficient to  satisfy  the  liens  of  the  state.  In  justice  to  the  moral 
as  well  as  legal  and  constitutional  character  of  those  lav^  it 
is  proper  to  give  an  outUne  of  their  provisions. 

It  is  obvious  from  the  evidence  in  the  cause,  that  between 
the  date  of  the  settled  accounts  and  the  passing  of  those  acts, 
great  changes  had  taken  place  in  the  possession  and  property 
of  the  lands  of  John  Nicholson.  Whether  in  any  or  all  the 
cases  of  such  change  of  property,  the  tracts  sold  became  dis- 
charged of  the  liens  of  the  state  or  not,  is  not  now  the  ques- 
tion: if  they  were,  the  holders  were  at  liberty  to  assert  their 
rights  against  the  state.  In  this  case  no  such  discharge  is  set 
up;  the  tract  was  one  that  had  remained  the  property  of  Mchol- 
son.  There  were  then  three  interests  to  be  regulated;  first, 
that  of  the  state ;  second,  that  of  the  persons  in  possession;  and 
third,  that  of  the  heirs  of  Nicholson.  That  the  state  was  not 
immindful  of  the  last,  is  distinctly  shown  by  the  oflfer  of  com- 
promise tendered  to  the  family  before  the  act  of  1806  was 
passed,  and  by  adopting  a  mode  of  sale  calculated  as  much  as 
possible  to  avoid  throwing  back  the  purchaser  upon  the  heirs 
for  damages,  where  sales  had  been  made  by  their  ancestor. 
Hence,  the  plan  of  the  act  of  1806  was  this:  first,  to  ascertain 
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all  the  lands  affected  by  the  lien  throughout  the  state;  then  to 
assess  each  rateably,  according  to  the  amount  of  the  debt,  in- 
stead of  selling  each  and  all  as  they  could  be  discovered;  at 
the  same  time  allowing  a  discretion  in  the  commissioners  to 
compromise  with  persons  claiming  an  interest  in  the  lands,  and 
to  assign  over  an  interest  in  the  lien  proportionate  to  the  sum 
received  upon  such  compromise;  of  course,  obviating,  so  far,  the 
necessity  of  a  resort  to  a  sale  or  to  litigation. 

Here  there  was  a  general  offer  to  all  persons  claiming  an  in- 
terest in  these  lands,  of  a  release  from  the  lien,  upon  paying  the 
sum  thu9  assessed  rateably  and  according  to  value;  and  it  was 
only  yfheh  the  offer  was  not  accepted,  or  where  no  one  claimed 
an  interest,  that  the  general  power  to  sell  came  into  exercise* 
Nor  was  it  then  to  be  exercised  until  after  a  report  made  to  the 
governor,  and  under  process  issuing  from  him :  ample  notice  was 
required  to  be  given  of  the  sale,  and  a  credit  not  exceeding  four 
years  allowed.  It  is  true,  that  by  the  terms  of  these  acts,  the 
power  of  selling  is  extended  to  **  any  body  of  lands,  late  the  pro- 
perty of  the  said  John  Nicholson  deceased,  which  are  tubjed  to 
the  Hen  of  the  commonuieaUhy  under  and  by  virtue  of  process  to  be 
issued  by  the  governor,  either  in  gross  or  by  separate  tracts,  as 
to  them,  or  a  majority  of  them,  may  appear  most  advisaUe;** 
but  there  is  nothing  which  a;Uthorizes  or  requires  the  c<»nmiss- 
ioners  to  sell  oU  the  lande  of  J.  Nicholson,  or  an  acre  more  than 
what  is  necessary  to  satisfy  the  liens:  and  so  the  words^  just 
recited,  import;  siuce,  after  raising  by  sale  enough  to  satisfy  the 
liens,  it  could  no  longer  be  predicated  of  any  of  those  lands 
that  '^  they  are  subject  to  the  liens  of  the  commonwealth^** 
in  the  language  of  the  section  which  gives  the  power  to  seU. 
And  it  is  true  also,  that  the  money  is  required  to  be  paid  by 
the  purchasers  into  the  treasury ;  but  this  is  obviously  a  measure 
solely  intended  to  secure  the  j)roceeds  from  again  falling  into 
dangerous  hands ;  and  if  the  power  to  sell  be  limited  by  its  vety 
nature  and  teiins,  to  the  raising  of  enough  to  satisfy  these  liens^ 
on  what  ground  can  exception  be  taken  to  this  precautioni 
How  can  it  work  an  injury  to  heirs  or  creditor^?  to  say  nothing 
of  a  reasonable  dependence'upon  the  justice  and  good  faith  of 
the  country  to  refund  any  surplus,  supposing  the  commissioners 
were  at  liberty  to  raise  a  mirplus  by  sale. 

Nor  can  any  reasonable  exception  be  takeuio  the  discretion- 
VoL.  VII.— 8  T 
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aiy  power  given  to  sell  *^  in  gross  or  by  separate  tracts  ;**  whea 
it  is  considered^  how  very  possible  it  was  that  sales  might  be 
effected  in  gross  when  they  could  not  be  made  in  detaiL 
Speculators  might  not  be  induced  to  adventure  othervrise,  and 
the  separation  of  contiguous  tracts  might  often  destroy  or  dimin- 
ish the  value  of  each. 

After  presenting  this  expos^  of  the  design  and  operation  of 
these  laws,  we  shall  search  in  vain  in  the  constitution  of  the 
state  or  the  United  States^  or  even  in  the  principles  of  common 
right,  for  any  provision  or  principles  to  impugn  them:  and  on 
this  point  I  am  instructed  to  report  it  as  the  decision  of  this 
court,  that  the  words  used  in  the  constitution  of  Pennsylvania, 
in  declaring  the  extent  of  the  powers  of  its  legislature,  are  siif- 
ficiently  comprehensive  to  embrace  the  powers  exercised  over 
the  estate  of  Nicholson  in  the  two  acts  under  consideration, 
and  that  there  are  no  restrictions,  either  express  or  implied,  in 
that  constitution,  sufficient  to  control  and  limit  the  general 
termis  of  the  grant  of  legislative  power  to  the  bounds  which 
-  the  plaintiffs  would  prescribe  to  it. 

For  m}  self,  individually,  I  must  use  the  privilege  of  assign- 
ing the  reasons  which  claim  my  concunence  in  that  opinion. 

The  objection  made  to  the  exercise  of  this  power  is,  that  it 
is  one  of  a  judicial  character,  and  could  not  exist  in  the  legis- 
lature of  a  country  having  a  constitution  which  distributes  the 
powers  of  government  into  legislative,  executive  and  judiciaL 

I  will  not  pause  to  examine  the  question,  whether  the  sub- 
jectioa  of  property  to  the  pajrment  of  judgments,  be  in  fisict  a 
matter  appertaming  essentially  to  judicial  power ;  or  whether, 
after  deciding  that  the  debt  is  due,  the  judgment  action  does 
not  cease,  and  all  that  follows  is  the  exercise  of  legislative  or 
executive  jpower;  another  view  of  the  subject  ¥ril],  in  my 
opinion,  dispose  of  this  question. 

The  power  existing  in  every  body  politic  is  an  absolute  des- 
potism :  in  constituting  a  government,  the  body  politic  distri- 
butes that  power  aa  it  pleases,  and  in  the  quantity  it  pleases^ 
and  imposes  what  checks  it  pleases  upon  its  public  functiona- 
ries. The  natural  distribution  and  the  necessary  distributioD 
to  individual  security,  is  into  legislative,  executive  and  ju- 
dicial ;  but  it  is  obvious  that  every  community  may  make  a 
perfect  or  unperfect  separation  and  distribution  of  thease  powere 
at  its  will.     It  has  pleased  Pennsylvania,  in  her  constitutioD, 


Digitized  by  VjOOQIC 


JANUARY  TERM  18SS.  647 

[Lessee  of  Livingston  ▼.  Moore  and  others.] 
to  make  what  most  jurists  would  pronounce  an  imperfect  sep^ 
araiion  of  those  powers ;  she  has  not  thoue^ht  it  necessary  to 
make  any  imperative  provision  for  incorporating  the  equity 
jurisdiction  in  iu  full  latitude  into  her  jurisprudence :  and  the 
consequence  is,  as  it  ever  will  be,  that  so  far  as  her  common 
law  courts  are  incapable  of  assuming  and  exercising  that 
branch  of  jurisdiction^  her  legislature  must  often  be  called  upon 
to  pass  laws  which  bear  a  close  affinity  to  decrees  in  equity. 
Of  that  character  are  the  acts  of  1806  and  1807  under  consid- 
eration. The  relations  in  which  the  state  and  John  Nichol- 
son's estate  stood  to  each  other,  presented  a  clear  case  for 
equitable  relief;  a  lien  on  the  one  hand,  and  property  to  satisfy 
it  on  the  other,  but  no  common  law  means  of  obtaining  a  sale. 
Thus  circumstanced,  is  there  any  thing  in  the  constitution  of 
Pennsylvania  to  prevent  the  passing  of  these  lawsl 

When  it  is  intimated  that  the  separation  of  the  primary  pow- 
ers of  government  is  incomplete  under  the  constitution  of 
Pennsylvania,  it  may  be  necessary  to  submit  a  few  observations 
explanatory  of  the  idea. 

It  is  true  that  the  separation  of  common  law  from  equity 
jurisdiction  is  peculiar  to  Great  Britain ;  no  other  of  the  states 
of  the  old  world  having  adopted  it.  But  it  is  equally  true  that 
in  no  other  of  the  states  of  the  old  world  did  the  trial  by  jury 
constitute  a  part  of  their  jurisprudence,  and  eveiy  practical 
lawyer  knows  that  to  give  jurisdiction  to  a  court  of  equity,  or 
tObcUstinguish  a  case  of  equity  jurisdiction  from  one  of  common 
law  under  the  British  practice,,  the  averment  is  indispensable 
that  the  complainant  is  remediless  at  law.  When  it  is  said 
that  the  separation  of  common  law  from  equity  jurisdiction  is 
peculiar  to  Great  Britain;  it  must  only  be  understood,  that  it  is 
there  exercised  by  distinct  courts  and  under  distinct  forms. 
For,  as  an  essential  branch  or  exercise  of  judicial  power,  it  is 
acknowledged  to  exist  every  where :  nor  Is  it  possible  for  any 
one  acquainted  with  its  nature  and  character,  and  the  reme- 
dies it  affords  for  the  assertion  of  rights  or  the  punishment  of 
wrongs,  to  doubt  that  the  power  to  exercise  it,  and  the  means 
of  exercising  it,  must  exist  some  where;  or  the  administration 
of  justice  will  be  embarrassed  if  not  incomplete.  To  adminis- 
ter it  through  the  ordinary  powers  of  a  common  law  court  is 
impracticable ;  and  hence,  wherever  there  exists  no  provision 


Digitized  by  VjOOQIC 


548  SUPREME  COURT. 

[LeflMe  of  liTuigfton  ▼«  Moore  uid  othen.] 
in  the  jurisprudence  of  a  country  for  its  full  exercise ;  the  con- 
sequence must  ever  be,  that  after  the^rommon  law  courts  have 
ingrafted  into  their  practice  as  much  as  can  be  there  assumed, 
the  legislature  is  compelled  to  exercise  the  rest ;  or  else  leave 
a  large  space  for  the  appropriate  field  of  judicial  action  unoc- 
cupied. 

A  specimen  of  this  will  be  found  in  the  early  legislation  of 
the  state  of  South  Carolina,  in  which,  before  the  establbhment 
of  a  court  of  equity,  laws  are  frequently  found  authorizing  ad- 
ministrators or  others  to  sell  lands  for  the  payment  of  debts^  and 
for  similar  purposes.  And  it  has  been  admitted  in  argument, 
that  similar  laws  are  of  frequent  occurrence  in  Pennsylvania. 
The  provisions  of  the  constitution  of  that  state  on  the  subject 
of  legislative  and  judicial  power,  ai'e  as  follows.  Art.  1,  sect 
1.  ''The  legislative  power  of  this  commonwealth  shall  be  vested 
in  a  general  assembly,  which  shall  consist  of  a  senate  and 
house  of  representatives.** 

Art  4,  sect  1.  "The  judicial  power  of  the  commonwealth 
shall  be  vested  in  a  supreme  court,  in  courts  of  oyer  and  terminer 
and  general  jail  delivery,  in  a  coiu-t  of  common  pleas,  orphan*8 
court,  register's  court,  and  a  court  of  quarter  sessions  of  the 
peace  of  each  county,  in  justices  of  the  peace,  and  in  such  other 
courts  as  the  legislature  may  from  time  to  time  establish." 

Art.  4,  sect  6.  "  The  supreme  court  and  the  several  courts 
of  common  pleas,  shall,  besides  the  powers  heretofore  usually 
exercised  by  them,  have  the  powers  of  a  court  of  chancery  so 
far  as  relates  to  the  perpetuating  of  testimony,  the  obtaining  of 
evidence  from  places  not  within  the  state,  and  the  care  of  the 
persons  and  estates  of  those  who  are  non  compos  mentis ;  and 
the  legislature  shall  vest  in  the  said  courts  such  other  powers 
to  grant  relief  in-  equity  as  shall  be  ntcessanjj  and  may  from 
time  to  tune  enlarge  or  4iininish  those  powers,  or  vest  them  in 
such  other  courts  as  they  may  judge  proper  for  the  due  admin- 
istration of  justice.** 

It  is  clear  from  these  quotations,  that  the  legislature  possess 
all  the  legislative  power  that  the  body  politic  could  confer,  ex- 
cept so  far  as  they  are  restricted  by  tlie  instnmient  itself.  It 
is  equally  clear  that  the  constitution  recognizes  the  distinction 
between  common  law  and  equity  powers,  and  the  existence  of 
equity  powers  beyond  what  it  lias  vested  in  the  supreme  court 
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But  what  provision  has  it  made  for  the  CTercise  of  those  pow- 
ers 1  No  other  than  this,  that  the  legislature  shall  vest  in  the 
said  courts  such  other  powers  to  grant  relief  in  equity  as  shall 
be  found  necessary.  But  where  is  the  limitation  prescribed 
to  the  legislature  in  judging  of  the  necessity  of  vesting  such 
powers  1  They  have  not  thought  it  necessary  to  invest  their 
courts  with  such  powers :  and  if  the  reason  which  influenced 
them  in  judging  it  unnecessary  was,  that  they  held  themselves 
competent  to  afford  the  necessaiy  relief  by  the  exercise  of  legis- 
lative power ;  where  is  the  restriction  in  the  constitution  that 
controls  them  in  thus  extending  or  applying  the  powers  with 
which  they  hold  themselves  to  be  constitutionally  vested  f 
They  are  sought  in  vain. 

Again,  *Uhey  may  from  time  to  time  enlarge  or  diminish 
those  powers,  or  vest  them  in  such  other  courts  ad  they  shall 
judge  proper,  for  the  due  administration  of  justice."  Now  they 
have,  by  the  first  section  of  the  same  article,  the  power  to  es- 
tablish what  courts  they  please ;  and  suppose  they  thought 
proper  to  have  vested  the  whole  equity  jurisdiction  not  specifi- 
cally disposed  of,  in  a  board  of  commissioners,  instead  of  vesting 
specific  powerp  in  such  a  board,  where  is  the  constitutional  pro- 
vision that  inhibits  such  an  act  of  legislation  1 

The  plaintifis  contend  that  it  is  to  be  found  io  the  bill  of 
rights  of  that  state  or  in  the  constitution  of  the  United  States. 

Both  those  constitutions  coniaintiie  provision  against  the 
violation  of  contracts;  and  the.  pkilfktiffs'  counsel  insists  that 
there  were  three  contracts  in  existence  between  the  state  of 
Pennsylvania  and  John  Nicholson,  t.wo*of  them  express,  and 
one  implied. 

The  first  express  contract  he  finds  in  the  acts  of  1782  and 
1785 ;  which,  in  giving  the  lien  upon  public  accounts,  declare 
that  they  shall  be  liens  ^^in  the  same  manner  as  if  judginent 
had  been  given  in  the  supreme  court."  This  he  construes  into 
a  contract  that  they  shall  be  enforced  in  the  same  manner  as 
such  a  judgment,  to  wit  by  judicial  process ;  and  then  finds 
the  violation  of  the  contract,  in  the  acts  which  provide  for  the 
raising  of  the  money  to  satisfy  those  liens  by  the  sale  of  the 
land,  through  this  board  of  commissioners.  But  a  single  ob- 
servation we  think  disjxises  of  this  exception ;  which  is,  that 
the  Hen  of  a  judgment,  of  a  mortgage,  or  any  other  lien,  is  a 
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Tery  different  idea  from  that  of  the  means  by  which  the  lien  10 
to  be  enforced ;  the  one  is  the  right,  the  other  is  the  remedy : 
the  one  constitutes  the  contract,  and  the  other  the  remedy  af- 
forded by  the  policy  of  the  country,  where  it  is  not  provid^  by 
the  terms  of  the  contrau^t,  for  enforcing  or  effecting  the  execu- 
tion of  it  The  first  is  unchangeable,  without  a  violation  of 
right ;  the  other  may  be  subject  to  change  at  the  will  of  the 
government  And,  it  may  be  further  observed  in  the  present 
instance,  that  the  reference  to  a  judgment  in  the  supreme 
court,  is  clearly  descriptive  or  illustrative  of  the  meaning  of  the 
legislature,  with  reference  only  to  the  btndmg  efficacy-ot  the  lien 
given  on  these  public  accounts. 

The  second  express  contract  is  fpund  by  the  plaintifis  in  the 
confession  of  judgment  on  the  2ist  March  1797;  and  the  viola- 
tion of  this  also,  is  not  enforcing  it  by  judicial  process. 

This  is  obviously  an  attempt  to  give  the  character  of  a  con- 
tract to  that  which  is  nothing  more  than  an  obligation,  or  duty, 
or  necessity  imposed  by' the  laws  of  sbciety.  The  confession 
of  a  judgment  does  indeed  create  a  contract;  but  it  is  (miy  on 
the  side  of  the  defendant,  who  thus  acknowledges  or  assumes 
upcn  himself  a  debt,  which  may  be  made  the  ground  of  an 
action.  ^  But  on  the  side  of  the  plaintiff,  the  necessity  of  resort- 
ing to  certain  means  of  enforcing  that  judgment,  is  not  an  ob- 
ligation arising  out  of  contract,  but  one  imposed  upon  him  by 
the  laws  of  the  country. 

Again,  it  may  be  answered,  if  there  was  in  fact  such  a  con- 
tract imputable  to  the  state,  the  performance  had  become  im- 
possible by  the  act  of  Grod,  and  of  the  party  himself,  by  his 
death;  and  by  that  confusion  of  his  affairs,  which  prevented 
every  one  from  assuming  the  character  of  his  personal  repre- 
sentative 

We  proceed  to  the  third,  or  tlie  impliedjjontract ;  that  which 
is  deduced  from  the  original  grant  of  the  land  to  John  Nichol- 
son. This  sole,  it  is  insisted,  is  inconsistent  with  that  contract 
of  grant ;  that  it  amounts  in  fact  to  a  resumption  of  tlie  land  : 
and  in  connexion  with  this,  the  point  of  inconsistency  with  the 
reason  and  nature  of  things,  was  argued  and  commented  upon. 

The  answer  which  the  case  here  furnishes  wc  think  is.tliis  : 
that  subjecting  the  lands  of  a  grantee  to  the  payment  of 
his  debts,  can  never  impair  or  contravene  the  rights  derived  to 
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him  under  his  grant,  for  in  the  very  act,  the  full  efiect  ef  the 
transfer  of  interest  to  him  is  recognized  and  asserted :  because 
it  is  his,  is  the  direct  and  only  reason  for  subjecting  it  to  his 
debts. 

Biit  it  is  asserted  that  in  this  case  the  community  sits  in 
judgment  in  its  own  cause,  when  it  affirms  the  debt  to  be  due 
for  which  the  land  is  subjected  to  sale,  and  thei^  subjects  the 
land  to  sale  to  satisfy  its  own  decision  thus  rendered. 

This  view  of  the  acts  of  the  state,  is  clearly  not  to  be  sus- 
tained by  a  reference  to  the  facts  of  the  case.  As  to  the  judg- 
ment of  1797,  thai  is  unquestionably  a  judicial  act;  and  as  to 
the  settled  accounts,  the  lien  is  there  created  by  the  act  of  men 
who;  quoad  hoc,  were  acting  in  a  judicial  character;  and  their 
decision  being  subjected  to  an  appeal  to  the  ordinary,  or  rather 
the  highest  of  the  tribunals  of  the  country,  gives  to  those  set- 
tlements a  decided  judicial  character:  and  were  it  otherwise^ 
how  else  are  the  interests  of  the  state  to  be  protected?  The 
body  politic  has  its  claims  upon  the  constituted  authorities,  as 
well  as  individuals ;  and  if  the  plaintiffs'  course  of  reasoning 
could  be  permitted  to  prevail,  it  would  then  follow,  .that  pro- 
vision might  be  made  for  collecting  the  debts  of  every  one  else, 
but  those  of  the  state  must  go  unpaid,  whenever  legislative  aid 
became  necessary  to  bothi  This  would  be  pushing  the  feasQn 
and  nature  of  things  beyond  the  limits  of  natural  justice. 

It  is  next  contended,  that  the  acts  of  1806  and  1807  are 
unconstitutional  and  void,  because  contrary  to  the  ninth  sec- 
tion of  the  Pennsylvania  bill  of  rights,  which  provides,  in  the 
words  of  magna  charta,  that  no  one  shbll  be  deprived  of  his 
property  but  by  the  laws  of  the  land. 

This  exception  has  already  been  disposed  of  by  the  view 
that  has  been  taken  of  the  natme  and  character  of  those  laws. 
It  has  been  shown  that  there  is  nothing  in  this  provision  either 
inconsistent  with  natural  justice  or  the  constitution  of*  the 
state :  there  is  nothing  of  an  arbitrary  character  in  them. 

They  arc  also  charged  with  being  contrary  to  the  ninth 
article  of  the  ameudincnts  of  the  constitution  of  the  United 
Slates,  and  the  sixth  section  of  the  Pennsylvania^bill  of  rights, 
securing  tlie  trial  by  juiy. 

As  to  the  aniciuhncnts  of  the  constitution  of  the  United 
States,  they  must  be  put  out  of  the  case ;  since  it  is  now  settled 
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that  those  amendments  do  not  extend  to  the  states:  and  this 
observation  disposes  of  the  next  exception,  which  relies  on  the 
seventh  arficle  of  those  amendments.  As  to  the  sixth  section 
of  the  Pennsylvania  bill  of  rights,  we  can  see  nothing  in  these 
laws  on  which  to  fasten  the  imputation  of  a  violation  of  the 
right  of  trial  by  jury;  since,  in  creating  the  lien  attached  to 
the  settled  accounts,  the  right  of  an  appeal  to  a  jury  is  secured 
to  the  debtoi*:  and  as  to  the  inquest  given  under  the  execution 
law,  with  a  view  to  ascertaining  if  the  rents  and  profits  can 
discharge  the  debt  in  a  limited  time,  as  a  prelude  to  the  right 
of  selling ;  we  are  well  satisfied  that  there  is  no  more  reason 
for  extending  the  provision  of  the  amendment  to  that  inquest, 
than  there  would  be  to  the  inquest  of  a  coroner,  or  any  other 
mere  inquest  of  office.  The  word  trialy  used  in  the  sixth  sec- 
tion, clearly  points  to  a  different  object;  and  the  distinction 
between  trial  by  jury  and  inquest  of  office,  is  so  familiar  to 
every  mind,  as  to  leave  no  sufficient  ground  for  extending  to 
the  latter  that  inviolability  which  could  have  been  intended 
only  for  the  former.  The  one  appertains  to  a  mere^remedy  for 
the  recovery  of  money,  which  may  be  altered  at  any  time  with- 
out any  danger  to  private  security;  the  other  is  justly  regarded 
in  eveiy  state  in  the  union,  as  among  the  most  inestimable 
privileges  of  a  freeman. 

The  two  remaining  grounds  urged  for  impugning  the  con- 
stitutionality of  these  laws,  have  been  disposed  of  by  observa- 
tions already  made. 

It  only  remains  to  consider  the  point  made  upon  the  rejection 
of  cei  tain  evidence  proposed  to  be  introduced;  theobjectof  which 
was  to  invalidate  the  settled  accounts,  by  showing  that,  in  &ct^ 
the  accounts  between  the  state  and  Nicholson  never  were  set- 
tled, that  is,  finally  and  conclusively  settled.  Here  again, 
as  was  remarked  of  the  evidence  already  considered,  admit- 
ting the  fact  proposed  to  be  proved,  what  could  it  avail  the 
party  in  this  suit!  As  far  as  the  accounts  were  settled  and 
certified,  the  law  gave  the  lien  for  the  amount  certified;  and 
why  should  thai  benefit  be  deferred  until  the  last  possible  shil- 
ling in  dispute  should  be  finally  passed  upon;  delayed  perhaps 
until  lost,  or  until  the  debtor  could  no  longer  parry  the  decision; 
and  thus  give  u  preference  to  others  at  his  willi 

If,  thou,  ihe  fact  intended  to  be  establit^lied  by  the  evidence 
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could  not  have  availed  the  plaint]ffi^  the  court  could  have 
commttted  no  error  ia  rejecting  it,  whatever  may  have  been 
the  reasons  given  for  the  rejection. 

We  are  of  opinion  that  Uiere  is  no  error  in  the  judgment 
below,  and  it  will  accordingly  be  affirmed,  with  coets. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  Pennsylvania,  and  waf  argued  by  counsel :  on  consideration 
whereof  it  is  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  circuit  court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 


Vol.  VII.— 3  U 
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George  Morris  and  David  GwtnnE)  plaintiffs  in  error 
V.  The  Lessee  of  Josiah  Harmer's  Heirs. 

Ejectment  for  a  lot  of  ground  in  the  city  of  Cincinnati. 

A  question  as  to  the  admission  of  evidence  of  the  declaration  of  a  deceased 
person,  as  to  boundary. 

Historical  facti  of  general  and  public  notoriety  may  be  proTcd  by  repute* 
tion,  an  J  that  reputation  may  be  established  by  historical  works,  of  knovn 
character  and  accuracy.  But  evidence  of  this  sort  is  confined  in  a  great 
measure  to  ancient  facts  which  do  not'pre-snppose  better  evidence  in 
existence;  and  where,  from  the  nature  of  the  trinsaetion,  or  tlie  remote- 
ness of  the  period,  or  the  public  and  general  reception  of  the  fibpts,  a  just 
foundation  is  laid  for  general  confidence. 

The  work  of  a  liring  author  who  is  within  the  reach  of  the  proce«  of  the 
court,  can  hardly  be  deemed  of  this  nature.  He  may  be  called  as  a 
witness;  he  may  be  examined  as  to  the  sources  and  accuracy  of  his  in- 
formation; and  especially  if  the  fucty  which  he  relates  are  of  a  recent  date, 
and  may  be  fairly  presumed  to  be  within  the  knowledge  of  many  living 
persons,  fh)m  whom  he  has  derived  his  materials;  there  would  seem  to  be 
cogent  reasons  to  say  that  his  book  was  not,  under  such  circumstaaoes, 
the  best  evidence  within  the  reach  of  the  parties. 

Special  circumstances,  which  were  considered  as  exempting  the  evidence 
contained  in  a  book,  called  the  **  Picture  of  Cincinnati,*'  of  the  date  of 
the  survey  of  the  city  and  laying  out  lots  in  part  of  the  sune,  firom  the 
common  rule,  which  justified  its  admission. 
The  plat  of  the  lots  in  the  city  of  Cincinnati,  wluch  had  been  recorded,  and 
on  which  the  streets  and  alleys  in  the  same  were  designated,  and  which 
had  been  generally  recognized  and  used  in  the  surveys  of  the  lots  laid 
down  in  the  same,  was  properly  admitted  in  evidence. 
The  legal  title  to  lands  in  Ohio  can  only  be  passed  by  a  proper  conTeyanoe 
by  deed,  according  to  the  laws  of  that  state. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Ohio. 

Tiiis  was  an  action  of  ejectment  prosecuted  by  Eliza  Har- 

mer,  Josiah  Hnrmer  and  William  Harmer,  children  and  heirs 

at  law  of  Josiah  Harmer,  deceased,  against  George  Morris  and 

•'  David  Gwynne,  to  recover  possession  of  a  part  of  a  town  lot  in 

the  city  of  Cincinnati. 

On  the  trial  of  the  cause,  the  defendants  excepted  to  the  ad- 
mission of  certain  evidence,  and  to  the  instructions  given  by  the 
court  to  the  jury  upon  matters  of  law. 
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To  reverse  the  judgment  in  favour  of  the  plaintiffs,  they  pro- 
eecuted  this  writ  of  error. 

The  case  was  was  .argued  by  Mr  E  wing,  for  the  plaintifls  in 
error ;  and  by  Mr  Caswell,  for  the  defendants. 

The  facts  of  the  case,  and  the  questions  of  law  which  were 
presented  for  decision,  are  fully  stated  in  the  opinion  of  the 
court. 

Mr  Justice  Btort  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  erro^*  to  revise  the  judgment  of  the  circuit 
court  for  the  district  of  Ohio,  rendered  against  the  plaintiffs  in 
error,  who  were  the  original  defendants  in  an  action  of  eject- 
ment, commenced  in  that  court  in  1828. 

The  original  suit  is  for  a  lot  of  land  situate  in  Cincinnati. 
The  original  plaintiffi  are  the  heirs  of  Gen.  Josiah  Harmer ; 
and  claim  title  to  the  premises  under  a  deed  executed  by  John 
Cleves  Symmes,  then  proprietor  of  the  lands,  including  the 
whole  city,  on  the  6th  of  May  1791,  acknowledged  on  the 
28th  of  November  1804,  and  recorded  on  the  30th  of  the  same 
month.  The  boundaries  stated  in  the  deed  are  as  follows : 
"on  the  south  on  the  front  or  river  street,  lying  directly  in 
front  of  fort  Washington,  being  twelve  rods  wide  on  the  street, 
including  two  lots,  and  extending  noithcrly  from  the  said 
front  street  twenty  rods  to  the  south  side  of  tiie  second  street 
from  the  Ohio,  and  adjoining  the  said  second  street  twelve 
rods  from  east  to  west ;  and  on  the  east  bounded  by  the  lands 
of  his  excellency  governor  St  Clair."  These  lots  were  without 
the  original  bounds  of  tlie  city.  At  the  time  when  this  deed 
was  executed,  Symmes  had  not  procured  a  legal  title  thereto 
under  his  contract  with  the  United  States  for  his  purchase; 
but  he  sul>sequently  obtained  it  in  1794. 

The  defendants,  at  the  trial,  set  up  title  to  the  premises  de- 
rived under  one  Ethan  Stone,  who  purchased  the  lands  men- 
tioned in  the  deed  from  Symmes  to  Harmer,  at  a  sherilPs  sale, 
on  an  -execution  by  one  Lannna  against  Symmes,  and  as  his 
property,  in  March  1803. 

At  the  trial  there  was  a  good  deal  of  evidence  as  to  the  loca- 
tion and  boundaries  of  the  lots  conveyed  by  the  deed  of  Symmes 
to  Harmer,  and  comprehending  the  premises  ;  and  this  consti- 
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tuted  one  of  the  points  in  controversy.  The  defendants  Silso, 
to  rebut  the  plaintiffs'  title,  gave  in  evidence  the  record  of  the 
proceedings  in  a  suit  in  chancery,  prosecuted  by  Harmer  against 
Stone  in  the  supreme  court  of  Ohio  in  1811;  the  object  of 
wliich  was  to  procure  a  decree  against  Stone  for  a  release  and 
surrender  of  his  title  to  these  lots,  under  the  sheriff's  sale ;  upon 
the  ground  expressly  stated  in  the  bill,  that  the  deed  of  con- 
veyance fropn  Symmes  to  Harmer,  in  1791  (the  former  having 
then  acquired  no  legal  title),  conveyed  only  an  equitable  title 
to  Harmer,  and  that  Stone  had  fdll  notice  thereof  at  the  time 
of  his  purchase  under  the  sherifi^s  sale.  Pending  the  proceed- 
ings, Harmer  died,  and  the  suit  was  revived  in  behcdf  of  the 
widow  and  heirs  of  Harmer ;  all  of  whom,  except  one,  were 
then  under  age,  and  prosecuted  their  suit  by  their  mother  as 
their  next  friend.  Afterwards,  in  1817,  a  decree  was  made  bn 
favour  of  the  plaintiffs,  directing  Stone  to  release  all  his  tlUe 
to  the  land  according  to  the  boundaries  contained  in  the  deed 
from  Synmies  to  Harmer ;  and  to  yield  up  the  possession  ac^ 
cordingly.  The  heirs  of  Harmer  did  not  aU  arrive  at  age  until 
1826.  After  the  rendition  of  this  decree,  one  Greorge  W.  Jones 
was  ermployed  by  Mrs  Harmer  to  procure  a  release  from  Stone 
pursuant  to  the  decree.  He  testified  that  he  came  to  Cine  in* 
nati  in  1821.  That  before  leaving  the  city  of  Philadelphia, 
Mrs  Harmer  requested  him  to  take  the  agency  of  their  claim 
in  Cincinnati,  then  in  the  hands  of  Jesse  Hunt,  and  to  receive 
a  conveyance  from  Stone  of  the  lands  decreed  to  the  heirs  of 
Harmer,  and  take  possession  of  the  same.  That,  at  that  time, 
all  the  heirs  except  one  were  minors,  and  with  her  who  was 
of  full  age,  he  had  no  conversation  respecting  the  matter  ;  nor 
had  he  any  written  authority  to  act  as  agent  for  any  of  them. 
That  after  his  arrival  at  Cincinnati  he  applied  to  Stone  for  a 
conveyance  ;  and  after  some  difficulty  and  delay,  he  got  him 
to  go  upon  the  ground  in  company  with  Mr  Este,  the  attorney 
at  law  for  Banner's  heirs,  and  Mr  Gest,  a  surveyor,  and  the 
land  was  set  off  by  Stone,  as  he  (Stone)  claimed  was  correct. 
The  surveyor  lianded  him  a  plan  of  survey ;  and  Stone  exe- 
cuted a  release  of  the  same  to  Harmer's  heirs.  That  the  wit- 
ness knew  nothing  of  the  situation  of  the  town,  or  the  true 
locality  of  tlie  lots.  He  had  no  agency  in,  nor  did  he  ever 
know  of  the  additional  description  of  the  four  town  lots  as  men- 
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tioned  in  the  deed  of  release  made  by  Stone ;  nor  did  he  know 
that  it  conveyed  other  or  different  ground  than  was  described 
in  the  deed  made  by  Symmes  to  Harmer. 

It  was  also  proved  on  the  part  of  tlie  plaintiffs,  that  in  1824 
an  execution  was  issued  against  Stone,  and  levied  upon  a  tri- 
angular piece  of  ground  at  the  junction  of  Ludlo\y  and  Front 
streets  (part  of  the  premises  included  in  the  deed  of  release  of 
Stone,  and  contended  to  be  not  included  in  the  deed  of  Synnues 
to  Harmer),  as  Stone's  property,  and  bought  at  the  sheriff's 
sale,  in  February  1825,  by  one  Timothy  Kirby,  who  afterwards, 
in  June  1827,  conveyed  the  same  to  Jones ;  and  Stohe  after- 
wards, in  August  of  the  same  year,  upon  a  representation  that 
it  was  bought  by  Jone?^  for  Harmer's  heirs,  to  quiet  their  title, 
executed  a  release  thereof  to  Kirby. 

It  was  also  proved  that  Harmet's  heirs  have  always  been  in 
the  undisturbed  possession  of  the  land  released  by  Stone  to 
them,  under  the  decree.  That  about  the  year  1821  or- 1822, 
Josiah  Harmer,  one  of  the  heirs,  then  a  minor,  but  who  came 
of  age  in  1823,  came  to  Cincinniati ;  and  wishing  to  erect  a 
house  on  the  corner  of  the  triangular  piece  of  ground  above 
referred  to,  contracted  for  the  building  of  the  same,  which  was 
erected  thereon,  and  has  ever  since  been  in  the  possession  and 
occupancy  of  persons  holding  under  Harmer's  heirs,  and  pay- 
ing rent  to  them. 

This  statement  of  facts  is  necessary  to  understand  the  in- 
structions prayed  of  the  court,  which  will  hereafter  come  under 
consideratioiL  Before  proceeding  to  consider  them,  it  will  be 
proper  to  dispose  of  some  minor  exceptions  taken  to  certaio 
evidence,  which  was  admitted  at  the  trial. 

It  has  been  already  stated,  that  one  of  the  points  of  contro- 
versy at  the  trial  was  as  to  the  true  location  and  boundary  of 
the  lots  conveyed  by  Symmes  to  Harmer.  One  Thomas  Hen- 
derson, a  witness,  among  other  things,  testified  that  '*  he  had 
heard  a  number  of  the  old  citizens  of  Cincinnati,  now  dead, 
speak  of  the  situation  of  the  lots  sold  by  Symmes  to  Harmer  ; 
and  namedparticularly  Joel  Williams,  one  of  the  old  proprie- 
tors of  the  other  part  of  the  town,  and  David  Zeigler,  who,  he 
said,  was  the  reputed  agent  of  Gen.  Harmer ;  and  in  the  con- 
versation spoken  of^  warmly  censured  Ethan  Stone  for  attempt- 
ing to  take  from  Harmer  his  property."     The  defendants  oh-. 
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jected  to  the  admission  of  Zeigler's  declaration,  as  to  the  loeaibm 
of  said  lots;  which  objection  was  overruled  by  the  court,  and 
the  statement  of  said  Zeigler,  as  testified  by  said  witness,  was 
admitted  in  evidence  to  the  jury.  The  defendants  excepted 
to  the  admission  of  this  evidence. 

It  is  observable  that  the  exception  is  not  general  to  the  de- 
clarations of  Zeigler,  but  only  to  that  which  respected  the 
location  of  the  lots.  Nor  does  it  appear  that  any  declaration 
of  Zeigler  was  given  in  evidence,  except  what  is  above  stated. 
Now,  if  Zeigler  made  no  other  declaration,  or  the  plaintifis 
waived  giving  any  other  declaration  in  evidence,  notwithp«and- 
ing  the  court  ruled  it  to  be  admissible,  it  is  difficult  to  perceive 
how  this  exception  can  be  maintained,  .or  how  the  defendants 
have  been  prejudiced.  As  far  as  Zeigler's  declaration  is  in 
evidence,  it  is  merely  introductory,  that  he  spoke  **  of  the  situa- 
tion of  the  lots;**  and  it  no  where  appears  that  any  further  de- 
claration, except  in  this  general  way,  was  in  evidence.  Such 
a  statement,  so  utterly  inconsequential,  cannot  form  any  proper 
matter  of  exception.  It  proves  nothing ;  and  can  be  considered 
in  no  other  light  than  as  the  introductory  language  of  the  wit- 
ness himself. 

The  plaintiffs  then  offered  to  read  from  Dr  Drake's  work, 
called  a  picture  of  Cincinnati,  the  date  of  the  surveying  and 
laying  out  lots  in  that  part  of  Cincinnati  which  lies  east  of  the 
garrison  reservation.  To  the  admission  of  this  book  in  evidence, 
the  defendants  objected ;  the  author  being  (as  was  agreed) 
alive,  and  his  deposition,  as  to  other  matters,  taken  in  the 
cause.  The  court  overruled  the  objection,  and  admitted  the 
evidence  to  go  to  the  jury.  To  this  decision,  also,  the  defend- 
ants excepted. 

If  this  exception  were  to  be  considered  solely  upon  the 
general  principles  of  the  law.of  evidence,  we  should  think  that 
it  was  well  taken.  All  evidence  of  this  sort  must  be  considered 
as  mere  hearsay;  and  certainly,  as  hearsay,  it  is  of  no  very 
satisfactory  character.  Historical  facts,  of  general  and  public 
notoriety,  may  indeed  be  proved  by  reputation;  and  that  repu- 
tation may  be  established  by  historical  works  of  known  cha- 
racter and  accuracy.  But  evidence  of  this  sort  is  confined  in  a 
great  measure  to  ancient  facts,  which  do  not  presuppose  better 
evidence  in  existence ;  and  where,  from  the  nature  of  the  trans- 
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actions,  or  the  remoteness  of  the  period,  or  the  poblic  and 
general  reception  of  the  facts,  a  just  foundation  is  laid  for  gene* 
nd  confidence.  See  1  Starkie's  Evid.  pL  1,  sect.  40  to  44»  p. 
60  to  64;  1  Starkie's  Evid.  pL  2,  sect.  55,  p.  180, 181.  But 
the  work  of  a  living  author,  who  is  within  the  reach  of  process 
of  the  court,  can  hardly  be  deemed  of  this  nature.  He  may 
be  called  as  a  witness.  He  may  be  examined  as  to  the  sources 
and  accuracy  of  his  information ;  and  especially  if  the  fiicts 
which  he  relates  are  of  a  recent  date,  and  may  be  fairly  pre* 
sumed  to  be  within  the  knowledge  of  many  living  persons,  frcMfn 
whom  he  has  derived  his  materials;  there  would  seem  to  be 
cogent  reasons  to  say,  that  his  book  was  not,  under  such  cir- 
cumstances, the  be^t  evidence  within  the  reach  of  the  parties. 
But  we  think  there  are  special  circumstances  in  this  case 
which  exempt  the  evidence  from  the  common  rule,  and  justify 
its  admission.  Doctor  Drake  had  been  already  used  by  the 
defendants  as  a  witness  in  the  cause,  on  the  point  as  to  loca^ 
tion  and  boundary  of  the  lots.  He  stated,  among  other  things^ 
that  he  was  present  when  Joseph  Gest,  the  city  surveyor,  made 
a  survey  of  the  foundation  of  old  fort  Washington,  a  plat  and 
description  of  which,  by  Gtost,  was  then  before  him,  and  was 
in  the  case :  and  after  stating  his  belief  of  its  accuracy,  and  his 
reasons  for  so  believing,  he  added,  *^  finally,  in  preparing  a  plat 
of  the  town  for  the  picture  of  Cincinnati  in  1814, 1  took  great 
pains  to  lay  down  the  site  of  the  fort  correctly,  and  I  find  that 
the  plat  made  by  Mr  Crest  corresponds  almost  'sxjaicily  with  itP 
And  in  answer  to  a  further  question  of  the  defendants,  what 
would  be  the  location  of  four  lots,  the  calls  for  which  were 
directly  iri  front  of  fort  Washington ;  he  stated,  "  they  must  all 
lie  between  Ludlow  street  and  Broadway,  that  is,,  west  of  Lud- 
low  street."  Now,  these ''answers,  which  were  brought  out 
upon  the  defendants'  own  inquiries  of  their  own  witness,  seem 
to  us  to  justify  the  admission  of  the  book  of  Doctor  Drake,  for 
the  purpose  of  explaining,  qualifying,  or  controlling  his  evi« 
dence.  The  remarks  of  Dr  Dmke  in  his  book,  as  to  the  date 
of  the  surveying  and  laying  out  lots  in  that  part  of  Cincinnati 
which  fies  east  of  the  garrison  reservation,  (and  which  was 
comprehended  in  the  scope  of  his  testimony,)  might  have  been 
important  for  this  purpose:  and  at  all  events,  the  plaintiffs 
might  properly  refer  to  this  book  to  show  statements^  which 
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might  affect  the  results  of  his  testimony.     In  this  view  we 
think  the  evidence  was  admissible;  and  its  bearing  in  any  other 
view  is  not  shown  to  have  been  in  the  slightest  degree  material 
to  the  cause. 

The  defendants  subsequently  offered  in  evidence  a  map  con- 
tained in  the  same  book,  it  being  a  plan  of  the  town  of  Cin- 
cinnati, exhibiting  the  same  plan  of  the  town  as  that  offered 
by  the  plaintifls,  except  that  the  four  first  lots  were  not  num- 
bered. The  plaintiflEs  then  produced  another  plat  marked  No. 
S,  and  again  called  Henderson,  who  testified  that  be  saw  the 
plat  for  the  first  time  in  1809,  while  the  depositions  in  per- 
petuum  used  in  this  cause  were  taking.  That  the  said  plat 
was  shown  to  him  by  John  C.  Symmes,  in  the  presence  of 
Daniel  Symmes.  That  the  writing  thereon,  and  the  lines,  but 
not  the  numbers,  were  then  put  upon  it  in  the  hand  writing  of 
J.  C.  Symmes.  That  in  1811  the  said  plat  was  again  shown 
to  him,  at  which  time  the  figures  numbering  the  lots  were 
upon  it,  and  he  recognized  these  figures  as  being  in  the  hand 
writing  of  Daniel  Symmes.  That  he,  then,  at  the  request  of 
the  proprietors  and  several  of  the  old  citizens  of  the  town, 
copied  the  plat,  protracting  it  on  a  larger  scale,  and  placed  his 
copy  on  the  records  of  the  county;  and  that  the  same  has 
since  governed  him,  and  all  other  surveyors,  as  far  as  he  hvs 
known,  in  surveys  made  in  that  part  of  the  town,  now  city  of 
Cincinnati.  That  this  plan  was  recorded  for  the  purpose  of 
preserving  the  original  plan  of  that  part  of  the  town  which 
was  laid  out  by  J.  C.  S3mfunes;  and  the  inhabitants  of  Cincin*- 
nati  have  since  recognized  it  as  the  true  plan  of  the  said  part 
of  the  town,  except  Ethan  Stone^  then  in  possession  of  the  block 
in  which  the  land  in  controversy  is  situated,  who  denied  its 
correctness.  That  this  was  the  only  plan  of  that  part  of  the 
city  known  and  recognized  by  the  citizens  of  Cincinnati ;  that 
the  size  and  number  of  the  streets  and  alleys  were,  determined 
with  reference  to  that  plan ;  that  all  the  surveys  of  the  lots, 
streets  and  alleys  in  that  part  of  the  city  were  made  with  refer- 
ence to  that  plan,  so  far  as  he  knows;  that  he  never  knew  of 
any  olher  plan;  and  no  other  was  ever  adopted  as  the  [dan  of 
the  iipi>er  |»art  of  the  town.  The  plaintiffs  thereupon  offered 
the  said  pint  in  evidence  to  the  jury,  for  the  purpose  of  show- 
ing the  original  plan  of  that  part  of  the  city.     The  defendants 
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objected  to  its  admission.  The  court  overruled  the  objection, 
and  admitted  the  plat  in  evidence ;  directing  the  jury  to  disre- 
gard any  thing  written  on  it  by  J.  C.  Symmes.  An  exception 
was  taken  to  this  decision  of  the  court,  and  the  question  now 
is  upon  its  correctness. 

We  are  of  opinion  that  the  plat,  upon  this  evidence,  was 
rightly  admitted.  It  is  to  be  considered,  that  J.  C.  Symmes 
was  the  original  proprietor  of  the  whole  city  when  it  was  laid 
out ;  and  that  the  plat  was  in  his  possession,  and  held  out  by 
him  as  the  original  plat.  It  was  traced  back  to  that  possession 
more  than  twenty-two  years  before  the  trial ;  and  was  the 
oldest  and  only  original  plat  known  to  be  in  existence.  It 
was  a  publicly  recognized  plat  by  which  the  corporate  authori- 
ties and  citizens  ascertained,  and  regulated  their  surveys, 
lots,  streets,  and  alleys.  And  having  been  so  longcOidso 
publicly  recognized,  it  was  the  highest  species  of  evidence  of 
reputation  as  to  the  location  and  boundaries  of  the  lots,  streets, 
and  alleys ;  and  not  the  less  so  because  it  was  contested  by 
a  single  individual,  whose  interests  might  be  affected  by  iU  It 
was  not  conclusive  upon  his  rights,  but  it  was  admissive  as  the 
best  proof  then  known  to  the  plaintiffi  of  the  general  laying 
out  and  boundaries  of  the  lots  and  streets  of  the  city,  recog^ 
nized  by  the  original  proprietor,  and  those  who  had  succeeded 
to  his  rights,  as  well  as  by  the  public.  But  if  tliis  were  even 
doubtful  (which  we  do  not  admit),  it  would  still  be  admissible ; 
since  it  is  not  even  pretended,  that  it  differed  in  any  materiid 
circumstance  from  other  plats  then  laid  before  the  jury  by 
both  parties,  except  as  to  the  figures  numbering  the  lots  ;  and 
these  the  court  directed  to  be  disregarded.  The  question, 
therefore,  made  at  the  bar  as  to  the  admission  of  hearsay,  post 
litem  motam,  does  not  arise,  and  may  well  be  left  for  decision, 
until  it  constitutes  the  very  point  for  judgment.  It  has,  in- 
deed, been  suggested  at  the  bar,  that  Symmes  produced  the 
plat  after  Stone  had  obtained  his  title  to  the  premises,  and 
therefore  had  an  interest  to  maintain  the  title  of  Harmer,  in 
order  to  escape  from  his  warranty  to  the  latter  under  his  deed 
of  1791.  But  no  such  interest  could  exist ;  for  whatever  was 
the  trpe  location  of  thn  lots  conveyed  by  that  deed,  Symmes 
undoubtedly  had  the  title  at  the  time :  and  Stone,  not  being  a 
secpnd  purchaser  by  deed  from  Symmes,  but  a  mere  purchaser 
Vol.  VIL— 3  V 
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at  a  sheriff's  sale  on  execution,  could  take  only  suck  title  as 
Symmes  then  possessed  in  the  premises.  And  the  not  record- 
ing of  the  deed  to  Harmer  until  after  Stone's  purchase,  will  not 
affect  Harmer's  title  (it  being  clearly  good  between  the  parties), 
as  it  might  have  done  if  Stone  had  l)een  a  subsequent  purcha- 
ser from  Symmes  by  deed,  without  notice.  The  plat,  then, 
came  from  Symmes's  possession  at  a  time  when  he  had  not 
even  a  semblance  of  interest  in  the  controversy. 

We  now  come  to  that  which  constitutes  the  main  hinge  of 
the  present  suit,  and  by  which  its  ultimate  merits  are  to  be  de- 
cided ;  and  that  is,  the  instructions  given  and  refused  by  the 
court. 

The  first  instruction  was  prayed  for  by  the  plaintiffs,  and  is 
as  follows.  ^*  The  comisel  for  the  plaintiffs  move  the  court  to 
instruct  the  jury  that  inasmuch  as  they  claim  title  to  the 
premises  in  dispute  under  the  deed  from  Symmes  to  Harmer, 
and  not  under  the  deed  of  release  made  by  Stone,  they  cannot 
be  divested  of  their  title  to  the  lots  which  that  deed,  conveyed 
to  Harmer,  by  the  possession  of  these  premises  for  the  period  of 
five  or  six  years,  which  they  supposed  to  be  a  part  of  these 
lots,  though  embraced  in  the  deed  of  release,  but  not  in  the 
decree ;''  which  instruction  the  court  accordingly  gave.  It 
does  not  appear  upon  the  record,  that  this  instructicm  so  given 
was  in  express  terms  excepted  to  by  the  defendants ;  the  ex- 
ception being  stated  in  the  following  terms,  after  the  instruc- 
tions asked  by  the  defendants.  **  The  court  charged  the  jury 
as  requested  by  the  defendants  upon  the  first  instruction  asked 
by  them;  but  refuse  the  residue  of  the  instructions  in  manner 
and  form  as  the  same  were  prayed  for ;  to  which  several  opbuons 
of  the  court  m  delivering  their  charge  as  aforesaid^  the  defendanU 
except^  4*^."  But  we  think,  that  the  fair  import  of  these  last 
words  embraces  the  instruction  asked  by  the  plaintifls ;  for 
that  was  an  opinion  delivered  by  the  court  in  its  charge  to  the 
jury. 

That  the  deed  of  Symmes  to  Harmer,  in  1791,  passed  a 
legal  title  to  Harmer,  which  became  consummated  in  th^  lat- 
ter when  Symmes  obtained  his  patent  from  the  United  Stales 
in  1794,  is  not  controverted.  The  question  is,  whether  the 
subsequent  proceedings  under  the  bill  in  equity,  in  which  that 
tide  is  asserted  to  be  equitable,  and  the  release  given  by  Stone 
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under  that  decrcMi,  and  the  subeequent  posReasion  of  tlie  lieirs 
of  Ilarmer  of  the-lands  so  released,  do,  under  tbe  circumstances, 
estop  tbem  from  setting  up  their  legal  title  against  the  defend- 
ants.   We  are  of  opinion  that  they  do  not. 

It  is  very  clear  that  Mrs  Harmer  could  not,  as  prochein  ami, 
during  tbe  minority  of  the  heirs,  authorize  any  release  to  be 
taken,  which  did  not  conform  to  the  decree,  so  as  to  make  it 
binding  upon  them.  In  point  of  ftict,  if  the  evidence  is  to  be 
believed^  the  agent  never  intended  to  take  any  release  which 
did  not  conform  to  the  decree;  and  he  received  it  upon  Stone's 
representation  that  it  did  so  conform.  And  it  no  where  appears 
from  I  he  evidence,  that  the  heirs  had  any  knowledge  of  their 
rights,  and  of  the  mistake  in  the  release,  until  the  present  suit 
was  brought.  Unless  the  heirs  had  full  knowledge  of  their 
rights,  and  of  the  mistake  in  the  release ;  and  with  that  know- 
ledge held  possession  of  the  premises  in  the  release  after  they 
arrived  of  age ;  they  could  not  be  deemed  to  have  confirmed  the 
transaction,  or  to  have  accepted  the  release  as  full  satisfiiction 
and  performance  of  the  decree. 

We  give  no  opinion  what  under  such  circumstances  would 
have  been  the  eflect  of  such  acquiescence  or  confirmation  upon 
the  rights  of  the  plaintifls  derived  from  the  decree  ;  or  whether 
afterwards'  they  would  be  permitted  to  repudiate  the  wliole 
transac'jon,  and  compel  a  new  execution  of  the  decree.  Here, 
the  title,  set  up  by  Uie  plaintiffs,  is  not  derived  from  or  under 
the  decree  or  release  ;  but  is  a  legal  title  paramount  to  both. 
Are  the  plaintiff  then  estof^ped  in  law  to  set  up  that  title  1 
We  think  not.  The  bill  in  equity  does  not  estop  them ;  for 
that  t»ll  stated  the  derivation  of  title  correctly ;  and  the  decree 
conforms  to  it.  Neither  the  tide  set  up  in  the  bill,  nor  the  de- 
cree, asserts  any  claim  repugnant  to  the  present  claim.  The 
decree  requires  Stone  to  convey  the  very  land  in  controversy. 
The  only  difficulty  is,  that  the  bill  avers  the  title  of  the  plain- 
tifls to  be  on  equitable  instead  of  a  legal  title.  But  as  all  the 
facts  are  stated  truly  ito  the  bill,  it  is  nothing  more  than  a 
mistake  of  law.  If  the  defendants  could  relytipon  that  bill 
and  decree  as  an  estoppel,  it  must  be  because  the  facta  therein 
stated  are  repugnant  to  the  present  title  asserted  by  them. 
But  such  f.4  not  the  posture  of  the  case. 

The  plaintiffs  then,  having  a  legal  title  to  the  premisefl^ 
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which  they  have  never  parted  with  by  a  proper  conveyance^ 
they  are  entitled  to  the  instruction  prayed  for ;  unless  their 
possession  of  the  land  under  the  release,  not  included  in  the 
decree,  amounts  in  law  to  an  extinguishment  ai  their  title. 
We  know  of  no  principle  of  law,  on  which  this  can  be  main- 
tained. 

The  legal  title  to  land  in  Ohio  can  be  passed  only  by  a 
proper  conveyance,  by  deed,  according  to  the  laws  of  that 
state.  The  present  is  an  attempt  to  set  up  a  parol  waiver 
of  title  by  acts  in  pais ;  a  parol  acceptance  of  other  land, 
in  lieu  of  that  belonging  to  the  plaintiff.  As  an  extinguish- 
ment, or  an  estoppel,  it  is  equally  inadmissible.  The  ques- 
tion is  quite  a  different  one,  what  would  be  the  effect  of 
such  an  acceptance  and  acquiescence  under  it  by  the  parties 
for  a  long  time,  as  matter  of  evidence  upon  a  point  of  disputed 
boundary.  The  instruction  given  involves  no  such  considera- 
tion. It  prevents  the  more  general  question  whether  the  pos- 
session of  the  released  premises,  precluded  the  plaintifls  from 
asserting  their  legal  title  to  the  land  sued  for.  We  concur 
with  the  c  jurt  below  in  thinking  that  it  did  not. 

The  first  instruction  asked  by  the  defendants,  having  been 
given  by  the  court,  may  be  passed  over  without  notice.  The 
second,  third,  fourth  and  fifth  instructions  are  as  follows: 

^  If,  upon  the  whole  evidence,  the  jury  believes  that  Mrs 
Harmer,  the  next  friend  of  the  minors,  in  prosecuting  the  bill 
in  chancery,  and  obtaining  the  decree  given  in  evidence,  au- 
thorized George  W.  Jones  to  obtain  the  deed  of  release,  under 
the  decree,  and  to  take  possession  of  the  lands,  and  that  Greorge 
W.  Jones,  under  this  authority,  as  agent  for  the  complainant 
obtaining  the  decree,  and,  in  conjunction  with  the  attorney 
for  the  complainants  that  obtained  the  decree,  assented  to  the 
location  of  the  ground;  and  Gteorge  W.  Jones,  as  such  agent, 
accepted  a  deed,  and  took  possession  of  the  land  according  to 
the  boundaries  described  in  the  deed :  the  lessors  of  the  plaintiff 
are  concluded  by  his  acts,  and  the  plaintiflSs  cannot  recover. 

S.  If|  upon  the  whole  evidence,  the  jury  believe  that  Mrs 
Harmer,  the  next  friend  of  the  minors  in  prosecuting  the  bill  in 
chancery,  and  obtaining  the  decree  given  in  evidence,  author- 
ized George  W.  Jones  to  obtain  the  deed  of  release,  under  the 
decree,  and  to  take  possession  of  tlie  lands ;  and  that  (Seorge 
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W.  Jones^  under  this  authority,  as  agent  for  the  complainants 
obtaining  the  decree,  and»  in  conjunction  with  the  attorney  for- 
the  complainants  in  obtaining  the  decree,  assented  to  the  loca- 
tion of  the  ground,  and  Greorge  W.  Jones,  as  such  agent,  ac* 
cepted  a  deed,  and  took  possession  of  the  land  according  to  the 
boundaries  described  in  such  deed,  and  continued  that  possess- 
ion, exercising  acts  of  ownership  as  agent  after  all  the  lessors 
of  the  plaintiff  obtained  their  full  age;  and  the  defendants  pur- 
chased before  the  lessors  of  the  plaintiffs  disavowed  the  acts  of 
George  W.  Jones,  and  without  any  notice  or  knowledge  of  an 
intention  of  the  lessors  of  the  plaintifis  to  disavow  the  acts  of 
said  Jones,  public  sale  of  the  adjacent  lands  being  made,  with 
the  knowledge  of  said  Jones,  and  no  notice  given  by  him  that 
the  lessors  of  the  plaintiff  (he  continuing  their  agent)  had 
disavowed,  or  intended  to  disavow,  his  acts  in  locating  the 
lands,  and  taking  a  deed  for  and  possession  thereof:  the  plain- 
titb  cannot  recover. 

4.  That  the  deed  of  release  from  E.  Stone  to  T.  Kirby,  and 
the  decree  from  the  sheriff  to  T.  Kirby,  given  in  evidence  in  this 
cause,  for  part  of  the  lands  previously  released  by  E.  Stone  to 
the  lessors  of  the  plaintiffs,  under  the  decree,  in  execution  of  a 
contract  paramount  to  the  original  title  of  E.  Stone,  and  de- 
creed to  be  executed,  did  not,  in  law,  divest  the  title  of  the  less- 
ors of  the.plaintiffi^  previously  acquired  to  the  lands  so  released 
by  E.  Stone  to  Kirby,  and  conveyed  by  the  sheriff  tp  Kirby,  and 
the  continuance  of  the  lessors  of  the  plaintiff  in  possession  of 
all  the  land  released  to  them,  under  the  decree,  and  taken  pos- 
session of  by  George  W.  Jones,  and  retaihing  the  title  thereto, 
is,  in  law,  a  continued  affirmance  of  the  acts  of  Greorge  W. 
Jones  as  their  agent,  which  cannot  be  disavowed  without  re- 
leasing to  E.  Stone,  and  restoring  to  him  the  possession  of  that 
fraction  of  the  land,  released  under  the  decree  which  the  loca* 
tion  claimed  in  the  first  does  not  cover. 

5.  That  the  relation  in  which  the  defendants  are  proved  to 
stand  to  those  under  whom  they  claim  title,  does  not  warrant 
the  jury  to  infer  that  the  defendants  had!  knowledge  that  the 
lessors  of  the  plaintiffs  had  disavowed,  or  intended  to  disavow, 
the  location  as  accepted  by  George  W.  Jones. 

The  second  instruction  proceeds  upon  the  ground,  tliat  the 
authority  giveu  by  Mrs  Ilaimcr  to  Jones,  liis  assenting  to  nc- 


Digitized  by  VjOOQIC 


666  SUPREME  COURT. 

[Morrit  T.  The  Leaee  of  H«nner^  Hdn.] 
cepi  the  release  of  Btone,  and  taking  poeeeerion  of  the  land  re* 
leased,  concluded  the  {dainUflb  from  a  right  to  recover;  although 
they  were  minors,  and  never  personally  assented  thereto.  From 
What  has  been  already  said,  this  instruction  was  properly  re- 
fused. Mrs  Hanner  had  no  authority  to  bind  ihe  heits  by  the 
acceptance  of  any  release,  not  conforming  to  the  decree. 

The  third  instruction  proceeds  upon  the  ground,  that  the 
acceptance  of  the  release  by  Jones,  under  the  authority  of  Mis 
Harmer,  and  the  possession  of  the  land  by  Jones  as  agent,  and 
continuing  that  possession  after  the  plaintifls  attained  full  age, 
and  until  after  the  defendants  had  made  their  purchases 
of  the  land,  without  any  disavowal  or  notice  of  disavowal  by 
the  plaintifls  of  the  acts  of  Jones ;  would  preclude  the  plaintifls 
from  a  right  to  recover  We  think,  for  reasons  already  given, 
the  law  is  otherwise,  and  therefore  the  instruction  was  rightly 
refused. 

The  fourth  instruction  afllrms,  that  the  release  of  Stone  to 
Kirby  for  part  of  the  land  include  in  the  prior  release  of  Stone, 
under  the  decree,  did  not  divest  the  legal  title  of  the  plaintifls 
to  the  lands  so  released  to  them.  So  far  the  instruction  prayed 
was  undoubtedly  correct.  But  it  did  not  stop  here,  but  pro- 
ceeded to  declare  that  the  continuance  of  the  plaintifl*  in  pos- 
session of  the  land  so  released  by  Stone,  under  the  decree,  was 
a  continued  affirmance  of  the  acts  of  Jones  as  their  agent,  which 
could  not  be  disavowed  without  releasing  to  Stone,  and  restor- 
ing to  him  the  possession  of  that  fraction  of  the  land  released, 
which  the  decree  did  not  cover.  To  this  instruction  tliere  are 
two  objections.  The  first  is,  that  if  the  release  to  Kirby  by 
Stone,  and  the  conveyance  by  Kirby  to  Jones,  were  for  the  ex- 
clusive benefit  of  the  heirs  of  Harmer,  and  to  quiet  their  title 
to  that  fraction  of  land,  (as  the  evidence  in  the  case  asserts^)  no 
such  release  could  be  now  reauired,  since  the  plainUf&  would 
he  entitled  to  it  by  an  independent  title.  But  the  other  is 
equally  decisive.  If  the  plaintifls  possess  a  legal  title  to  the 
land  in  controversy,  not  founded  on  that  release,  it  con  furnish 
no  bar  to  their  right  to  recover,  that  there  exists  an  equitable 
claim  against  them  to  surrender  other  land  taken  under  that 
release,  to  ^hich  ex  aequo  et  b6no,  they  are  not  entitled.  Th^ 
instruction  was,  therefore,  properly  refused. 

The  fifth  and  last  instniction  proceeds  upon  the  groond,  that 
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knowledge  on  the  part  of  the  defendants,  that  the  plaintifis  had 
disavowed,  or  intended  to  disaToWi  the  location  as  accepted  by 
Jones,  might  vary  the  right  of -ihe  plaintifib  to  recover ;  and 
that  the  relation  in  which  the  defendants  are  proved  to  stand 
to  those  under  whom  they  claim  title,  did  not  wanant  the  jury 
to  infer,  that  the  defendants  had  that  knowledge.  This  in<^ 
struction  is  open  to  the  objection,  that  it  asks  the  court  to  de- 
cide upon  a  matter  of  fact,  as  to  what  the  relation  was,  in 
which  the  defendants  were  proved  to  stand,  to  those  imder 
whom  they  claimed  title.  But  the  decisive  answer  is,  that  it 
asks  on  instruction  upon  a  point  of  law,  not  shown  to  have  any 
legal  bearing  upon  the  case.  It  could  have  no  influence  upon 
the  cause,  if  given,  and  might  have  had  a  tendency  to  mislead 
the  jury.  It  was,  therefore,  properly  refused  by  the  court. 
The  judgment  of  the  circuit  court  is  afSrmed,  with  costs. 
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Habeaa  corpus.  W.,  at  May,  term  1839  of  the  circuit  court  of  the  diitrict 
of  Columbia,  was  tried  upon  three  indictments  for  offences  against  the 
United  States,  and  was  sentenced  on  each  to  imprisonment  for  tliree 
months,  and  to  pay  a  fine^  on  one  indictment  of  two  thouMnd  doUar%  on 
anoUier  of  seven  hundred  and  fifty  dollars,  and  on  another  of  three  hun- 
dred doUars,  with  the  costs  of  prosecution.  No  award  was  made  on  either 
jud^ent,  that  W.  should  stand  committed  until  the  sentence  be  per- 
formed. W.  was,  under  these  sentences,  committed  to  jail  by  the  then 
marshal  of  the  district,  and  upon  the  expiration  of  his  office,  and  the 
appointment  of  his  successor,  after  the  term  of  W.'s  imprisonment  was 
exhausted,  he  was  delivered  over  in  jail,  witl^  other  prisoners,  to  his  no- 
cessor,  and  has  ever  since  been  detained  in  custody.  The  time  of  im- 
prisonment expired  on  tiie  14th  Hay  1830.  On  the  3d  September  1899^ 
the  district  attorney  sued  forth  three  several  writs  of  fieri  &cias  to  levy 
the  fines,  which  were  returned  **  nulla  bona."  On  the  16th  Febniaty 
1830,  three  writs  of  capias  ad  satisfaciendum  were  issued  against  W.  for 
the  fines,  returnable  to  the  next  term  of  the  court  in  May,  which  writs 
commanded  the  marshal  to  take  W.,  and  him  safely  keep,  and  have  his 
body  before  the  circuit  court  on  the  first  Monday  of  the  term,  to  satisfy 
the  United  States  for  the  fines  and  costs,  fcc.  No  return  was  nude  to  the 
court  by  the  marshal,  according  to  the  exigency  of  the  writ,  and  nothing 
further  was  done  until  the  10th  day  of  January  1833;  when  the  late  mar- 
shal of  the  district  made  a  return  to  each  writ  of  capias  ad  satisfiuuendum 
(( cepi  and  delivered  over  to  ray  successor  in  office. "  W.  petitioned  tlie 
court  for  a  habeas  corpus,  asserting  that  he  was  illegally  confined.  I^he 
court  awarded  the  writ;  and  on  the  return  thereof,  discharged  the  prisoner 
from  confinement. 

This  court  has  authority  to  award  a  habeas  corpus  upon  this  state  of  facts. 
As  it  is  tlie  exercbe  of  the  appellate  power  of  the  court  to  award  the 
writ,  it  is  ivithiu  its  jurisdiction  to  do  so.  It  is  revising  the  eflTect  of  the 
process  of  the  circuit  court  under  which  the  prisoner  is  detainedi  and  is 
not  the  exercise  of  original  jurisdiction. 

The  eighth  amendment  to  the  constitution  of  the  United  States,  which  de- 
clares that  excessive  fines  shall  not  be  imposed,  is  addressed  to  courts  of 
tlic  United  States  exercising  criminal  jurisdiction,  and  is  doubtless  man- 
datory to,  and  a  limitation  upon  their  discretion.  But  this  court  have  no 
appellate  jurisdiction  to  revise  tlic  sentences  of  inferior  courts^  in  criminal 
cases;  and  cannot,  even  if  the  excess  of  the  fine  was  apparent  on  the 
reconl,  revci-se  the  sentence. 

I'hc  prisoner  could  not  be  detained  in  jail  longer  than  the  return  day  of  the 
process;  and  he  should  then  have  been  brought  into  the  circuit  court  and 
commilieil,  by  oixlcr  of  the  court,  to  the  custody  of  (he  »nft"»h^',  for  pay- 
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ment  of  the  fine.  Thii  not  hayui;  been  done,  by  the  law  of  Maiybuid, 
which  if  the  Uw  of  the  part  of  the  district  of  Columbia  in  which  is  titiiated 
the  city  of  Washington,  he  is  entitled  to  be  diachaiged  from  confinement 
under  the  process. 

TOBIAS  WATKINS,  by  Mr  Brent,  his  counsel,  presented  a 
petition  to  the  court,  setting  forth  that  at  the  term  of  the  cir- 
cuit court  of  the  district  of  Columbia,  holden  for  the  county 
ot  Washington,  on  the  first  Monday  of  May  1829,  certain  pre- 
sentments and  indictments  were  found  against  him,  upon  three 
of  which  indictments  trials  were  had  and  verdicts  passed 
against  him,  and  judgments  on  such  verdicts  respectively  were 
pronounced  by  the  court,  purporting  to  condemn  him  to  certain 
terms  of  imprisonment,  and  also  to  the  payment  of  certain 
pecuniary  fines  and  costs,  for  the  supposed  offences  therein. 
For  the  nature  of  those  proceedings  the  petitioner  referred  to 
the  exemplifications  filed  in  this  court,  with  an  application  made 
to  the  court  at  January  term  1830,  S  Peters's  Rep.  19S.  The 
{>etition  stated  that  immediately  after  the  rendition  of  siich 
judgments,  and  in  pretended  execution  of  the  same,  on  the 
14th  day  of  August  1829,  he,  the  petitioner,  was  committed  to 
the  common  jail  of  Uie  county  of  Washington,  and  there  re- 
mained until  the  terms  of  imprisonment  imposed  by  the  seve- 
ral judgments  had  expired,  the  same  having  expired  on  the 
14th  day  of  May  1830 :  and  that  ever  since  that  time  he  has 
been,  and  still  is.  detained  in  the  criminal  apartment  of  the 
prison,  under  the  colour  and  pretence  of  authority,  not  only  of 
the  judgments,  but  of  tluee  certain  writs  issued  on  the  16th  day 
of  February  1830,  by  tlie  clerk  of  tlic  circuit  court  of  Washington 
county,  by  special  orders  of  the  district  attorney  of  the  United 
States  for  the  district  of  Columbia,  as  he  has  been  informed 
agd  believes,  at  the  request  and  by  direction  of  the  president 
of  the  United  States.  That  he  is  illegally  detained  in  prison 
by  the  authority  of  the  said  writs,  as  he  is  well  advised ;  and 
avers  that  they  give  no  authority  for  his  commitment  and  de- 
tention, having  been  not  only  illegally  and  oppressively  issued, 
but  he  hne  been  by  them  deprived  of  tlie  privilege  secured  to 
him  by  the  laws  of  the  land,  to  be  leleascd  from  imprisonment 
on  tiic  groimd  of  his  insolvency,  cmd  being  unable  to  pay  his 
debti?. 

Vol.  VU.— 3  S\ 
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The  writs  gave  do  authority  for  bis  present  detention  and 
imprisonment,  for  a  longer  period  than  the  first  Monday  in  May 
1830 ;  since  which  time,  even  admitting  the  writs  to  have 
been  legally  issued^  his  imprisonment  has  been  illegal  and  op- 
pressive, ahd  without  any  authority  whatever.  That  the  fines 
are  excessive,  and  as  such,  contrary  to  the  laws  of  the  land,  as 
he  was  at  the  time  they  were  imposed,  and  ever  since  has  been 
unable  to  pay  the  same,  and  it  is  not  the  law  of  the  land  that 
a  citizen  shall  be  confined  for  life  for  fin-'s  which  he  cannot 
pay.  He  has  been  refused  the  benefit  of  the  insolvent  laws^ 
and  if  relief  cannot  be  obtained  from  this  court,  from  his  inabi- 
lity to  pay  the  fines  he  will  be  confined  for  life. 

The  petition  "  prays  the  benefit  of  the  writ  of  habeas  corpus 
to  be  directed  to  the  marshal  of  the  district  of  Columbia,  in 
whose  custody,  as  keeper  of  said  jail,  your  petitioner  is,  com- 
manding him  to  bring  before  your  honours  the  body  of  your 
petitioner,  together  with  the  cause  of  his  commitment,  and 
especially  commanding  him  to  return  with  said  writ,  the  record 
of  the  proceedings  upon  said  indictments,  with  the  judgments 
thereupon,  and  the  several  writs  under  the  supposed  authority 
of  which  your  petitioner  is  now  detained ;  and  to  certify 
whether  your  petitioner  be  not  actually  imprisoned  and  de- 
tained; as  aforesaid,  in  a  criminal  apartment  of  said  jail,  by 
the  supposed  authority,  and  in  virtue  of  said  several  writs." 

The  court  granted  a  rule  to  show  cause  returnable  on  a  sub- 
sequent day  of  the  term. 

The  case  was  argued  by  Mr  Brent  and  Mr  Coxe,  for  the 
relator ;  and  by  Mr  Taney,  attorney-general  for  the  United 
States. 

Mr  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  an  application  to  the  court  to  award  a  writ  of  habeas 
corpus  to  bring  up  the  body  of  Tobias  Watkins^  a  prisoner,  as- 
serted to  be  illegally  confined  in  the  common  jail  of  Wash- 
ington county  in  'the  district  of  Columbia,  under  process  of 
execution  issued  from  the  circuit  court  of  the  United  States  for 
the  same  district.  A  rule  wag  sened  upon  the  attorney-gen- 
eral^ to  show  cause  wliy  the  a))plication  should  not  bo  granted; 
and  the  cause  has  been  fully  aigucd  upon  the  return  of  that 
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rule.  It  is  admitted  that  all  the  facts  existing  iti  the  case 
have  been  laid  before  the  coiurt,  exactly  as  they  would  appear 
if  the  habeas  corpus  had  been  duly  awarded  and  returned ;  so 
that  the  judgment  which  the  court  are  called  upon  to  pro- 
nounce,  is  precisely  that  whfch  ought  to  be  pronounced  upon 
a  full  hearing  upon  the  return  to  the  writ  of  habeas  corpus^  and 
it  has  accordingly  been  so  argued  at  the  bar. 

The  material  facts  are  as  follows.  Watkins  was  tried  at  the 
May  term  of  the  circuit  court  18299  upon  three  several  indict- 
ments found  against  him  at  that  term  for  certain  offences 
against  the  United  States ;  and  being  found  guilty,  was  upon 
each  indictment  sentenced  to  imprisonment  for  three  calendar 
roonthsy  and  to  paj  certain  fines,  to  wit,  on  one  indictment  two 
thousand  dollars,  on  another,  seven  hundred  and  fifty  dollars, 
and  on  a  third  thtee  hundred  dollars,  with  costs  of  prosecution. 
There  is  no  award  in  either  of  the  judginents,  that  the  prisoner 
stand  committed  until  the  sentence  be  performed.  Under  these 
sentences  Watkins  was  immediately  committed  to  jail  by  the 
then  marshal  of  the  district ;  and  upon  the  expiration  of  his 
office,  which  was  after  the  term  of  imprisonment  was  exhaust- 
ed, and  the  appointinent  of  a  successor,  he  was  delivered  over 
in  jail  with  other  prisoners  to  his  successor ;  and  he  has  ever 
since  been  detained  in  custody.  The  terms  of  imprisonment 
awarded  by  the  judgments  expired  on  the  14th  Of  May  1830. 

On  the  8d  day  of  September  1829,  tlie  district  attorney  sued 
forth  three  several  writs  of  fieri  facias,  to  levy  tlie  aforesnidfiues ; 
upon  which  due  return  was  made  by  the  marshal  of  nulla 
bona.  Upon  the  16th  of  February  1830,  the  district  attorney 
sued  forth  three  several  writs  of  capias  ad  satisfaciendum 
against  Watkins  to  levy  the  same  fines,  which  were  all  return- 
able to  the  then  next  May  tcnn  of  the  circuit  court.  By  these 
precepts  the  marshal  is  commanded  to  take  Watkins,  and  liim 
safely  keep,  so  that  he  have  his  body  before  the  circuit  court 
on  the  first  Monday  of  May  then  next,  to  satisfy  luUo  the 
United  States  the  fine,  costs  and  charges.  No  retiu-n  was 
made  to  the  circuit  court  by  the  marshal  according  to  the  exi- 
gency of  these  writs ;  and  nothing  further  appears  ujwn  the 
records  and  proceedings  of  tlie  conrf  until  tlio  lOtli  day  of  Jan- 
nary  1833,  when  the  late  marshal  of  the  di^f rict  niadea  Mum 
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to  each  capias  ad  eatisfaciendam  as  follows.  **  Cepi.    Delivered 
over  to  my  successor  in  office." 

Upon  this  state  of  the  facts  several  questions  have  arisen 
and  been  argued  at  the  bar ;  and  one»  which  is  prelimuiary 
its  nature,  at  the  suggestion  of  the  court.  This  is,  whether, 
under  the  circumstances  of  the  case,  the  court  possess  jurisdic- 
tion to  award  the  writ.  And  upon  full  consideration  we  are  of 
opinion  that  the  court  do  possess  jurisdiction.  The  question 
turns  upon  this,  whether  it  is  an  exercise  of  original  or  appel- 
late jurisdiction.  If  it  be  the  former,  then,  as  the  present  is 
not  one  of  the  cases  in  which  the  constitution  allows  this  court 
to  exercise  original  jurisdiction,  the  writ  must  be  denied.  Mar- 
bury  V.  Madison,  1  Cranch*s  Rep.  137,  S.  C.  1  Peterfi?s  Cond. 
Rep.  267.  If  the  latter,  then  it  may  be  awarded,  since  the 
judiiciary  act  of  1789,  ch.  20,  sect  14,  has  clearly  authorized 
the  court  to  issue  it.  This  was  decided  in  the  case  Ex  parte 
Hamilton,  3  Dall.  17;  Ex  parte  Bollman  and  Swartwout,  4 
Cranch,  75;  and  Ex  parte  Kearney,  7  Wheat.  Rep.  38.  The 
doubt  was  whether,  in  the  actusJ  case  before  the  court,  the 
jurisdiction  sought  to  be  exercised  was  not  original,  since  it 
brought  into  question,  not  the  validity  of  the  original  process 
of  capias  ad  satisfaciendum,  but  the  present  right  of  detainer 
of  the  prisoner  under  it.  Upon  fiirther  reflection,  however,  the 
doubt  has  been  removed. 

The  award  of  the  capias  ad  satisfaciendum  must  be  consid- 
ered as  the  act  of  the  circuit  court,  it  being  judicial  process, 
issuing  under  the  authority  of  the  court.  The  party  is  in 
custody  under  that  process:  He  is  then  in  custody,  in  contem- 
plation of  law,  under  the  award  of  process  by  the  court 
Whether  he  is  rightfully  so,  is  the  very  question  now  to  be  de- 
cided. If  the  court  should,  upon  the  hearing,  decide  that  the 
capias  ad  satisfaciendum  justifies  the  present  detainer,  and 
should  remand  the  prisoner,  it  would  clearly  be  an  exercise  of 
appellate  jurisdiction ;  for  it  would  be  a  revision  and  confirma- 
tion of  the  act  of  the  court  below.  But  the  jurisdiction  of  the 
court  can  never  depend  upon  its  decision  upon  the  merits  of  a 
case  brought  before  it ;  but  upon  its  right  to  hear  and  decide  it 
at  all.  In  Marbury  v.  Madison,  1  Cranch,  137,  it  was  said, 
that  it  is  the  essential  criterion  of  appellate  jurisdiction  that  it 
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revises  and  corrects  the  proceedings  in  a  cause  already  insti- 
tuted ;  and  does  not  create  that  cause. 

Tried  by  this  criterion,  the  caise  before  us  comes  in  an  appellate 
form,  for  it  seeks  to  revise  the  acts  of  the  circuit  court  In  Ex 
parte  Bollman  and  Swartwout,  4  Cranch,  7S>  the  prisoners  were 
in  custody  under  an  order  of  commitment  of  the  circuit  court ; 
and  it  was  held,  that  an  award  of  a  writ  of  habeas  corpus  by  the 
supreme  court  was  an  exercise  of  appellate  jurisdiction.  On  that 
occasion  the  court  said,  so  far  as  the  case  of  Marbury  v.  Madison 
bad  distinguished  between  original  and  appellate  jurisdiction, 
that  which  the  court  is  asked  to  exercise  is  clearly  appellate. 
It  is  the  decision  of  an  inferior  court,  by  which  a  citizen  has 
been  committed  to  jail.  Ex  parte  Hamilton,  3  Dall.  17,  was 
a  commitment  under  a  warrant  by  a  district  judge ;  and  the 
supreme  court  awarded  a  writ  of  habeas  corpus  to  revise  the 
decision,  and  admitted  the  party  to  bail.  In  Ex  parte  Burford, 
3  Cranch,  448,  the  prisoner  was  in  custody  under  a  conmiit- 
ment  by  the  circuit  court  for  want  of  giving  a  recognizance  for 
his  good  behaviour,  as  awarded  by  the  court  The  supreme 
court  relieved  him  on  a-  writ  of  habeas  corpus.  In  all  these 
cases  the  issuing  of  the  writ  was  treated  as  an  exercise  of  ap- 
pellate jurisdiction ;  and  it  could  make  no  difference  in  the 
right  of  the  coiut  to  entertain  jurisdiction,  whether  the  pro- 
ceedings of  the  court  below  were  annulled  or  confirmed.  Con- 
sidering then,  as  we  do,  that  we  are  but  revising  the  effect  of 
the  process  awarded  by  the  circuit  court,  under  which  the 
prisoner  is  detained,  we  cannot  say  that  it  is  the  exercise  of  an 
original  jurisdiction. 

The  grounds  principally  relied  oh  to  entitle  the  prisoner  to 
be  discharged  are :  First,  that  the  fines  imposed  upon  him  are 
excessive,  and  contrary  to  the  eighth  amendment  of  the  con- 
stitution ;  which  declares,  that  excessive  fines  shall  not  be  en- 
forced. Secondly,  that  the  prisoner  could  not  be  detained  in 
jail  on  the  capias  ad  satisfaciendum  longer  than  the  return  day 
of  the  process ;  and  he  should  then  have  been  brought  into  the 
circuit  court,  and  committed  by  order  of  the  court  to  the  custo- 
dy of  the  marshal  for  payment  of  the  fine  :  otherwise  by  the 
laws  of  Maryland  (which  is  the  law  of  this  part  of  the  dis- 
trict), he  wa^  entitled  to  his  discharge. 

The  first  point  may  be  very  shortly  disposed  of.     The 
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eighth  amendment  18  addreased  to  courts  of  the  United  Stauto 
exercising  criminal  jurisdiction,  -and  is  doubtless  mandatory  to 
them  atid  a  limitation  upon  their  discretion.  But  this  court 
has  no  appellate  jurisdiction  to  revise  the  sentences  of  inferior 
.  courts  in  criminal  cases;  and  cannot,  even  if  the  excess  of  the 
fine  were  apparent  on  the  record,  reverse  the  sentence.  And 
it  may  be  added  that  if  tliis  court  possessed  such  a  jurisdiction, 
there  is  nothing  on  the  record  In  this  case,  which  establishes 
that  at  the  time  of  passing  judgment  the  present  fiaes  were 
in  fttct,  or  were  shown  to  the  circuit  court  to  be  excessive.  This 
objection  may  therefore  be  dismissed. 

The  other  ground  is  of  far  more  importance  and  difficulty. 
At  the  common  Itiw,  whenever  a  fine  and  imprisonment  consti- 
tute a  part  of  the  judgment  upon  a  conviction  in  a  crinunal 
case,  the  judgment,  if  the  party  is  in  com;t,  is  that  he  be  com- 
mitted to  jail  in  execution  of  the  sentence,  and  until  the  fine 
is  paid.  If  he  is  not  then  in  court,  a  special  writ  of  capias 
pro  fine  issues  against  him ;  the  exigency  of  which  is,  that  his 
body  be  taken  and  committed  to  jail  until  the  fine  is  paid(a). 
Urdess  such  a  committitur  be  awarded,  he  cannot  be  detained 
in  jaQ  in  execution  of  the  sentence.  It  is  the  warrant  of  the 
jailor^  authorizing  the  detention,  of  the  prisoner.  No  capias 
ad  satisfaciendum  in  the  form  appropriate  to  civil  cases ;  where 
the  exigency  of  the  writ  is  to  take  the  body  of  the  party  and 
him  safely  keep^  so  that  the  sherifi*  have  his  body  befcnre  the 
court  at  the  return  day  of  the  process  with  the  writ ;  is  ever 
issued  or  issuable.  If,  therefore,  *  the  present  case  were  to  be 
tried  by  the  common  law,  the  process  of  capias  ad  satisfticien- 
duro,  under  which  the  prisoner  is  detained,,  would  be  wholly 
insufficient  to  justify  his  detention. 

Let  us  see,  then,  how  the  case  stands  upon  the  laws  of 
Maryland,  by  wliich,  indeed,  it  is  to  be  governed.  The  act  of 
Maryland  df  the  20th  of  April  1777,  oh.  6,  which  seems  spe- 
cially applicable  to  the  recovery  of  pecuniary  fines  and  forfeit- 
ure fixed  by  statute,  declare^  that  if  such  fines  and  forfeitures 
shall  be  recovered  by  indictment,  the  court  may  either  commit 
'  the  offender  to  the  public  jail  till  payment  to  tlie  sheriffl  or 

(a)  See  1  Chitty'a  Crim.  Law,  ch.  Id,  p.  721{  Dafton's  Shentt^  «h,53,  p. 
159f  4  Chitty'a  Crim.  Law,  cb.  16,  p.  373. 
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order  execution  to  levy  the  same  on  the  offender's  lands,  goods 
or  chattels.  This  act  is  not  supposed  to  have  any  application 
to  the  present  case.  The  act  of  20lh  of  April  1777,  ch.  13^ 
for  the  more  speedy  and  effectual  recovery  of  common  law  fines 
and  forfeited  recognizances,  provides,  lliat  where  any  fine  shall 
be  enforced  by  any  court  of  record  for  any  common  law  offence 
on  any  person,  it  shall  be  lawful  for  the  attorney-general  or 
either  of  his  deputies  to  order  a  writ  of  capias  ad  satisfaciendiun, 
or  a  writ  of  fieri  faqias,  to  be  issued  for  the  recovery  of  the  sum 
due  thereon,  on  which  writs  such  proceedings  shall  and  may 
be  had,  as  in  cases  where  similar  writs  are  issued  on  judg- 
ments obtained  in  personal  suits.  It  may  be  here*stated,  that 
writs  of  capias  ad  satisfaciendum  in  Maryland  are  the  same  .in 
substance  in  their  exigency  as  those  prescribed  in  the  common 
law.  In  anothef  section  of  the  act  (sect  4),  there  is  a  proviso 
that  nothing  therein  contained  shall  be  construed  to  extend 
to  prevent  the  several  courts,  as  they  miglu  heretofore  lawfully  do^ 
from  commiitting  any  person  from  the  non-payment  of  any  fine, 
if  they  shall  deem  it  expedient  so  to  do.  This  proviso  com- 
pletely establishes  the  antecedent  practice  in  Marylafid  to  have 
been  like  that  at  the  common  law,  to  commit  the  offender  for 
payment  of  the  fine,  and  leaves  it  at  the  discretion  of  the 
court  to  order  it  in  any  future  case.  By  necessary  implication 
it  affirxnsy  that  without  such  order  the  offender  is  not  detaina- 
ble  in  jail  for  the  fine. 

Then  came  the  act  of  24th  of  December  1795,  ch.  74 ;  which, 
after  reciting  that  doubts  had  arisen  as  to  the  issuing  of  a  capias 
ad  satisfaciendum  for  the  recovery  of  fines  and  forfeitures,  pro- 
vides^ that  it  shall  be  lawful  for  the  attorney-general  and  bis 
deputies  ex  officio,  and  they  are  hereby  directed  and  required  on 
application  of  the  sheriff  of  the  county ^  to  order  writs  pf  capias  ad 
satisfacienduAi  to  be  issued  for  the  recovery  of  all  fines  and 
forfeitures.  Another  section  of  the  act. declares  it  to  be  the 
duty  of  the  sheriffs  to  return  the  writ  of  capias  ad  satisfacien- 
dum to  the  courts,  to  which  they  are  returnable  at  the  term 
succeeding. the  issuing  of  the  same ;  and  wherever  the  sheriff 
shall  make  return,  that  he  has  taken  the  body  of  the  party, 
he  shall  be  obliged  either  to  acknowledge  in  open  court  the 
receipt  of  the  amount  of  the  fine  or  forfeiture,  or  to  produce 
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the  body  of  the  party  to  the.  court,  to  which  the  said  writ  shall 
be  returned ;  and  in  default  thereof,  the  court,  upon  mQtioa 
of  the  attorney-general  or  his  deputy,  shall  order  judgment 
against  the  sheriff  for  the  amount  of  costs. 

There  is  a  prior  act  of  the  26th  of  December  1789,  ch-  4S, 
which  after  reciting  that  plaintiffs  are  often  willing  to  grant 
indulgence  to  defendants  arrested  on  writs,  of  capias  ad  satis- 
Sciendum,  but  doubts  have  arisen  whether  such  indulgence 
can  be  granted  without  depriving  the  plaintifls  of  the  benefits 
of  any  further  execution,  provides  that  m  case  of  an  arrest  of 
the  defendants  on  any  capias  ad  satisfaciendum,  if  the  plain- 
tiffs with  the  consent  of  the  defendants  shall  elect  not  to  c^l  the 
execution  during  the  t^m,  at  which  it  is  returnable,  the  plain- 
tiff may  afterwards  proceed  against  the  defendant  by  a  new 
execution.  Tliis  statute  has  reference  to  the  practice  then  ex- 
isting in  Maryland,  for  the  sheriff,  upon  the  return  day  of  the 
capias  ad  satisfaciendum,  to  produce  the  body  of  the  defendant, 
if  arrested,  and  for  the  plaintiff  then  to  pray  him  to  be  commits 
ted.  Although  in  its  terms  it  applies  to  civil  suits  only ;  yet 
from  its  recognizing  the  course  of  practice  in  Maryland,  it  has 
a  material  bearing  upon  the  present  controversy  ;  for  the  act 
of  1777  expressly  declares  that  on  writs  of  capias  ad  satisfaci- 
endum for  fines,  such  proceedings  shall  be  had  as  in  cases 
where  similar  suits  of  capias  ad  satisfaciendum  are  issued  in 
personal  suits.  And,  certainly,  it  is  in  entire  conformity  with 
the  exigency  of  the  writ  of  capias  ad  satisfaciendum ;  which 
commands  the  sheriff  at  the  return  day  to  bring  the  party,  if 
arrested,  into  court.  Whether  the  practice  under  the  capias 
ad  satisfaciendum  m  England  is  different,  so  that  the  party 
may  be  detained  in  jail  by  the  sheriff  after  the  return  day 
without  producing  his  body  in  court,  and  a  committitur  there- 
0)1  awarded  by  the  court,  it  is  not  material  to  inquire ;  since  if 
there  be  any  discrepancy,  the  Maryland  practice  must  govern. 
The  cases  of  Christie  v.  Goldsborough,  1  Harr.  and  M^H. 
643,  and  West  v.  Hyland,  3  Harr.  and  John.  Rep.  200 ;  go 
strongly  to  affirm  the  practice  :  and  the  latter  ctnainly  leads 
to  the  conclusion,  that  if  a  party  is  arrested  and  brought  into 
court  on  the  return  day,  and  is  not  then  prayed  in  conmiit- 
ment,  he  is  no  longer  to  be  detained  in  custody :  at  least  that 
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caae  decides  that  a  new  capias  ad  satisfaciendum,  may  issue 
against  him,  which  presupposes,  that  he  is  not  thien  deemed  in 
custody  upon  the  old  one(a). 

But  the  tenns  of  the  act  of  1795,  ch.  74  (as  has  been  already 
seen),  expressly  require  the  writ  of  capias  ad  satisfiiciendum 
for  a  fine  to  be  returned  into  court  on  the  return  day ;  and  the 
fine  either  acknowledg<^  to  be  paid»  or  the  body  of  the  party 
produced ;  otherwise  judgment  may-be.eateied  up  against  the 
sheriff  for  the  amount.  It  is  clearly  then  his  duty  to  produce 
the  ,body.  It  is  the  very  exigency  of  the  writ ;  and  when 
produced,  the  sheriff  has  performed  the  whole  duty  required 
by  the  precept.  If  the  attorney-general  wishes  him  to  be 
committed,  he  is  entitled  to  pray  a  commitment  to  be  made  by 
the  court  If  he  does  not  pray  it,,  it  is  difficult  to  perceive 
upon  what  ground  it  can  be  maintained,  that  the  party  is  any 
longer  to  be  detained  in  the  custody  of  (he  sheriff.  The  latter 
has  no  power  to  arrest  the  party,  or  to  detain  him  except  ac- 
cording to  the  exigency  of  the  writ ;  and  he  has  discharged 
himself  of  his ,  whole  duty,  when  he  has  produced  the  body 
in  court.  His  precept,  in  its  terms,  authorizes  no  detainer  be- 
yoiid  the  return  day.  Upon  what  ground,  then,  can  the  court 
infer  it  1 

If  resortbe  had  to  the  practice,  as  certified  to  us  by  the  clerks 
of  the  Maryland  courts,  it  is  in  perfect  coincidence  with  the 
natural  construction  of  the  terras  of  the  act.  They  assert  the 
uipiform  practice  upon  writs  of  capias  ad  satisfaciendum  in 
criminal  cases  to  be,  to  bring  the  party  into  court,  and  then  to 
award  a  committitur.  No  instance  is  shown  in  which  a  party 
has  ever  been  held  in  custody  aifter-  the  return  term,  upon  such  a 
capias  ad  satis&ciendum,  without  a  committitur.  Such  a  uni- 
form course  of  practice,  is  of  itself  very  cogent  evidence  of  the 
law.  The  practice  in  this  district  is  not  shown  to  be  different 
If  it  has  not  invariably  conformed  to  that  of  Maryland,  it  seems 
to  have  confoimed  to  it  in  almost  all  cases.  The  only  twp 
cases  produced  to  the  contrary,  are  where  the  return  was 
*'cepi  in  jail;"  and  the  circumstances  of  iheae  particular  cases 

(a)  See  also  Etuis's  Harris's  Entr.  vol.  3d,  p.  313,  No.  40;  Fulton  v. 
Wood,  3  Harr.  and  M*B.  Rep.  99  <  Dyer  t.  Beatty,  SHair.  and  M>H.  Rep. 
219 
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are  unknowiL    The  parties  may  have  been  already  in  jail  on 
execution,  or  under  other  sentences. 

And  independent  of  the  plain  import  of  the  writ  of  capias 
ad  satisfitciendum,  there  may  be  sound  reasons  for  requiring 
the  body  to  be  produced  in  court  The  capias  ad  satisfaden- 
dum  may  have  issued  irregularly;  the  party  may  have  paid  the 
jBne ;  he  may  have  received  a  pardon  subsequently  to  its  award ; 
or  he  may  have  other  matters  to  ^ge  against  a  commitment 
The  remark  of  the  court  in  Turner  v.  Walker,  3  OilL  and 
Johns.  Rep.  877,  385,  upon  an  analogous  writ,  is  very  appli- 
cable here.  <^  It  is  proper  and  necessary,**  say  the  court,  **  to 
the  security  of  the  defendant,  that  it  should  be  returned  in 
term  time,  in  order  that  he  may  have  a  day  in  court  to  protect 
his  rights.**  Indeed,  as  the  statute  and  the  precept  of  the  pro- 
cess both  require  this  course,  it  is  incumbent  upon  those  who 
contend  that  it  may  be  dispensed  with,  or  is  unnecessary,  to 
show  some  ground  of  authority  or  principle  upon  which  the 
argv  aent  can  be  maintained.  We  have  not  been  able  to  find 
any. 

It  has  been  said,  that  where  the  party  convicted  is  already 
in  custody  when  the  sentence  is  passed,  the  party  is  to  be 
deemed  in  custody  until  the  fine  is  paid,  without  any  award  of 
a  commitment  in  the  sentence,  or  the  issuing  of  any  capias  ad 
satisfaciendum.  We  know  of  no  authority  justifying  this  posi- 
tion, either  at  the  common  law  or  under  the  laws  of  Maryland. 
On  the  contrary,  the  act  of  Maryland  of  1777,  ch.  IS,  jdainly 
allows  a  discretion  in  the  court  to  commit  or  not  to  comonil, 
for  the  fine.  The  omission  to  award  a  commitment,  as  a  part 
of  the  sentence,  is  manifestly  an  exercise  of  such  a  discretion. 
Unless  a  committitur  be  awarded,  which  can  only  be  when 
the  party  is  in  court(a),  there  must,  as  has  been  seen,  be  a 
capias  pro  fine  by  the  common  law,  and  by  the  laws  of  Mary- 
land a  capias  ad  satisfaciendum,  to  justify  his  arrest  and  deten- 
tion. 

The  capias  ad  satisfaciendum  then,  in  this  case,  was  pro- 
perly awarded.  It  was  a  necessary  process  to  recover  the  fine. 
The  difficulty  is,  that  no  return  was  ever  made  to  the  court  at 
the  return  day  by  tlie  marshal,  nor  indeed  until  long  after  the 

(a)  See  1  Chilty't  Cnminal  Law,  695,  696. 
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mardial's  c^ce  had  expired.  Watkins  was  never  biougfat 
into  court,  nor  committed  by  the  order  of  the  court.  He  is 
now  held  in  jail,  and  has,  ever  sioce  the  return  term,  been  held 
in  jail  scHelj  upon  the  capias  ad  satisfaciendom,  which  became 
functus  officio  after  the  return  day.  He  might  have  been 
arrested  and  detained  in  jail,  if  he  had  not  been  inreviously  in 
custody,  until  the  return  day;,  but  his  detention  afterwards, 
was  not,  in  our  judgment,  justified  by  the  process.  In  every 
view  which  we  have  been  enabled  to  take  of  the  case,  we  can- 
not find  any  principle  or  authority  to  justify  his  detention. 
Doubtless  the  detention  has  been  in  entire  good  fiiith,  under  a 
mistake  of  the  law.-    But  tliis  cannot  vary  the  results. 

We  are  accordingly  of  opinion  that  the  writ  of  habeas  corpus 
ought  to  issue,  as  prayed  for. 

Mr  Justice  Johnson  dissenting. 

This  case  presents  two  questions,  one  of  jurisdiction ;  and  the 
other  on  the  right  to  relief,  if  we  assume  jurisdiction. 

My  opinion  on  the  first  has  been  so  strong  in  the  negative, 
that  I  have  t^ken  little  pains  to  investigate  the  secoiid;  but  I 
will  give  a  brief  exposition  of  my  views  on  both. 

On  the  first  I  have  thought  that  it  need  but  be  stated  to  be 
decided. 

The  prisoner  is  in  custody  of  a  caipias  ad  satisfaciendum  issu- 
ing out  of  the  circuit  court  of  this  district  He  has  been  con- 
victed of  a  crime,  a  fine  has  been  inflicted,  and  this  writ  has 
been  issued  to  recover  it,  as  he  was  not  required  by  the  sen- 
tence to  remain  in  custody  until  the  fine  was  pnid^  It  is  not 
questioned  that  the  process  was  legally  issued  conformably  to 
the  laws  of  Maryland,  or  contended  that  any  ground  whatever 
exists  for  discharging  the  prisoner ;  except  first,  the  excessive 
character  or  the  ftne^  wfeicii  ground  this  court  has  now  decided 
against ;  and  secondly,  that  upon  whidi  her  is  now  to  be  dis- 
charged, to  wit,  that  he  was  not  on  the  return  day  of  the  writ 
brought  into  court,  and  there  formally  recommitted  to  the. 
marshal,  to  be  detained  until  the  fine  was  paid. 

Now  it  does  appear  to  me  that  it  is  impossible  to  avoid  being 
trussed  on  one  horn  or  the  other  of  the  dilemma,  with  which  the 
case  was  met  by  the  attorney-general.  Is  this  court  called  upon 
to  relieve  the  prisoner  against  an  act  of  the  court,  or  an  act  of 
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the  officers  of  the  court  1  If  of  the  court,  then  what  act  has  tlie 
court  done,  or  omitted  to  do,  to  the  prejudice  of  the  defeudantl 
The  cause  of  complaint  is,  that  it  has  not  committed  him  to 
the  custody  of  the  marshal ;  but  the  custody  of  ihe  marshal  is 
the  very  injury  that  we  are  now  called  upon  to  redress.  Is  the 
omission  to  do  that  which,  by  the  terras  of  this  appUcation  it  is 
acknowledged,  would  have  legally  and  effectually  deprived  him 
of  his  liberty,  a  matter  for  him  to  complain  of  1  or  for  us  to  re- 
lieve him  from?  But  suppose  it  is  a  cause  of  complaint  that 
the  court  has  erred  in  not  doing  an  act  which  it  was  never 
called  upon  to  do ;  then  have  they  not  erred  in  a  criminal 
cause  1  And  is  it  not  therefore  acknowledged  to  be  beyond  the 
limits  of  our  appellate  jurisdicticm  1 

But  the  truth  is,  and  it  is  impossiUe  to  controvert  it,  that 
the  complaint  is,  and  the  relief  sought  is,  against  the  marshal 
for  a  detention  without  authority.  The  court  committed  no  er- 
ror in  issuing  the  process,  under  which  the  arrest  was  made ; 
and  if,  as  is  now  established,  the  process  has  lost  its  efficiency, 
and  is  no  1  mger  a  justiiication  for  detaining  the  prisoner  ;  it  is 
not  under  the  process  of  the  court  that  he  is  detained,  but  tritk-^ 
out  Uy  and  therefore  false  imprisonment  in  the  officer.  Why 
did  not  the  prisoner  present  this  motion  to  the  court  that  issued 
the  process  1  to  the  court  whose  officer  the  marshal  is,  quoad 
hoci  The  reason  is  obvious;  had  the  court  refused  to  dis- 
charge him,  and  this  appUcation  then  been  made  here,  the  ap- 
peal would  have  been  too  palpably  in  a  case  of  criminal  juris- 
diction. And  yet,  in  that  event  only,  would  he  have  found  a 
pretext  for  claiming  of  this  court  redress  against  an  act  of  that 
court.  At  present  there  is  no  act  of  that  court  for  Uiis-  court  to 
revise;  for  if  not  giving  the  order  for  conmiitment  could  be 
tortured  into  such  an  act,  then  the  answer  i%  there  never  was 
a  motion  made  to  grant  such  an  order:  and  if  holding  liim  in 
custody  under  process,  or  pretext  of  process,  issuing  out  of  that 
court,  can  be  considered  as  a  subject  of  revision  here ;  then  is 
the  court  unaffected  by  the  error,  since,  in  terms,  the  motion 
here  admits  their  process  to  have  long  since  expired  in  the 
marshal's  hands:  and  surely  the  court  is  not  repponsible  for  any 
thing  don|2  under  colour  of  its  process,  but  for  which  the  [mx>- 
cess  gives  no  authority. 

The  truth  is,  that  this  is  a  direct  interference  by  means  of 
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Ihe  writ  now  moved  for,  between  a  court  of  the  United  States^ 
and  the  executive  officer  of  that  court :  and  upon  the  principles 
of  this  decision,  I  see  no  reason  why  we  may  not  next  be  called 
upon  to  issue  the  same  writ  to  our  Ultima  Thule,.the  mouth  of 
the  Oregon,  to  bring  up  a  prisoner  under  a  capias  ad  satisfaci- 
endum, in  order  to  examine  whether  he  has  paid  the  debt  or 
noL  Is  this  appellate  jurisdiction ;  or  is  it  the  proper  employ- 
ment of  this  tribunal  1 

This  all  grows  out  of  the  case  of  Hamilton ;  a  case  on  which 
the  question  Was  not  decided,  and  a  case  which,  if  any  one  will 
examine  the  report  of  it,  he  will  pronounce  of  very  little  autho- 
rity. Then  followed  the  case  of  Bollman  v.  Swartwout,  profess- 
ing obedience  to  that  of  Hamilton ;  but  a  case  which  occurred 
in  the  midst  of  great  public  excitement.  Next  came  those  of 
Burford  and  Kearney,  et  similes  multi ;  and  finally  this,  which 
is  a  distinct  augury  in  my  humble  opinion  of  the  conclusions  to 
which  we  are  finally  to  be  led  by  precedent  I  have  always 
opposed  the  progress  of  this  exercise  of  jurisdiction,  and  will 
oppose  it  as  long  as  a  hope  remains  to  arrest  it 

On  the  second  point,  I  will  make  but  a  few  remarks. 

I  have  never  doubted  that  under  the  writ  of  capias  ad  satis- 
faciendum, by  ithe  common  law,  the  sheriff  may  not  only  take, 
but  detain  the  defendant  until  he  was  legally  discharged ;  or 
that  for  the  purpose  of  authorizing  a  detention  in  his  own  cus- 
tody, a  commitment  to  the  sheriff  was  unheard  of.  On  the 
page  of  the  book  quoted  by  defendant's  counsel  to  maintain 
the  contrary  doctrine,  which  precedes  the  page  quoted,  will  be 
found,  an  entry,  that  explains  in  what  cases  the  commit- 
titur  is  resorted  to  in  England.  It  is  true  that  this  writ  has  its 
return  day;  and  that  it,  in  terms,  reqiiires  the  production  of  the 
defendant's  body  on  that  day:  but  practically,  this  exigency  of 
the  writ  has  received  this  construction ;  "  that  he  have  him 
ready  to  produce  on  that  day,  if  so  required  by  the  plaintiff.** 
Blackstone  says,  vol.  8,  p.  415,  "if  he  does  not  on  that  day 
make  satisfaction,  he  must  remain  in  custody  until  he  does." 
And  in  the  case  of  Hopkins  v.  Plomer,  2  Black.  1048,  the 
court  gives  in  express  terms,  that  version  to  the  writ.  "  It  is 
the  sheriff's  duty,  say  the  court,  to  obey  the  writ,  and  the  writ 
commands  him  to  take  the  defendani,  and  him  safely  keep,  so 
that  be  may  have  him  ready  to  siUisfy  ilie  plahUiff,     What  figure 
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would  a  sheriff  make  in  England,  if  to  an  action  tor  escape,  he 
were  to  plead  that  he  took  the  defendant  and  brought  him  into 
court  on  the  day,  &c.y  in  the  literal  language  of  the  exigency 
of  the  writi  No  cme  would  dream  of  justifying  his  not  detain- 
ing the  prisoner,  for  want  of  a  committitur.  But  it  is  insisted 
that  the  common  law  has  undergone  a  change  under  the  laws 
and  practice  of  Maryland. 

I  have  seen  no  statute  of  Maryland  which,  either  in  terms 
or  by  inference,  makes  a  committitur  to  himself  necessary  to 
justify  a  sheriff  in  detaining  his  prisoner  under  a  capias  ad  sa- 
tisfaciendum. It  is  true  that,  by  a  very  humane  and  judicious 
provision,  the  laws  of  Maryland  have  permitted  the  plaintiff  to 
indulge  the  defendant  in  execution  without  losing  his  debt ; 
and  Trpm  this  the  practice  might  naturally  grow  up  to  bring 
the  defendant  into  comt  to  await  the  will  of  the  plaintiff:  and 
the  court  have  very  properly  decided,  omitting  the  motion  to 
remand  him,  did  not  deprive  the  plaintiff  of  his  second  execu- 
tion :  but  I  look  in  vain  for  any  decision  going  to  establish  that 
the  sheriff  would  have  been  liable  for  false  imprisonment,  had 
he  taken  the  prisoner  back  to  jail  without  a  commitment. 

This  has  been  sought  to  be  supplied  by  a  reference  to  the 
clerks  of  the  Maryland  courts  to  establish  a  practice  to  that 
effect;  but  I  protest  against  such  means  of  getting  at  the  law 
of  a  case,  especially  as  to  a  practice  of  which  those  clerks  are 
called  to  testify  subsequent  in  date  to  the  separation  from 
Maryland.  But  I  have  looked  into  the  evidence  thus  procured, 
and,  even  if  legal,  I  look  in  vain  for  any  evidence  to  support 
the  doctrine ;  most  of  them  speak  doubtingly,  or  decline  speak- 
ing at  all,  and  the  sum  and  substance  of  the  certificates  of  the 
whole  amount  to  no  more  than  this,  that  if  the  sheriff  brings 
the  body  into  court,  the  court  will,  on  motion,  order  a  com- 
mitment. But  this  is  not  the  point  we  are  called  upon  to 
decide :  we  are  called  upon  to  decide  that,  without  such  com- 
mitment, it  would  be  false  imprisonment  in  the  sheriff  to  re- 
sume the  custody  of  the  defendant.  In  this  district,  I  think 
there  has  been  positive  evidence  furnished  by  the  defendant 
himself  of  the  exercise  of  a  discretion  in  the  marshal,  whether 
to  bring  the  person  of  the  prisoner  into  court  or  not ;  and  there- 
in perhaps  to  consult  the  feelings  of  the  individual.  I  alUide  to 
those  two  instances  in  which  the  return  was  **  cepi  and  defend- 
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ant  in  jail.''    We  may  imagine  some  poesiUe  ground  for  less- 
ening the  pressure  of  these  two  instances;  but  certainly  the 
case,  as  exhibited  to  us,  furnishes  no  such  ground. 
I  am  opposed  to  the  order  now  made. 

Mr  Justice  M'Lbak  dissented,  on  the  ground  that  where  a 
defendant  had  been  committed  by  the  marshal  on  a  capiaa  ad 
satisfaciendum,  before  the  return  day  of  the  writ,  it  is  not  the 
practice  either  in  this  district  or  in  the  state  of  Maryland,  as  he 
understood  it,  to  bring  up  the  defendant,  that  he  may  be 
prayed  in  commitment :  but  that  it  is  the  practice,  under  the 
construction  of  the  Maryland  law,  where  a  defendant  has  beeq 
arrested  on  a  capias  ad  satisfaciendum,  and  permitted  to  go  at 
large  until  the  return  day  of  the  writ,  to  bring  his  foody  into 
court  on  such  day,  that  it  may  be  prayed  in  commitment. 


On  consideration  of  the  petition  filed  in  this  case  in  behalf 
of  the  petitioner,  and  of  the  arguments  of  counsel  as  well  for 
the  United  States  as  for  the  petitioner  thereupon  had,  it  is  the 
opinion  of  this  court  that  the  writ  of  habeas  corpus  ought  to 
issue  as  prayed  for.  Whereupon,  it  is  considered,  ordered  and 
adjudged  by  this  court,  that  a  writ  of  habeas  corpus  be  forth- 
with issued,  directed  to  the  marshal  of  the  United  States  for 
the  district  of  Columbia,  commanding  him  to  have  the  body  of 
the  said  Tobias,  with  the  day  and  cause  of  his  caption  and  de- 
tention, immediately  after  the  receipt  of  the  writ,  to  do,  receive 
and  submit  to  all  and  singular  those  things  which  the  court 
shall  consider  concerning  him  in  this  behalf,  and  to  have  then 
and  there  the  said  writ  with  his  doings  thereon. 

To  the  writ  of  habeas  corpus  the  marshal  of  the  district  of 
Columbia  made  the  following  return : 

Hemy  Asbton,  Esq.  marshal  of  the  United  States  for  the 
district  of  Columbia,  having  read  in  open  court  and  filed  the 
following  writ,  together  with  his  return  thereon,  viz.  ^*  United 
States  of  America,  ss.  The  president  of  the  United  States,  to 
the  marshal  of  the  United  Stales  for  the  distirict  of  Columbia, 
greeting:  You. are  hereby  commanded  that  you  have  the 
tKxIy  of  Tobias  Watkins,  detained  under  your  custody,  as  it  is 
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said,  under  a  safe  and  secure  conduct,  together  with  the  day 
and  cause  of  his  caption  and  detention,  by  whatsoever  name 
he  shall  be  called  in  the  same,  before  the  supreme  court  of  the 
United  States,  now  sitting  in  the  capitol  of  the  United  States 
in  the  city  of  Washington,  being  the  present  seat  of  the  na- 
tional government,  immediately  after  the  receipt  of  this  writ, 
to  do,  receive  and  submit  to  all  and  singular  those  things  which 
the  said  supreme  court  shall  then  and  there  consider  concern- 
ing him  in  this  behalf,  and  have  then  and  there  this  writ  with 
your  doings  thereon.    Witness,  &c. 

Return  of  the  marshal.  ^^  To  the  honourable  the  judges  of 
the  supreme  court  of  the  United  States.  The  marshal  of  the  dis- 
trict of  Columbia,  in  obedience  to  the  writof  habeas  corpus  issued 
by  the  authority  of  your  honours,  now  produces  into  your  hon» 
ourable  court  the  body  of  Tobias  Watkins,  who  has  been  in  his 
custody  ever  since  he  came  into  office,  delivered  over  to  him  by 
his  predecessor.  Tench  Ringgold,  in  jail ;  he  stating  that  he  had 
been  held  in  his  custody  by  virtue  of  three  writs  of  capias  Bd 
satisfaciendum  at  the  suit  of  the  United  States,  and  by  virtae 
of  a  writ  of  capias  ad  respondendum,  at  the  suit  of  one  William 
Cox,  upon  which  said  last  mentioned  writ  he  the  said  Watkins 
had  been  prayed  into  commitment  by  the  said  Cox,  and  had 
been  ordered  into  commitment  by  the  honourable  judges  of  the 
circuit  court  of  the  United  States  for  tiie  district  of  Columbia, 
sitting  for  Washington  county,  by  whose  authority  all  the  said 
writs  had  been  issued.  That  being  satisfied  of  the  correctness 
of  the  representations  of  his  said  predecessor,  he  continued  to 
detain  the  said  Watkins  in  custody  without  any  complaint  or 
allegation  of  any  illegality  or  wrong  in  the  said  c<Xnfinement 
until  the  rule  was  moved  for  in  your  honourable  court,  at  its 
present  term,  at  the  instance  of  said  Watkins,  for  cause  to  be 
shown  by  the  attorney-general  of  the  United  States  why  a  writ 
of  habeas  corpus  should  not  be  granted  to  bring  the  said  Wat- 
kins before  your  honours,  together  with  the  cause  of  his  deten- 
tion. He  further  shows  to  your  honours,  tliat  since  the  said 
rule  was  moved  for,  the  writ  of  Cox,  as  aforesaid,  has  been 
dismissed ;  and  from  that  lime  to  the  time  of  his  receiving  the 
said  writ  of  iiabeas  corpus,  he  held  him  in  custody  by  virtue 
only  of  the  three  writs  of  capias  ad  .salisfacieiidimi  at  the  suit 
of  the  Ignited  Slates,  consideriii^g  it  improper  to  discharge  him 
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pending  tlie  deliberations  of  your  honours  upon  tiie  legality  or 
illegality  of  his  detention  under  and  by  virtue  of  those  writs 
last  mentioned." 

On  coiisideration  whereof,  and  after  due  deliberation  there- 
upon had,  it  is  now  here  considered,  ordered  and  adjudged  by 
this  court,  in  tliis  behalf,  that  the  said  prisoner,  Tobias  Wat- 
kins,  be,  and  he  is  hereby  discharged  from  confinement  under 
the  said  several  three  writs  of  capias  ad  satisfaciendum  at  the 
suit  of  the  United  States,  ia  the  said  return  of  the  marshal 
mentioned. 

After  the  discharge  of  Mr  Watkins,  by  this  order  of  the  court, 
on  the  19th  day  of  February  1833,  he  was,  on  the  same  d|iy, 
arrested  and  confined  by  the  marshal  of  the  district  of  Colum- 
bia, under  three  several  writs  of  capias  ad  satisfaciendum  issued . 
on  the  same  judgments,  under  which  he  had  been  previously 
detained  in  prison.  These  writs  weie  dated  on  the  19th  of 
February  1833,  and  were  issued  by  order  of  the  district  attor- 
ney of  the  United  States  for  the  district  of  Columbia;  and  were 
returnable  at  the  next  term  of  tlie  circuit  court  of  the  district. 

A  petition  for  a  writ  of  habeiu  corpus,  setting  forth  this 
airest  and  his  imprisonment  imder  it,  was  presented  by  Mr 
Watkins;  and  a  rule  on  the  attorney-general  was,  on  motion, 
granted,  to  show  cause  why  the  same  should  not  issue. 

After  argument  of  tiiis  rule,  by  Mr  Coxe  and  Mr  Brent,  for 
the  relator;  and  by  Mr  Tan«jy,  the  attorney-general  of  the 
United  States,  and  Mr  Key,  the  attorney  of  tlie  Uniteti  States 
fur  the  district  of  Columbia;  the  rule  was  dit^charged:  ^Uhc 
court  being  equally  divided  in  opinion  as  to  the  question 
whether  this  court  ought  to  award  a  writ  of  habeas  corpus,  as 
prayed  in  the  case  by  tlie  peiitioiior"(rt). 

{a)  At  the  Miircli  term  1833  of  tiic  circuit  court  of  ilic  Ihiilcd  Stated  lor 
the  county  of  Washington  in  tl»e  lUstrict  of  CoUiinbi:i,  Mr  Watkins  \\su> 
brought  up  on  a  writ  of  habeas  corpus  uw:ii\Kd  by  lliat  c<»ui1,  and  WM  dU- 
charg;ed.  The  very  learned  opinion  of  tlie  conn ,  delivered  by  the  chief 
jtutice  of  the  circuit  court,  will  He  fotind  in  the  appcntli\  to  ihis  volume. 

Vol..  VI!.— ;5  \ 
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Joshua  Scholefield  and  John  Tatloe,  plaintifpb  in  be- 
EOR  V.  Jesse  Eichelbergcr,  sukviving  paf.tnf*  or  John 

CLEMMy  DEFENDANT  IN  ERROR. 

Action  of  aasumpnt  to  recorer  the  balance  of  an  account  cnrrent  for  roer- 
chan<Hze  purchased  in  England  by  order  of  the  defendants.  The  defence 
waa»  that  the  contmct  was  made  during  the  war,  and  therefore  roid.  By 
the  court:  the  doctrine  is  not  to  be  questioned  at  this  day»  that  during  a 
state  of  hostility»  the  citizens  of  the  hostile  states  are  incapable  of  coo* 
trmcting  with  each  other. 

To  say  that  this  rule  is  without  exception,  would  be  aasunung  too  great 
latitude.  The  question  has  never  yet  been  examined  whether  a  contract 
for  necessaries,  or  even  for  money  to  enable  the  individual  to  get  home, 
could  not  be  enforced}  and  analogies  familiar  to  the  law,  as  well  as  the 
influence  of  the  general  rule,  in  international  law,  that  the  seyerities  of 
war  are  to  be  dimimshed  by  all  safe  and  practical  means,  might  be  ap- 
pealed to  in  support  of  such  an  exception.  But  at  present,  it  may  be 
safely  affirmed  that  there  is  no  recognized  exception,  but  permission  of 
a  state  to  its  own  citizens;  which  is  also  implied  in  any  treaty  stipulation 
to  that  effect,  entered  into  with  a  belligerent 

There  is  no  doubt  that  the  liability  of  a  deceased  co-partner,  as  well  as  his 
inte^st  in  the  profits  of  a  concern,  may,  by  contract,  be  extended  beyond 
his  death;  but  withimt  such  a  stipulation,  even  in  the  case  of  a  co-partner- 
ship for  a  term  of  years  it  is  clear  that  death  dissolves  the  concern. 

IN  error  to  the  circiiil  court  of  the  United  States  for  the  district 
of  Marj'land. 

In  the  circuit  court,  an  action  of  astjuinpsit  was  brought  by 
the  plaiiuiffs  in  error  for  the  recovery  of  one  thoiwand  kind  one 
pound*  lour  shili in JTS  and  ejght  pence  sterling,  with  iuiercst; 
asserted  to  i)c  due  to  them  by  the  dcfoiiilants  in  error,  for  mer- 
chandize sold  and  delivered.  The  declaration  was  in  the 
usual  fonn. 

On  llic  trial  of  the  ciuisse,  the  plauitUls,  to  maintain  the  it^ue 
on  iheir  |)ur»,  olVtred  in  ovidenre  two  account^  hcade  '  an  fol- 
low?: "  Dr.  MesbTs  Kirheiberger  and  Cfcnnm  in  account  wilii 
Scholefield,  Redlcni  uud  Co." 

In  these  accoimU?,  the  first  of  which  commences  on  the  30th 
of  July  1813,  the  defendants  are  charged  on  that  day,  and  at 
subsequent  dates,  with  sums  as  ^ue  for  goods,  postages,  ex- 
pc-nses  and  micrest ;  and  are  rredited  with  several  paynieuls 


Digitized  by  VjOOQIC 


JANUARY  TERM  18S3.  587 

[Scholefteld  t.  Eichelberger.] 

in  1814,  1815,  1816  and  1817:  the  balance  Btated  to  be  due  to 
tlie  plainUfib  on  this  account,  on  the  let  of  January  1818,  ap- 
pears to  be  two  thousand  five  hundred  and  seventy-nine  pounds, 
sixteen  shillings.  The  second  account  commences  January  1, 
1818,  and  contains  a  credit  of  eight  thousand  dollars  under 
date  of  February  14,  1819;  leaving  the  balance  of  one  thou- 
sand and  one  pounds  four  shillings  and  eight  pence  due  on  the 
Ist  day  of  July  1819,  the  sum  for  which  the  action  was  insti- 
tuted. 

The  plaintiflb  proved  that  these  accounts  were  delivered  to 
the  defendants  for  settler  lent  some  time  in  1819,  and  that  no 
objections  were  made  to  them,  and  the  defendant  acknow- 
ledged the  balance  of  the  accounts  to  be  due,  and  promised 
payment  of  the  same. 

It  was  also  in  evidence,  that  the  plaintiffs  were  British  sub- 
jects and  merchants,  and  had  been  such  8*nce  the  year  1807, 
and  had  alwajrs  resided  in  England. 

The  defendant,  to  support  the  issue  on  his  part,  offered  in 
evidence  the  correspondence  of  the  late  firm  of  Eichelberger 
and  Clemm,  and  J.  and  W..  Eichelberger  with  the  plaintiffs, 
commencing  on  the  2d  of  February  1813,  and  terminating  on 
the  20th  of  May  1816.  The  letter  of  2d  February  1813,  from 
the  defendants'  late  firm,  received  by  the  plaintiffs  in  error  on 
the  17th  June  1813,  after  stating  to  the  plaintiffs  that  every 
thing  indicated  a  detennination  on  the  part  of  the  government 
of  the  United  States  to  continue  the  war  then  existing  with 
England,  proc^eeds  to  say : 

^*  As  such  a  conviction  may  reduce  the  prices  of  your  manu- 
factures considerably,  we  have  prepared  an  order  (which  is 
hereto  annexed)  for  some  articles  which  are  only  to  be  purchased 
in  the  event  of  such  a  reduction.  You  will  perceive  that  th^ 
investment  of  our  money  in  this  way  is  on  uncertain  specula- 
tion, whatever  may  be  the  reduction  of  prices',  for  wc  can  form 
no  opinion  as  to  the  time  when  they  can  be  imported  into  this 
country ;  <  and  you  will  therefore  insure  the  goods^,  when  bought, 
against  fires.  So  soon  as  we  are  favoured  with  the  invoice, 
we  will  transmit  a  bill  of  exchange  for  the  amount.  ThvB  you 
may  c^Jculate  on  with  certainty." 

The  subsequent  letters  of  the  IStli  April  1813,  and  of  the 
18th  June  1814,  contain  further  orders  for  ihe  purchase  of 
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gooda;  and  by  that  of  the  18th  June  remittances  were  made, 
and  expectations  of  peace  are  expressed.  ^*  Should  this  desi- 
rable event  take  place,**  the  defendants  say,  **  we  shall  calcii* 
iate  on  receiving  the  goods  amongst  the  first  that  arrive,  under 
full  insurance  against  sea  risk/' 

By  a  letter  of  the  22d  February  1815,  the  &m  of  Eichelber- 
ger  and  Clemm  communicated  the  ratification  of  the  treaty  of 
peace,  express  their  expectations  of  uninterrupted  correspond- 
ence with  the  plaintifl^;  and  they  also  say,  **  the  principal  ob- 
ject  of  this  letter  is,  to  confirm  our  former  orders,  and  to  assure 
you  that  mimediate  arrangements  will  be  made  to  remit  largely 
on  account  of  them,  with  a  full  reliance  that  they  have  been 
executed  on  the  most  favourable  terms,  and  with  the  largest 
discount.** 

On  the  20th  of  May  1816,  they  communicated  to  the  plain- 
tiffs the  losses  which  they  have  sustained,  and  their  expecta- 
tions of  greater  losses  by  the  goods  which  had  been  purchased 
for  them  during  the  war  not  having  been  sent  out  in  the 
spring  of  1815,  and  they  offer  to  ^turn  to  the  agent  of  the 
plaintiffs  tlie  packages  of  those  goods  which  remain  unsold. 
They  say,  in  that  letter,  "We  are  anxious  to  make  you  pay- 
ment;" and  they  ask  that  the  plaintifi*s  may  be  satisfied  with 
the  interest  on  the  balance  due  to  them,  as  the  same  may  be 
afterwards  remitted  on  more  advantageous  terms  than  at  that 
date,  in  consequence  of  the  high  rate  of  exchange. 

The  correspondence  of  the  plaintiffs  with  Eichelberger  and 
Clemm,  from  the  9th  of  August  1813  to  the  13th  of  August 
1S16,  was  also  given  in  evidence  to  show  the  periods  in  which 
the  transnctions  between  the  parties  were  carried  on. 

The  invoices  of  the  merchandizes  shipped  by  the  plaintiffs 
to  the  defendant^:*  late  finiu  were  headed  in  the-  following 
temis : 

'*  Birmmgkam^  .Sugust  20,  1814. 

♦*  Invoice  of  sundry  merchandizes  bought  of  Scholefield, 
Redferu  und  Co.  on  account  and  risk  of  Messrs  Eichelberger 
and  Clemm,  of  Baltimore,  marked  and  numbered  as  follow^ 
and  consigned  to  rare  of  Messrs  Hughe.<  and  Duncan,  Liver- 
pool/' 

'"  Binnmgka$i}y  March  10,  1815. 

"Invoice  of  s\uidiy  nierrhanrii;;e  bought  by  SchoIeficM, 
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Redfern  and  Co.  on  account  and  risk  of  Messrs  Eichelberger 
and  Clemm,  of  Baltimore^  citizens  of  the  United  States  of  Ame- 
rica, marked  and  numbered  as  follows,  and  consifpied  to  the 
care  of  Messrs  Hughes  and  Duncan,  Liverpool.'' 

The  defendar^ts  also  gave  in  evidence  the  deposition  of  Wil- 
liam Eichelbcfrger,  which  stated,  *^  That  sometime  in  the  spring 
or  summer  of  ,the  yeclr  1815,  the  exact  period  deponent  does 
not  recollect,  he,  this  deponent,  associated  in  the  hardware 
business  with  his  brother  Jesse  Eichelberger,  who  had  previ- 
ously conducted  the  same  business  in  company  with  his 
brother-in-law,  the  late  Mr  John  Clemm :  That  sometime  in 
the  autumn  of  the  said  year  1815,  goods  and  merchandize 
arrived  in  the  pprt  of  Baltimore  from  England,  which  goods 
and  merchandize,  this  deponent  entered  at  the  custom  house 
for  Jesse  and  William  Eichelberger :  the  said  Jesse  at  the 
time  of  the  arrival  of  the  said  goods  being  absent  from  the 
city  on  an  excursion  to  the  country  :  That  the  said  goods  and 
merchandize  were  the  first  that  had  been  received  since  the 
death  of  Mr  Clemm,  and  that  the  said  goods  and  merchandize 
were  entered  in  the  books  of  Jesse  and  William  Eichelberger, 
as  their  own  goods,  and  were  not  at  any  time  afterwards  con- 
sidered or  disposed  of  as  the  goods  of  Eichelberger  and  Clemm. 
This  deponent  further  saith,  that  all  the  goods  and  merchan- 
dize which  were  received  subsequently  to  the  death  of  Mr 
Clemm,  were  disposed  of  as  if  all  the  orders  in  relation  to  them 
had  been  given  by  Jesse  and  William  Eichelberger,  and  that 
no  part  or  portion  of  the  proceeds  of  said  goods  and  merchan- 
dize ever  went  to  the  credit  of  Eichelberger  and  Clemm,  or  to 
the  individual  estate  of  Mr  Clemm." 

The  plaintiffs  also  gave  in  evidence,  by  John  S.  Skinner, 
that  packets  sailed,  as  carCels,  between  America  and  England 
frequently  during  the  war :  That  cartels  for  a  time  sailed 
from  Annajiolis  to  Falmouth,  in  England — and  that  witness 
was  appointed  by  the  president  of  the  United  States  to  super- 
intend the  said  cartels,  and  did  superintend  them  from  Decem- 
ber 1812,  until  they  ceased  to  run  from  Annapolis,  which 
happened  in  about  a  year  after  the  time  abovementioned. 

A  multitude  of  letters  on  commercial  subjects  were  sent  by 
the  ^aid  cartels — that  all  letters  sent  by  them  were  examined 
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by  the  wiinem ;  that  he  never  detained  any  letters  on  commer- 
cial 8iibjecl«  merely,  but  all  letters  of  that  description  weie 
anflered  to  go  without  interruption — that  the  practice  of  wit- 
ness, as  above  stated,  was  known  to  the  secretary  of  state,  and 
approved  by  him. 

Upon  which  evidence  the  defendant,  by  his  counsel,  prayed 
the  court  to  instruct  the  jury,  that  upon  the  whde  evidence^ 
the  contract  upon  which  this  action  is  founded,  is  utterly  void, 
upon  principles  of  public  policy,  and  that  the  [rfaintifb  were 
not  entitled  to  recover.  Which  instruction  the  court  accord- 
ingly gave. 

The  plaintiffs  excepted  to  the  charge  of  the  court,  and  proee- 
cutsd  this  writ  of  error. 

The  case  was  argued  by  Mr  Donaldson  and  Mr  Taney,  for 
the  plaintiffs  in  error ;  for  the  defendant,  a  printed  argument 
was  submitted  to  the  court  by  Mr  R.  Johnson  and  Mr  R.  B. 
Magruder. 

For  the  [daintiffs  in  error  it  was  contended,  that  the  contract, 
as  setf  forth  in  the  bill  of  exceptions,  was  a  valid  contract,  on 
which  the  plaintiffs  were  entitled  to  recover;  and  that  the 
court  below  erred  in  instructing  the  jury  on  the  prayer  of  the 
defendant,  that  said  contract  was  utterly  void  upon  princii^es 
of  public  policy. 

It  was  argued  that  the  facts  of  the  case  do  not  bring  the 
contract  within  the  principle  upon  which  the  court  charged  the 
jury,  against  the  plaintiffs;  and  which  is  insisted  upon  by  the 
counsel  for  the  defendants  in  error. 

2.  The  intercourse  between  the  parties  was  under  the  view 
and  permission  of  the  government  of  the  United  States, 
not  contrary  to  public  policy,  nor  was  it  such  as  was  ii 
tent  with  the  actual  hostilities  then  existing  between  the  two 
nations. 

The  rule  that  there  shall  be  no  trading  with  the  enemy,  is 
admitted ;  but  this  rule  is  applicable  only  to  contracts  made,  and 
to  be  executed  and  completed  during  a  war.  While  ^uch 
contracts  are  acknowledged  to  be  forbidden  and  to  be  void,  a 
contract  like  that  upon  which  this  suit  was  fiHmded  partakes 
of  no  features  which  can  bring  it  into  censure.    There  was  no 
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iOlMitioa  to  bring  the  goods  into  the  United  States  until 
peace  should  be  re-established:  the  goods  were  ordered  to  be 
purchased  with  this  view  and  with.no  other,  and  they  were  to 
remain  in  England  waiting  that  event.  The  expected  demand 
for  the  goods  on  the  return  of  peace  furnished  the  only  induce* 
ment  to  their  purchase. 

The  evidence  in  the  case  shows  that  the  first  invoice,  com- 
prehending a  part  of  the  goods  purchased,  was  paid  for.  The 
second  invoice,  dated  March  10th,  1815,  was  after  the  war 
was  ended,  and  was  legaL 

If  the  contract  in  the  first  invoice  was  illegal,  it  was  closed 
and  paid  for.  The  debt  due  upon  the  second  invoice  was 
acknowledged  after  the  war;  and  payment  of  it  was  promised. 

If  there  was  any  intention  to  trade  with  the  enemy,  it  was 
not  carried  into  effect ;  an  intention  to  trade  with  the  enemy, 
and  at  the  time  when  the  trading  is  actually  canied  on,  peace 
exists,  no  offence  is  committed.  The  Saunders,  2  Gallison, 
210,  214.  The  principles  of  that  case  fully  apply  to  the  case 
before  the  court.  The  trading  which  was  condemned  by  the 
court  of  New  York  in  the  case  of  Griswold  v.  Waddington,  16 
Johns.  438,  was  a  trading  during  the  war.  Intercourse  incon- 
sistent with  actual  hostility  is  the  offence  against  which  the 
operation  of  the  rule  is  directed,  8  Cranch,  163. 

The  evidence  in  this  case  shows  that  commercial  letters 
were  allowed  by  the  government  to  be  transmitted  to  England. 
That  commercial  letters  were  transmitted  under  the  inspection 
of  the  government  agent,  and  this  was  known  to,  and  approved 
by  the  president.  This  practice  was  known  to  exist  by  the 
secretary  of  state,  and  was  approved.  This  was  equivalent 
to  a  license.  If  certain  acts  are  permitted,  their  incidents  are 
legalized.  8  East,  273,  290;  5  Taunton,  679;  Eng.  Com. 
Law  Reports,  231.  A  citizen  of  the  United  States  may  during 
war  draw  bills  on  the  subjects  of  an  enemy.     1  Paine,  1 66. 

For  the  defendant  in  error  it  was  argued,  that  the  judgment 
of  the  circuit  court  should  be  affirmed  on  the  following  grounds. 

1.  Tberontract  upon  which  the  suit  is  brought,  having  been 
made  at  a  tune  when  Great  Britain  and  the  United  States  of 
America  were  at  open  war  with  each  other,  and  the  plaintiffs 
And  defendants  in  this  cause  being  then  respectively  citizens  of 
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tlie  two  belligerent  nations,  is  utterly  void  on  principles  of  pub- 
lic policy,  acknowledged  by  all  the  civilized  communities  of 
the  world.  It  would  be  a  waste  of  time  to  multiply  authorities 
for  so  clear  a  proposition.  The  whole  subject  is  fully  discussed 
in  the  case  of  Griswold  v.  Waddington,  reported  in  16  Johns. 
Rep.  438,  and  the  authorities  there  cited  by  the  chancellor; 
who,  in  page  472,  reviews  the  American  decisions. 

2.  If  the  orders  f(»r  goods  given  by  Eichelberger  and  Clemm, 
during  the  war,  never  aflford^  a  ground  of  action  ftnr  the  plain- 
tif&  against  them,  then  it  is  conceived  that  the  present  suit 
cannot  possibly  be  sustained.  It  is,  in  form,  a  suit  against 
Jesse  Eichelberger  as  surviving  partner  of  John  Clemm;  and 
cannot  be  supported  by  any  evidence  of  a  subsequent  receptioh 
of  the  goods,  and  a  promise  to  pay  by  Eichelberger  after  the 
dissolution  of  the  partnership  by  the  death  of  Mr  Clemm.  The 
goods  having  been  received  by  J.  and  W.  Eichelberger,  and  a 
promise  made  to  pay  for  them,  it  may  possibly  be  true  that  J. 
and  W.  Eichelberger  were  responsible  for  them ;  but  the  suit 
should  have  been  brought  against  them,  and  not  in  its  present 
form,  which  supposes  an  ultimate  liability  of  the  representa- 
tives of  Mr  Clemm,  who  was  never  himself  liable,  and  whose 
estate  never  was  in  point  of  fact  benefited  by  the  goods  famish- 
ed by  the  plaintiffs.  The  attention  of  the  court  is  particularly 
called  to  the  form  of  the  present  action;  which  it  is  confidently 
conceived  cannot  be  sustained,  unless  the  contract,  in  its  in- 
ception, was  valid  and  obligatory  upon  Eichelberger  and 
Clemm.  There  can  be  no  relation  back,  fi-om  the  subsequent 
reception  of  the  goods,  to  make  the  estate  of  Clemm  in  any 
event  liable.  Any  right  of  action,  if  existing  at  all,  could  only 
have  sprung  up  from  the  subsequent  receipt  and  appropriation 
of  the  goods,  and  this  was  by  the  new  firm  of  J.  and  W.  Eichel- 
berger, and  Icng  after  the  dissolution  of  the  partnership  of 
Eichelberger  and  Clennn. 

Mr  Justice  Johnson  delivered  the  opinion  of  the  Court. 

The  action  here  is  assumpsit  to  recover  the  balance  of  an 
account  cuiTent  against  Eichelberger,  survivor  of  Eichelberger 
and  Clemm,  the  latter  having  died  during  the  war.  The  de- 
fence is,  that  the  contract  was  made  during  war,  and  therefore 
void. 
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The  doctrine  is  not  at  this  day  to  be  questioned,  that  during 
a  state  of  hostility,  the  citizens  of  the  hostile  states  are  incapa* 
ble  of  contracting  with  each  other.  For  near  twenty  years  this 
has  been  acknowledged  as  the  settled  doctrine  of  this  court, 
and  in  a  case  which  proves  it  to  be  a  rule  of  very  general  and 
rigid  application  (The  Rapid).  Even  the  exception  common- 
ly quoted  of  ransom  bonds,  has  been  shown,  I  think,  in  the 
case  of  Potts  v.  Bell,  to  be  no  exception ;  since  it  grows  out  of 
a  state  of  war ;  is,  ex  vi  termbi,  a  contract  between  belligerents ; 
and  from  its  nature  carries  with  it  the  evidence  of  the  fidelity  of 
the  parties  to  theii  respective  governments.  To  say  that  the 
rule  is  without  exception,  would  be  assuming  too  great  a  lati- 
tude. The  question  has  never  yet  been  examined,  whether  a 
contract  for  necessaries,  or  even  for  money  to  enable  the  indi- 
vidual to  get  home,  would  not  be  enforced ;  and  analogies  fami- 
liar to  the  law  as  well  as  the  influence  of  the  general  rule  in 
international  law,  that  the  severities  of  war  are  to  be  diminish- 
ed by  all  safe  and  practical  means,  might  be  appealed  to  in  sup- 
port of  such  an  exception.  But  at  present,  it  may  ie  safely 
affirmed  that  there  is  no  recognized  exception  but  permission 
of  astat^  toits  own  citizen,  which  is  also  implied  in  any  treaty 
stipulation  to  that  effect  entered  into  by  the  belligerents. 

Nor  do  the  learned  gentlemen  who  argued  thia  cause  con- 
trovert the  general  rule;  they  only  attempt  to  except  this  case 
from  its  application :  First,  by  an  unputed  permission  on  behalf  of 
the  United  States  ;  Second,  by  shifting  the  creation  of  the  con- 
tract from  the* date,  which  appears  on  its  face,  to  the  time  of 
delivery  of  the  goods ;  which,  in  point  of  time,  were  not  shipped 
until  after  the  peace. 

On  the  first  of  these  grounds  of  exception  there  is  a  very 
strong  case  on  record,  to  show  that  such  a  relaxation  of  the 
laws  of  war  is  not  to  be  inferred  from  ordinary  circumstances, 
if  indeed  it  may  be  inferred  at  all ;  it  is  the  case  of  the  Count  de 
Wohrenzoff,  decided  by  the  lords  of  appeal,  in  the  year  1781. 
It  was  the  case  of  an  importation  of  French  wines  from  Bour- 
deaux  into  Ireland,  during  the  war  of  our  revolution,  and  the 
evidence  to  Justify  it  Was,  that  the  trade  in  wines  between  Dub- 
lin and  Bourdeaux  had  been  going  on  from  the  commencement 
of  the  war,  openly  and  without  interruption  from  the  officers  of 
the  customs ;  nay,  that  an  additional  duty  had  been  imposed 
Vol.  VII.— S  Z 


Digitized  by  VjOOQIC 


594  SUPREME  COURT 

LScholefietd  v.  Eiebelbei|per.] 
upon  their  importation  since  the  commencement  of  the  war. 
Vet  they  were  condemned,  and  their  condemnation  affirmed. 
These  circuiutftances  are  infinitely  stronger  than  those  relied 
on  in  this  case ;  since  the  permit  to  cany  on  commerdal  corres- 
pondence during  the  war,  cannot  reasonably  imply  more  than 
to  sanction  an  innocent  correspondence;  a  correspondence  lead- 
ing only  to  legal  results,  not  having  for  its  objects  any  unper- 
mitted act%  or  acts  inconsistent  with  the  relatioil  of  members 
of  hostile  states. 

It  will  be  perceived  here  that  the  court  does  not  deny  the 
power  of  belligerent  states,  so  to  modify  the  relations  of  a  state 
of  war  as  to  permit  commercial  intercourse  or  other  intercourse 
according  to  their  will.  They  who  give  the  law  may  modify 
it,  and  except  from  its  operation  whatever  ground  they  choose 
to  declare  neutral.  The  language  of  jurists  is  uniform  on  this 
subject,  and  reason,  policy  and  humanity,  sustain  the  exercise 
of  such  a  power. 

The  second  ground  of  exception  relied  on  by  the  plaintifb, 
suggests  several  considerations. 

It  is  insisted,  that  the  goods  having  been  shipped  subsequent 
to  the  war,  and  coming  to  possession  of  the  survivor  of  Eichel- 
berger  and  Clemm,  constituted  a  sufficient  ground  of  contract, 
without  reference  to  the  time  of  purchase,  the  delivery  raising 
the  contract  for  payment,  and  the  receipt  by  the  survivor  being 
the  receipt  of  the  firm  to  which  it  was  shipped. 

1.  Had  the  articles  of  copartnership,  or  the  terms  of  it,  if 
entered  into  without  written  articles^  appeared  upon  the  bill  of 
exceptions,  the  court  would  have  been  called  upon  to  consider 
this  exception,  with  reference  to  the  terms  of  those  articles. 
There  is  no  doubt  that  the  liability  of  a  deceased  cc^partner^  as 
well  as  his  interest  in  the  profit  of  a  concern,  may  by  contract 
be  extended  beyond  his  death ;  but  without  such  stipulation, 
even  in  case  of  a  copartnership  for  a  term  of  years,  S  Madd. 
t45 :  it  is  clear  that  death  dissolves  the  concern.  In  the  ab- 
sence of  proof  to  the  contrary,'  we  can  only  take  this  as  the 
case  of  a  general  association,  without  articles  extending  it  be- 
yond the  life  of  Clemm,  and  then  the  shipment  having  been 
made  after  his  death,  and  no  part  of  the  proceeds  having  ever 
come  to  his  use,  the  case  furnisheis  no  ground  for  charging  his 
estate. 
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2.  Bui  this  18  not  the  trae  ground  on  which  to  place  this 
question.  The  consideration  fatal  to  the  claim  of  the  plain- 
tiflb,  that  the  letter  on  which  these  advances  were  made,  was 
in  itself  a  nullity,  and  could  not  be  made  the  basis  of  a  con- 
tract, on  which  this  court  would  entertain  a  suit ;  the  purchases 
made  under  it  could  add  nothing  to  its  validity,  nor  were  these 
goods  ever  the  property  of  these  plaintiflSa,  for  they  were  pur- 
chased for  these  defendants,  and  finally  shipped  to  them  as 
their  goods,  not  those  of  the  plaintifis.  The  plaintiffs  advanced 
the  money;  with  them  the  contract  was  for  money  paid  and 
expended,  but  in  the  purchase  and  sale  of  the  goods  they  were 
but  the  agents,  carrying  into  efifect  a  contract  between  the 
seller  and  these  defendants.  Hence  the  insurance  against  fire, 
No.  1,  for  the  loss  would  have  been  that  of  defendants,  not  of 
plaintiffs. 

These  considerations  leave  no  doubt  upon  the  mind  of  this 
court,  that  the  decision  of  the  court  below  was  correct. 

The  judgment  is  afiirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  Maryland,  and  'was  argued  by  counsel :  on  consideration 
whereof  it  is  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  circuit  court  in  this  cause  be,  and  the 
same  is  hereby  afiirmed,  with  costs. 
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Richard  M.  Scott,  plaintiff  in  error  v.  E«ra  Lunt's 
Administrator. 

Action  of  corenant  broaght  by  tbe  pbuntifr  in  error  to  reeorer  the  MDOiint 
of  certain  rents  alleged  to  have  been  dae  and  in  arrear  from  the  defend* 
ant  nnoe  the  death  of  hia  inteatate  under  an  indenture,  hj  which  a  certain 
annual  rent  was  reserved  out  of  the  property  conveyed  by  the  indenture, 
and  which  the  grantee  covenanted  to  payt  a  chuiie  of  re-entiy  for  non« 
payment  of  the  rent  being  contained  in  the  deed.  By  the  court:,  it  is 
firmly  established,  that  on  a  covenant  to  pay  rent,  reserved  by  tbe  deed 
granting  real  estate  subject  to  the  rent,  the  personal  representatives  of 
the  covenantor  are  liable  for  the  non-payment  of  the  rent,  after  an  as- 
signment although  there  may  also  be  a  good  remedy  against  tbe  assignee- 
The  laws  of  Virg^ia  have  not,  in  this  respect,  narrowed 'down  the  re- 
sponsibility ezbting  by  the  common  law  in  England. 

The  aMignee  of  a  fee  farm  rent,  being  an  e^te  of  inheritance,  is,  upon  the 
principles  of  the  common  law,  entitled  to  sue  therefbr  in  bis  own  name. 
It  is  an  exception  from  the  general  rule,  that  ohoses  in  action  cannot  be 
transferrer^,  and  stands  upon  the  ground  of  being,  not  a  mere  personal 
debt,  but  a  perdurable  inheritance. 

The  common  law  of  England,  and  all  the  statutes  of  parliament  made  in  aid 
of  the  common  law,  prior  to  the  fourth  year  of  the  reign  of  king  James 
the  first,  which  are  of  a  general  nature,  and'  not  local  to  the  kingdom, 
were  expressly  adopted  by  the  Yiiginia  statute  of  1776;  and  the  subse- 
quent revisions  of  its  code  have  confirmed  the  general  doctrine  on  this 
particular  subject 

The  instructions  given  to  the  jury,  not  conforming  to  the  issue  made  up  by 
the  pleadings,  a  venire  de  novo  was  awarded. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  county 
of  Alexandria  in  the  district  of  Columbia. 

This  was  an  action  of  covenant  instituted  in  the  circuit 
court  for  the  county  of  Alexandria,  by  the  plaintiff  against  the 
defendant,  to  recover-  sundry  annual  rents  alleged  to  be  due 
from  the  defendant's  testator  to  the  plaintiff,,  under  a  deed  exe- 
cuted by  General  Qeorge  Washington  and  wife  of  the  one  part, 
and  the  defendant's  intestate  oh  the  other  part,  by  which  a  lot 
of  ground  in  the  city  of  Alexandria  was  conveyed  to  Ezra 
Lunt,  his  heirs  and  assigns,  subject  to  the  payment  of  ao 
annual  rent  of  seventy-three  dollars,  payable  to  General  Gkorge 
Washington,  his  heirs,  executors  and  assigns,  on  the  8th  day 
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of  August  ill  each  year.    The  deed  was  made  u.jon  the  8th 
day  of  August  1799,  and  cootained  the  following  coTenants: 

**  And  the  said  Elzra  Lunt,  his  heirs  and  assigns,  does  hereby 
grant  unto  General  Gtoorge  Washington,  his  heirs  and  awigaii 
the  said  annual  rent  of  seventy-three  dollars,  issuing  out  of  the 
said  hereby  demised  premises;  and  the  said  Ezra  Lu  it,  his 
heirs  and  assigns,  ^o  hereby  covenant,  promise  and  grant,  to 
and  with  the  said  General  George  Washington,  his  heirs  and 
assigns,  that  he,  the  said  Ezra  Lunt,  his  heirs  and  assigns,  will 
yearly,  and  every  year  for  ever,  well  and  truly  pdy  the  afore- 
said sum  of  seventy-three  dollars,  unto  the  said  Greneral  George 
Washington,  his  heirs  and  assigns,  on  the  day  and  at  the  time 
appointed  for  payment,  as  aforesaid;  and  also,  that  it  shall  and 
may  be  lawful  for  the  said  General  George  Washington,  his 
heirs  and  assigns^  at  any  and  at  all  times  after  the  said  rent 
yhoil  become  due  (if  the  same  be  not  paid  when  demanded), 
to  eater  upon  the  said  hereby  granted  piece  of  land,  and  dis* 
tress  and  sale  make  of  the  goods  and  chattels  which  may  be 
thereujX)n  found,  to  pay  and  satisfy  such  rent  or  rents,  or  part 
of  a  rent,  as  may  remain  due  and  in  arrear.  And  it  is  further 
agreed,  covenanted,  conditioned  and  provided,  by  the  said  Ezra 
Lunt,  his  heirs  and  assigns,  to  and  wjth  the  said  General 
Greorge  Washington,  his  heirs  and  assigns,  that  if  the  said 
yearly  rent  of  seventy-three  dollars,  or  any  part  thereof,  be  be- 
hind or  unpaid  for  the  space  of  thirty  days  next  after  the  same 
became  due  and  payable,  and  sufficient  goods  and  chattels  of 
the  said  Ezra  Lunt,  his  heirs  and  assigns,  shall  not  be  found 
upon  tlie  said  hereby  granted  premises  to  pay  and  satisfy  the 
same,  that  then  it  shall  and  may  be  lawful  for  the  said  Greneral 
George  Washington,  his  heirs  and  assigns,  in  and  upon  the 
said  hereby  granted  piece  of  land  and  premises  to  re-enier,  and 
the  same  to  hold  again,  repossess  and  enjoy,  as  if  this  present 
indenture  had  never  been  made,  any  thing  herein  contained  to 
the  contrary  thereof  in  anywise  notwithstanding. ** 

The  deed  also  curuainH  a  covenant  of  general  warranty. 

On  the  2dth  of  August  1804,  the  executors  of  Greneral. 
Washington,  by  a  deed  of  indenture  executed  on  that  day,  sold 
and  conveyed  to  Henry  Smith  Turner,  his  executors,  adminis- 
trators and  assigns,  the  annual  rent  of  seventy-three  dollars, 
issuing  out  of,  and  charged  upon  the  piece  of  ground  conveyed 
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to  Ezra  Lunt,  **  to  have  and  to  hold  the  said  annoal  lentof 
seventy-three  dollars^  unto  the  said  Heniy  Smith  Tomer,  his 
heirs  and  assigns,''  &c.    This  deed  recited  the  conveyance  to 
Ezra  Lunt  at  large. 

On  the  25th  day  of  February  1806,  Henry  Smith  Tomer 
sold  and  conveyed  the  said  ground  rent  of  seventy-three  dd- 
lars,  to  the  plaintiff  in  error.  The  conveyance,  after  reciting 
the  deed  from  General  Washington  to  Ezra  Lunt,  and  that  the 
said  rent  and  the  powers  of  distress  and  re-entry  contained  ia 
the  same,  were,  by  the  executors  of  General  Washington, 
transferred  to  him,  the  said  Henry  Smith  Turner,  his  heirs  and 
assigns,  by  the  deed  of  August  5th,  1804,  proceeds  as  follows: 

**  Now  this  indenture  witnesseth,  that  the  said  Henry  Smith 
Turner,  and  Catharine  his  wife,  for  and  in  consideration  of  six 
hundred  dollars,  to  him,  the  said  Henry  S.  Turner,  in  hand 
paid  by  the  said  Richard  Marshall  Scott,  at  or  before  the  seal- 
ing and  delivery  of  these  presents,  the  receipt  whereof  he,  the 
said  Henry  Smith  Turner,  doth  hereby  acknowledge,  and 
thereof  and  of  every  part  and  parcel  thereof  doth  acquit,  re- 
lease, and  discharge  him,  the  said  Richard  Marshall  Scott,  bis 
heirs,  executors  and  administrators,  by  these  presents,  have 
given,  granted,  bargained,  sold,  aliened,  assigned,  transferred, 
set  over,  and  confinned,  and  by  these*  presents  do  give,  grant, 
bargain,  sell,  alien,  assign,  transfer,  set  over,  and  confirm  unto 
him,  the  said  Richard  MarshaU  Scott,  his  heirs  and  as^gns 
for  ever,  that  rent  of  seventy-three  dollars,  issuing  out  of  that 
piece  of  ground  lying  upon  the  north  side  of  Prince  street, 
and  to  the  westward  of  Pitt  street,  in  the  town  of  Alexandria, 
granted  by  the  said  George  Washingtcm  to  the  said  Ezra  Lunt, 
and  by  his  executors  conveyed  and'  transferred  imto  him,  the 
said  Henry  Smith  Turner,  and  the  powers  of  distress  and  re- 
entry, and  all  deeds  and  instruments  oi  writing  which  relate 
to  the  reservation  und  transfer  of  the  said  rent,  and  every  cove- 
nant, clause,  and  stipulation,  contained  in  them  or  any  of 
them.  To  have  and  to  bold  all  and  singular  the  said  premi- 
ses, with  their  appuitenances,  unto  him,  the  said  Richard 
Marshall  Scott,  his  heirs  aod  assigns,  to  the  only  proper  tue 
^nd  behoof  of  him,  the  said  Richard  Marshall  Scott,  his  heirs 
and  assigns  for  ever  '* 
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To  the  declaratioD  filed  upon  the  covenaat  contained  in  the 
lease  for  the  payment  of  these  rents,  the  defendant  pleaded : 

Ist,  That  he  had  not  broken  the  covenants  in  the  declara- 
tion mentioned,  and  put  himself  on  the  country  and  the  said 
plaintifT  likewise.  The  defendant  afterwards  filed  a  general 
demurrer  to  the  declaration,  which  was  overruled  by  the  court, 
and  the  defendant  then  filed  two  additional  pleas,  viz  : 

2d,  That  he  had  fully  administered,  &c. . 

Sd,  That  before  the  days  in  the  declaration  mentioned 

for  the  payment  of  said  rent,  that  is  to  say,  on  the day 

of f  in  the  year the  said  plaintiff,  under  and  by  virtue 

of  the  said  condition  of  re-entry  in  the  said  deed  contained,  did 
enter  on  the  said  premises,  thereby  demised,  for  non-payment 
of  certain  rent  then  in  arrear  and  unpaid,  and  held  and  occu- 
pied the  same  as  vested  in  him  by  the  said  entry  as  his  absolute 
estate,  &c. 

To  these  pleas  there  was  a  general  replication  and  issues. 

After  these  issues  were  joined,  the  plea  fully  administered 
was  withdrawn,  and  the  cause  went  before  the  jury  upon  the 
first  and  second  pleas  above  stated. 

The  plaintiff  gave  in  evidence  the  deed  or  lease  from  Gene- 
ral Washington  and  Martha  his  wife,  to  Ezra  Lunt,  and  the 
conveyances  of  the  executors  of  General  Washington,  and 
Henry  Smith  Turner. 

The  defendant  then  gave  evidence  to  prove  that,  upon  the 
settlement  of  the  administration  account  by  the  defendant  upon 
the  estate  of  his  testator,  there  was  a  balance  in  the  hands  of 
the  administrator  of  one  hundred  and  forty-nine  dollars ;  which 
he,  the  defendant,  under  the  order  of  the  orphans'  court,  dis- 
tributed among  the  next  of  kin  of  the  deceased,  in  the  yeai 
1812 ;  no  demand  having  been  made  upon  him  a^  administra- 
tor for  said  rent  previously  to  this  suit. 

The  defendant  then  gave,  in  evidence  to  the  jury,  a  deed 
from  the  original  lessee,  Ezra  Lunt  and  his  wife,  to  James 
Boyd,  and  a  deed  from  JaiueA  Boyd  to  Jonnthari  Schofield, 
by  which  deed«  U  waa  admitted,  thaf  the  piemises  upon 
which  the  said  rent  was  oharged  had  been  duly  c(»nveyed  to 
biro,  Jonathan  Schofield. 

The  defendant  then  ortered  Jonathan  Scholieid  as  a  wit- 
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nesB  in  the  said  cause  to  prove  that  the  said  plaintiff  had  made 
a  re-entry  upon  the  premises  in  question. 

The  said  Schofield  proved,  that  he  had  held  the  prcmia» 
in  question,  from  the  time  he  obtained  a  deed  for  them,  that  is 
to  say,  from  the  4th  of  November  1817,  to  the  latter  end  of  the 
year  1820 ;  that  towards  the  close  of  1820,  the  plaintiff  pressed 
him  for  the  rents  then  due  upon  the  premises,  and  threatened 
to  re-enter  upon  them,  if  the  rent  was  not  paid ;  that,  in  the 
year  1^19,  the  said  plaintiff  and  himself  had  a  conversation  in 
relation  to  the  said  rent,  in  which  the  plaintiff  threatened  to 
re-enter  upon  the  premises  for  the  non-payment,  and,  that  the 
said  Schofield  had,  oh  his  part,  in.  the  said  conversation,  de- 
clared his  total  inability  to  make  payment,  and  that,  at  the 
plaintiff's  request,  he  agreed  that  the  plaintiff  should  take  pos- 
session of  the  premises  and  do  what  he  pleased  in  consequence 
of  .the  non-payment  of  the  said  rent ;  that,  in  the  end  of  the 
year  1820,  he  received  a  letter  from  the  plaintiff  on  the  same 
subject,  and  that  the  letter  now  produced  by  the  latter,  was 
written  by  him  in  answer  thereto ;  that  after  this  he  understood 
that  the  said  plaintiff  had  re-entered  on,  and  taken  upon  him- 
self the  management  of  the  said  premises,  and  he  supposed 
that  he  meant  no  longer  to  look  to  him  for  the  rents,  and,  in 
fact,  that  he  had  re-entered  upon  the  premises ;  that,  from  the 
year  1819,  to  the  present  tirtie,  he  has  had  nothing  to  do  with 
the  premises,  nor  has  any  claim  been  made  against  him  for  the 
rent.  It  is  admitted  that,  during  all  this  time,  that  is  to  say, 
from  January  1821  to  the  present  time,  the  said  Jonathan 
Schofield  is  wholly  insolvent. 

The  defendant  then  examined  a  witness,  one  Barton  Lynch, 
who  gave  evidence  to  prove,  that  about  the  beginning  of  the 
year  1821,  the  plaintiff  engaged  him  to  labour  for  him  at  se- 
venty-three  dollars  a  year,  and  the  plaintiff  informed  him  that 
he  was  entitled  to  a  ground  rent  upon  the  premises  in  question 
of  peventy-three  dollars ;  that  if  he  would  collect  this  rent,  he 
might  do  so  and  apply  it  to  his  (the  plaintiff's)  credit  on  ac- 
count of  his  labour,  and  that  he  might,  so  far  as  the  plaintiff 
had  any  concern  in  the  premises,  do  whatever  he  please3  to- 
wards renting  and  making  the  most  of  the  property ;  that  he 
did  not  mean  to  le-enler  upon  the  property;  that  he  immedi- 
ately turned  his  atlpnlion  and  found  two  families  living  "fW" 
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It ;  that,  under  an  authority  from  the  plaiutifl;  he  entered  oo 
and  rqiaired  the  premises  to  a  pretty  considerable  extent,  and 
rented  the  property  out,  from  time  to  time,  for  nearly  three 
years,  and  received  for  the  rents  about  one  hundred  and  forty 
dollars,  which  was  paid  over  to  the  plaintiff,  or  rather  account- 
ed for  by  him  to  the  plaintiff,  in  the  settlement  of  his  account 
fiMT  his  labour  done  for  the  plaintiff. 

This  evidence  being  given  to  the  jury,  with  a  view  of  show- 
ing  that  a  re-entry  had  been  made  by  the  plaintiff  upon  the 
premises  in  question,  the  counsel  for  the  plaintiff  prayed  tfaie 
court  to  instruct  the  jury,  that  the  said  evidence  was  not  com- 
petent to  piove  that  the  said  plaintiff  bad  re-entered  upon  the 
said  premises,  so  as  to  vest  jn  him  a  title  to  the  said  premises, 
and  to  bar  him  from  the  claim  which  he  has  here. made;  and 
that  it  was  not  even  competent  for  the  juiy  to  infer  from  the 
said  evidence,  that  such  re-entry  had  been  made:  which  in- 
struction the  court  refused  to  give,  being  of  opinion  that  the 
said  evidence  was  competent  to  be  left  lo  the  jury  for  their 
consideration,  upon  the  question  whether  a  re-entry  had  been 
made  by  the  plaintiff  according  to  tlie  terms  of  the  clause  in 
the  aforesaid  original  deed,  fromGc^nernl  Washington's  execu- 
tors to  the  said  Ezra  Lunt. 

The  court  having  refused  to  instruct  the  jury  as  aforesaid, 
the  counsel  for  the  plaintiff  prayed  the  court  to  instruct  the 
jury,  that  the  time  at  which  the  re-entry  ought  to  be  made, 
depended  upon  the  lease  given  in  evidence  by  the  plaintiff  as 
aforesaid,  and  could  not  be  varied  by  the  evidence  given,  as 
aforesaid,  by  the  defendant ;  and  that  if  they  found  that  a  re- 
entry had  been  made,  that  it  ought  to  be  such  as  would  con- 
form to  the  deed  ;  and  that  a  mere  occupation  of  the  premises, 
by  a  landlord  or  his  agent,  or  the  receipt  of  rents  of  the  premises 
did  not,  in  themselves,  amount  to  a  re-entry;  which  instruction 
the  court  refused  to  give,  being  of  opinion  (hat  it  was  for  the 
said  Schofield  to  waive  any  of  the  formalities  required  by  law 
for  his  benefit. 

The  defendant  then  prayed  the  court  to  instruct  the  jurv 
that  if  the  jury  should  be  satisfied  by  the  said  evidence,  that 
the  said  Richard  M.  Scott  did  enter  and  take  possession  of  he 
premises,  under  and  by  virtue  of  the  clause  of  re-entry  in  the 
deed  from  General  Washington's  executors  to  the  testator  of 
Vol.  VII.— 4  A 
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the  defendant,  it  is  competent  for  the  jury  to  infer  from  the 
evidence  aforesaid,  that  the  said  Jonathan  Schofield  assented 
to  the  said  re-entry ;  and  that  if  they  believe  that  he  did  so 
assenti  and  he  yet  continues  to  assent  to  the  said  re-entry,  and 
that  the  plaintiff  has  never  since  offered  to  reinstate  the  said 
Schofield  in  the  possession  of  the  said  premises,  that  the  said 
plaintiff  is  bound  by  the  said  entry,  and  cannot  recover  against 
the  same,  the  rent  which  became  due  subsequently  thereto ; 
which  instruction  the  court  gave  as  prayed. 

The  counsel  for  the  plaintiff  excepted  to  the  refusal  of  the 
court  to  give  the  instruction  prayed  by  the  plaintiff^  and  to  the 
instruction  given  by  the  court  on  the  prayer  of  the  defendant 
Judgment  having  been  rendered  by  the  court,  in  favour  of  the 
defendant,  this  writ  of  error  was  prosecuted. 

The  case  was  argued  by  Mr  Swann,  for  the  plaintiff  in  er- 
ror ;  and  by  Mr  Jones,  for  the  defendant 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court 
This  cause  comes  before  us  upon  a  writ  of  error  to  the  cir- 
cuit court  for  the  district  of  Columbia,  sitting  in  Alexandria. 

The  original  suit  is  an  action  of  covenant  brought  by  Scoit, 
as  assignee,  to  recover  the  amount  of  certain  rents  alleged  to  be 
due  and  in  arrear  from  the  defendant,  since  the  death  of  his 
intestate,  under  ap  indenture  stated  in  the  pleadings.  The 
defendant  pleaded  in  the  first  place,  that  he  had  not  broken 
the  covenants  in  the  deed;  after  which  plea,  issue  was  joined. 
Afterwards,  a  general  demurrer  was  put  in  to  the  declaration ; 
which  being  joined  by  the  plaintiff,  was,  upon  the  bearing, 
overruled  by  the  court  Afterwards  the  pleaof  pleneadminis- 
travit  was  put  in,  which  was  withdrawn ;  and  the'cause  was 
finally  tried  upon  another  plea ;  which,  after  oyer  of  the  inden- 
ture, stated,  that  ''before  the  days  in  the  declaration  specified  for 
the  payment  of  the  rent  to  the  plaintiff  under  the  said  deed, 
that  is  to  say,  on,  &c.  the  plaintiff,  under  and  by  virtue  of  the 
condition  of  ie<«ntry  in  the  deed  contained,  did  enter  into  the 
premises  thereby  demised,  for  non  payment  of  certain  rent  then 
in  arrear  and  unpaid,  and  held  and  occupied  the  same  as  vt$led  ni 
hian,  by  the  said  (rtry  n^  his  absduU  estate;**  upon  which  plea 
iseue  being  joined,  the  jury  found  a  verdict  for  the  defendant 
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A  hill  of  excepticMM  was  taken  at  the  trial,  which  will  praeently 
come  under  consideration,  as  matter  assigned  for  error. 

The  indenture  referred  to  was  made  on  die  8th  of  August 
1799,  between  General  Greorge  Washington  and  Martha  his 
wife,  of  the  one  part,  and  Ezra  Lunt,  the  defendant's  intestate,  of 
the  other  part  It  purports,  on  the  part  of  General  Washington, 
to  grant  to  Lunt,  his  heirs  and  assigns  for  ever,  a  parcel  o{ 
land  in  Alexandria ;  he,  Lunt,  his  heirs  and  assigns  yielding 
and  paying  for  Ihe  same,  on  the  8th  day  of  August  yeariy, 
unto  General  Washington,  his  heirs  and  assigns,  the  sum  of 
seventy-three  dollars.  And  Lunt,  and  his  heirs  and  assigns^ 
covenant  with  General  Washington,  his  heirs  and  assigns,  that 
he,  his  heirs  and  assigns  will  yearly  and  every  year  for  ever, 
well  and  truly  pay  the  aforesaid  sum  of  seventy-three  dollars  to 
General  Washington,  his  heirs  and  assigns  on  the  day,  and  at- 
the  time  appointed  for  payment ;  and  that  it  shall  be  lawful 
for  General  Washington,  his  heirs  and  assigns,  at  all  times 
after  the  rent  shall  become  due,  to  enter  upon  the  premises, 
and  distress  and  sale  make  of  the  goods  and  chattels  found 
thereon,  to  satisfy  the  rent  in  arrear.  And  Lunt,  his  heirs  and 
assigns,  further  covenant  with  Creneral  Washington,  his  heirs 
and  assigns,  that  if  the  yearly  rent  or  any  part  thereof,  be  be- 
hind or  unpaid  for  the  space  of  thirty  days  after  the  same  be- 
comes due  and  payable,  and  suflScient  goods  and  chattels  of 
Lunt,  his  heirs  and  assigns,  shall  not  be  found  upon  the  pre- 
mises to  pay  and  satisfy  the  same,  it  shaU  be  lawful  for  Grene- 
ral  Washington,  his  heirs  and  assigns,  to  re-enter  and  hold  the 
same  again,  as  if  the. indenture  had  never  been  made.  And 
then  follows  a  covenant  of  general  warranty  on  the  part  of 
Gkneral  Washington,  his  heirs  and  assigns. 

The  executors  of  General  Washington,  by  virtue  of  powers 
given  oy  his  will,  on  the  25tb  day  of  August  1804,  by  inden- 
ture, after  reciting  the  substance  of  the  indenture,  assigned 
and  granted  unto  Henry  S.  Turner,  his  heirs  and  assigns,  the 
said  rent  by  the  following  descriptive  terms :  **  the  aforesaid 
annual  rent  of  seventy-three  dollars  issuing  out  of  and  charged 
on  the  aforesaid  piece  or  parcel  of  ground,  herein  before  de- 
scribed ^  There  are  no  words  in  this  indenture  assigning  over 
the  rights,  powers,  and  remedies,  given  by  the  former  indenture, 
by  distress  and  re-entry,  or  the  residuary  interest  in  the  pre* 
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mises  resulling  from  such  re-entry.  Turner^  by  another  iii« 
denture  on  the  25th  of  February  1808,  assigned  and  granted 
the  sarae  rent  unto  the  plaintiff  (Scott ),  his  heirs  and  assigns, 
with  the  powers  of  distress  and  re-«ntry,  and  all  the  covenants 
and  stipulations  in  the  original  indenture.  But  it  is  manifest, 
that  he  could  not  convey  them,  unless  he  had  already  taken 
them  under  the  assignment  made  to  him  by  the  executors. 
The  declaration  too  is  founded  solely  upou  the  assignment  and 
transfer  of  the  rent,  and  contains  no  allegation  of  any  assign- 
ment of  the  collateral  rights  and  remedies  and  interests  in  the 
estate. 

Under  these  circumstances,  it  is  contended,  that  whatever 
might  be  the  fate  of  the  bill  of  exceptions,  if  the  action  were 
otherwise  unobjectionable,  the  plaintifi^  upon  his  own  showing, 
has  no  title  to  recover :  first,  because  the  rent  is  a  mere  chose 
in  action,  which  cannot  be  transferred  by  itself  to  the  assignee, 
so  as  to  entitle  him  to  sue  therefor  in  his  own  name :  and  se- 
condly, because  no  suit  is  maintainable  against  the  defendant 
as  administrator,  for  the  rent  in  arrear,  since  Lunt's  decease, 
as  there  is  neither  privity  of  estate,  nor  of  contract,  between 
him  and  the  plaintiff.  It  is  added,  that  Lunt,  in  fact,  in  his 
life-time,  assigned  over  his  estate  in  the  premises,  and  that  his 
administrator  is  not  responsible  for  any  rent  subsequently  ac- 
cruing and  in  arrear.  But  this  fact  no  where  appears  upon 
the  pleadings ;  and  if  it  did,  it  would  not  help  the  defendant : 
for  it  is  firmly  established,  that  upon  a  covenant  of  this  sort, 
the  personal  representatives  of  the  covenantor  are  liable  for  the 
non-payment  of  the  rent  after  assignment,  although  there  may 
also  be  a  good  remedy  against  the  a8signee(a).  The  laws  of 
Virginia  have  not,  in  this  respect,  narrowed  down  the  respon- 
sibility existing  by  the  common  law  in  England,  at  the  emi- 
gration of  our  ancestors. 

Whether  the  plaintiff  as  assignee  of  the  rent,  not  being  as- 
signee also  of  the  estate,  in  the  premises,  or  of  the  right  of 
re^nuy,  can  maintain  the  present  suit,  is  quite  a  different  ques- 
tion.    If  he  had  been  the  assignee  of  the  estate,  or  of  the  right 


(a)  See  Comyn*s  Dig.  Covenant,  C.  1.  Bacon,  Abridg.  Covenant,  K.  I, 
i.  Barnard  v.  Godicall,  Cro.  Jac.  309.  Or|pII  v.  Kemiliead,  4  Taont. 
Rep.  643. 
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of  re-entry,  as  well  as  of  the  rent,  he  would  clearly  be  entitled 
to  maintain  it ;  for  the  laws  of  Virginia  are  in  this  respect  co- 
extensive with  those  of  England.  The  common  law  of  En- 
gland, and  all  the  statutes  of  parliament  made  in  aid  of  the 
common  law  prior  to  the  fourth  year  of  the  reign  of  king 
James  the  first,  which  are  of  a  general  nature,  and  not  local 
to  the  kingdom,  were  expressly  adopted  by  the  Virginia  statute 
of  1776(o);  and  the  subsequent  revisions  of  its  code  have  con- 
firmed the  general  doctrine  on  this  particular  subject.  The 
very  point  was  decided  in  Havergill  v.  Hare,  Cro.  Jac.  510. 
There  A.  being  seised  of  an  estate  in  fee,  by  indenture  granted 
to  B.  his  heirs  and  assigns,  a  fee  farm  rent. with  a  clause  of 
distress ;  and  covenanted  to  levy  a  fine  to  uses,  for  securing 
the  payment  of  the  rent ;  so  that,  if  the  rent  should  be  in 
arrear,  B.  his  heirs  and  assigns  might  enter  into  the  land,  and. 
enjoy  the  rents  thereof,  until  the  rent  in  arrear  should  be  paid 
to  them ;  and  B«  assigned,  by  a  bargain  and  sale  to  C.  the  rent, 
''with. all  the  penalties,  forfeitures,  profits  and  advantages, 
comprized  in  the  indenture."  The  fine  was  levied,  the  rent 
was  in  arrear,  and  C.  entered,  and  brought  ejectione  firmae ; 
and  a  special  verdict  having  been  found,  stating  the  above  facts, 
one  question  was,  whether  this  contingent  and  future  use  to 
arise  upon  non-payment  of  the  rent,  was  transferable  over  to 
C,  by  the  bargain  and  sale.  It  was  strongly  urged  by  the  de- 
fendant's counsel,  that  it  is  a  matter  in  privity  and  possibility 
only,  which  is  not  transferable  before  it  falls  in  esse.  But  all 
the  justices  resolved,  that  it  being  a  matter  of  inheritance,  and 
being  for  the  secunty  for  the  payment  of  the  rent,  and  wait- 
ing upon  the  rents,  might  well  be  transferred  with  the  rent ; 
and  by  the  grant  of  the  rent,  the  penalty  and  advantage  well 
passed.  But  if  it  had  been  a  mere  possibiUty,  not  coupled  with 
any  other  estate,  then  it  had  not  passed.  .  This  case  is  full  to 
the  purpose  that  such  a  right  of  secutity  is  capable  of  being 
transferred,  with  the  rent,  by  apt  words ;  and  even  so  trans- 
ferred, gives  the  assignee  a  legal  title  both  to  the  rent  and  the 
attendant  remedies.  It  leaves,  however,  the  point  untouched, 
whether  the  mere  transfer  of  the  rent,  without  any  transfer  of 
the  right  of  entry  (as  in  the  present  case),  would  give  the  as- 

(a)  See  1  Viripnia  Revised  Code,  ch.  38,  p.  135,  edition  of  1819. 
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flignee  a  right  lo  maintaia  an  action  for  the  rent,  eeeing  it  k 
notknitby  any  priority  of  right  or  estate,  to  the  premieee.  Upon 
full  consideration,  however,  we  are  of  ofNnioQ  that  the  anignee 
of  a  fee  farm  rent,  being  an  estate  of  inheritance,  is  upon  the 
principles  of  the  common  law  entitled  to  sue  therefor  in  his 
own  name.  It  is  an  exception  fhxn  the  general  rule,  that 
choses  in  action  cannot  be  transferred ;  and  stands  upon  the 
ground  of  being,  not  a  mere  personal  debt,  but  a  perdurable 
inheritance.  Thus,  if  an  annuity  is  granted  to  one  in  fee, 
although  it  be.  a  mere  personal  charge,  yet  a  writ  of  annuity 
lies  therefor  by  the  common  law ;  not  only  in  fiivour  of  the  par- 
ty and  his  heirs,  but  of  their  grantee.  So  the  doctrine  is  ex- 
pressly laid  down  by  Lord  Coke,  Ca  LitL  144,  b.,  and  he  is 
fully  borne  out  by  auth(mty(a)  :  and  in  like  manner  for  a  rent 
granted  in  fee  and  charged  on  land,  a  writ  of  annuity  also  lies 
in  fiBLVoiir  of  the  assignee,  at  his  election(6). 

And  since  the  statute  of  38  Henry  8,  ch.  84,  covenants 
of  this  sort  running  with  the  estate  or  inheritance,  are  trans- 
ferable to  the  assignee  with  a  full  right  to  the  benefit  thereoC 
So  that  there  is  no  difficulty  upon  princifdes  of  the  common 
law,  in  giving  effect  to  the  present  action.  Whether  the  pre- 
sent plaintiff  has  any  right  to  re-entry  is  a  very  different  ques- 
tion, upon  which  in  the  present  posture  of  this  case  it  is  unne- 
cessary to  give  any  opinion.  It  is  clear,  by  the  common  law, 
that  a  right  of  re-entry  always  supposes  an  estate  in  the  party; 
and  cannot  be  reserved  to  a  mere  stranger.  So  the  law  was 
laid  down  by  the  twelve  judges,  in  Smith  v.  Packard,  S  Atk 
135,  140 ;  and  Lord  Chief  Justice  Willis,  on  that  occasion,  in 
delivering  their  opinion,  said,  ''therefore  I  have  always 
thought,  that  if  an  estate  is  granted  to  a  man  reserving  rent, 
and  in  default  of  payment  a  right  of  entry  was  granted  to  a 
stmnger,  it  was  void."  What  effect  the  statute  of  32  Henry 
8,  ch.  34»  or  the  provisions  of  the  revised  code  of  Virginia,  may 
have  upon  this  point  is  a  question  not  now  before  us. 

We  proceed,  then,  to  the  considemtion  of  the  bill  of  except 

(a)  See  Ca  Litt  144^  b.,  Haigrave'i  notet  1 1  Geffwd  v.  Bodcn,  Bet* 
ley,  80(  Mound**  cue,  7  Co.  Rep.  28^  b.  i  1  Thonti'i  Co.  Litt  448,  note 
F.  and  449,  note  (9)  {  Buc.  Abridg.  Annuity,  C,  Com.  Dig.  Ammitir,  B. 

(5)Co.Litt.  144»b. 
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tioD0.  Two  instructioiui  were  prayed  by  the  plaintifl^  and  one 
by  the  defendant  The  latter  was  given  by  the  court,  and 
with  reference  to  the  state  of  the  pleadingSy  we  see  no  objec- 
tions thereto :  the  difficulty  is  in  the  refusal  of  the  second  in- 
struction prayed  by  the  plaintiff.  It  is  as  follows :  **  the  plain- 
tiff prayed  the  court  to  instruct  the  jury  that  the  time  at 
which  the  re-entry  ought  to  be  made,  depended  upon  the  lease 
given  in  evidence  by  the  plaintiff  as  aforesaid,  and  could  not 
be  varied  by  the  evidence  given  as  aforesaid  by  the  defendant ; 
and  that  if  they  found  that  a  re-entry  had  been  made,  that  it 
ought  to  be  such  as  would  conform  to  the  deed  ;  and  that  a 
mere  occupation  of  the  premises  by  a  landlord  or  his  agent,  or 
the  receipt  of  rents  of  the  premises,  did  not  of  themselves 
amount  to  a  re-entry.**  The  court  refused  to  give  the  instruc- 
tion, being  of  cipinion  that  it  was  competent  for  the  said 
Schofield,  the  actual  tenant,  to  waive  any  of  the  formalities 
required  by  law  for  his  benefit 

Nowj  however  correct  may  be  the  opinion  of  the  court  of 
this  right  of  waiver  upon  general  principles,  still  the  question 
is,  whether  with  reference  to  the  actual  terms  of  the  pleadings 
and  issue  before  the  jury,  the  instruction  prayed  for  was  not 
such  as  ought,  upon  principles  of  law,  to  have  been  given.  It 
is  wholly  immaterial,  whether  the  pleadings  might  not  have 
been  so  framed  upon  the  facts  as  to  have  presented  a  complete 
defence  to  the  action.  The  instruction  prayed  has  reference 
to  the  pleadings  in  the  case.  The  averment  there  is,  that  the 
plaintiff  entered  on  the  premises  under  and  by  virtue  of  the 
condition  of  re-entry  in  the  original  deed,  mentioned,  for  non- 
payment of  the  rent ;  and  upon  the  issue  joined,  this  was  the 
material  inquiry.  It  is  clear,  that,  upon  such  an  issue,  no  entry 
not  conforming  to  that  deed,  and  no  evidence  of  an  entry  va- 
rying from  it,  would  be  admissible  to  support  it.  The  suffi- 
ciency of  the  evidence  before  the  jury  to  support  the  issue  w&s 
properly  left  for  their  consideration.  But  the  defendant  bad  a 
right  to  the  instruction,  that  the  jHOof  must  conform  to  the 
allegations  in  the  pleadings.  For  these  reasons  we  are  of 
q>inion  that  the  circuit  court  erred  in  refusing  the  above  in- 
struction ;  and.  the  judgment  must  on  this  account  be  reversed 
and  a  venire  facias  de  novo  be  awarded 
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Walter  Brashear,  appellant  v«  Francis  West^  Thomas 
M.  Willing  and  Henrt  Nixon,  executors  of  John  Nix- 
on deceased,  and  Henrt  Nixon,  Samuel  Mifflin  and 
John  Lapselet,  assignees  of  Francis  West,  appellees. 

Francis  West,  Henrt  Nixon,  surtiying  executor  of  John 
Nixon  deceased,  and  Henrt  Nixon,  Samuel  Mifflin 
AND  John  Lapselet,  assignees  of  Francis  West,  appel- 
lants V.  Walter  Brashear,  appellee. 

(t  is  not  necessary  to  the  validity  of  a  deed  of  aaaignment  for  the  benefit  of 
creditors,  that  creditors  should  be  consulted;  though  the  proprietj  of 
pursuing  such  a  course  will  genenllj  suggest  it,  when  thej  can  be  eon- 
reniently  assembled.  But  be  this  as  it  may,  it  cannot  be  necessary  that 
the  Act  should  appear  on  the  face  of  the  deed. 

That  a  general  assignment  of  all  a  man's  property  is  per  9t  fraudulent,  has 
never  been  alleged  in  this  country.  The  right  to  make  it  results  from  the 
absolute  ownership  which  every  man  cUdms  over  that  which  is  his  own. 

An  assignment  was  made  by  Francis  West,  to  certain  trustees  of  all  lus 
property,  giving  a  preference  to  particular  creditorsi  who  were  to  be  paid 
their  claims  in  full,  before  any  portion  of  the  property  assigned  was  to  be 
divided  among  his  other  creditors.  By  the  court :  the  preference  given 
in  this  deed  to  favoured  creditors,  though  liable  to  abuse,  and  perhaps  to 
serious  objections,  is  the  exercise  of  a  power  resulting  from  the  owner- 
ship of  property  which  the  law  has  not  yet  restndned.  It  cannot  be 
treated  as  a  fraud. 

The  assignment  excluded  from  the  benefit  of  its  proviaons^  all  creditors 
who  should  not  within  ninety  days,  execute  a  release  of  all  claims  aa4 
demands  on  the  assignor  of  any  nature  or.  kind  whatsoever.  By  the  coort : 
This  stipulation  cannot  operate  to  the  exemption  of  afty  portion  of  a 
debtor's  property,  from  the  pajrment  of  his  debts.  If  a  surplus  should  re- 
main after  their  extinguishment,  that  would  be  rightfully  his.  Should  the 
fUnd  not  be  adequate,  no  part  of  it  is  relinquished.  The  creditor  releases 
his  claim  only  to  the  future  labours  of  his  debtor.  If  this  release  were  vol- 
untary, it  would  be  unexceptionable.  But  it  u  induced  by  the  neceanty 
arising  from  the  certainty  of  being  postponed  to  all  those  creditors  who 
shall  accept  the  terms,  by  giving,  the  release.  It  is  not  therefore  volon* 
tary.  Humanity  and  policy  both  plead  so  strongly  in  favour  of  leaving 
the  product  of  his  future  labours  to  the  debtor,  who  has  surrendered  all 
his  property,  that  in  every  commercial  country  known  to  the  court,  except 
our  own,  the  principle  is  established  by  law.  This  certainly  fUmisbes  a 
very  imposing  argument  against  its  being  denied.  The  objectioB  is  ger- 
taiidy  powerful,  that  it  tends  to  delay  creditotm.  If  there  be  a  aoiphv, 
the  surplus  is  placed  in  some  degree  out  of  the  reach  of  those  who  do 
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not  sign  the  releaae,  and  thereby  entitle  themselres  under  the  deed.  But 
the  property  ib  not  entirely  locked  up.  •  A  court  of  equity^  exerdsing^  ^^han* 
eery  juriadictiony  will  compel  the  execution  of  the  trust,  and  decree  what 
may  reraam  to  thoae  creditors  who  have  not  acceded  to  the  deed.  Tet 
the  court  are  far  from  being  satiflfied,  that  upon  general  principle,  such  a 
deed  ought  to  be  sustained. 

Whatever  maybe  the  intrin^c  weight  of  objections  to  such  assignment^  tliey 
seem  not  to  hare  prevailed  in  Pennsylvania.  The  construction  which  the 
courts  of  that  state  have  put  on  the  Pennsylvania  statute  of  frauds,  must 
be  received  in  the  courts  of  the  United  States. 

The  assignment  transferred  to  the  assignees  a  debt  due  to  the  assignor  by  the 
complainant.  The  complainant  filed  a  bill  against  the  assignees,  claiming 
to  set  Off  against  the'debt  assigned  to  them,  the  amount  of  adjudgment  ob- 
tained by  him  against  the  assignor,  after  the  assignment  By  the  court:  if 
subsequent  to  the  assignment  being  made,  and  before  notice  of  it,  any 
counter  claims  be  acquired  by  a  debtor  to  thie  assignor,  these  claims  may, 
unquestionably,  be  sustained.  But  if  they  be  acquired  after  notice,  equity 
will  not  sustain  them.  If  it  were  even  true  that  they  might  have  been 
offered  in  evidence  in  a  suit  at  law  brought  m  the  name  of  the  assignor,  he 
who  neglected  to  avail  himself  of  that  adnmtage,  cannot,  after  judgment, 
avail  himself  of  such  discount  as  plaintiff  in  equity. 

To  deprive  a  party  of  the  fruits  of  a  judgment  at  law,  it  must  be  agudst 
conscience  that  he  should  enjoy  them.  The  party  complaining,  must 
show  that  he  has  more  equity  than  the  party  in  whose  favour  the  law  has 
decided. 

Contliuction  of  the  laws  of  Pennsylvania  relative  tofoveigpn  attachments. 

APPEALS  from  the  circuit  court  of  the  United  States  for  the 
district  of  Kentucky. 

These  cases  were  argued  by  Mr  Bibb  for  the  appellant, 
Walter  Brashear;  and  by  Mr  Sergeant  and  Mr  Peters,  for  the 


Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 

These  are  appeals  from  a  decree  pronounced  in  the  court  of 
the  United  States  for  the  seventh  circuit  and  district  of  Ken- 
tucky, on  a  bill  filed  by  Walter  Brashear,  on  which  an  injunc- 
tion was  awarded  to  stay  proceedings  on  two  judgments  ob- 
tained against  him  in  that  court,  by  Francis  West  The  final 
decree  perpetuated  the  injunction  as  to  the  sum  of  four  thou- 
sand and  eleven  dollars  and  sixty-eight  cents,  the  supposed 
Vol.  VII.— 4  B 
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amount  of  a  judgment  obtained  against  the  comfdainant  as 
special  bail  for  West,  and  dismissed  the  bill  as  to  the  residue, 
with  ten  per  cent  damages  thereon.  Both  parties  have  ap- 
pealed to  this  court. 

Francis  Brashear,  the  plaintiff,  a  resident  of  Kentucky,  being 
in  Philadelphia,  executed  two  notes  on  the  28th  of  Febniary 
1807,  to  Francis  West,  a  citizen  of  Philadelphia,  for  three  thou- 
sand five  hundred  and  twenty-seven  dollars  and  eighty-two 
cents  each,  payable  fifteen  months  after  date.  On  the  13th  of 
July  1808,  he  executed  a  paper  writing,  in  Kentucky,  acknow- 
ledging the  balance  of  an  account  due  from  himself  to  West, 
amounting  to  two  thousand  one  hundred  and  forty-seven  dol- 
lars and  seventy-six  cents. 

The  two  notes,  executed  in  February  1807,  were  assigned 
soon  after  their  date  to  John  Nixon  of  Philadelphia^  as  collate- 
ral security  for  a  debt  due  from  West  to  him. 

On  the  21st  of  April  1807,  West  assigned  all  his  estate  to 
trustees  to  be  sold,  and  the  money  paid,  first  to  certain  preferred 
creditors,  and  afterwards  to  his  creditors  generally;  with  a  pro- 
viso that  no  creditor  should  be  entitled  to  receive  any  dividend 
who  should  not,  within  ninety  days  ^rom  the  date  of  the  deed^ 
execute  a  release  of  all  claims  and  demands  upon  the  said 
Francis  West,  of  any  nature  or  sort  whatsoever. 

The  plaintiff  was  also  indebted  to  James  Latimer  of  Phila- 
delphia, to  whom  he  consigned  a  quantity  of  ginseng  with 
instructions  to  pay  the  proceeds,  after  discharging  his  own 
debt,  to  certain  other  creditors  of  the  consignor,  pro  rata. 

On  the  10th  of  December  1808,  James  Latimer,  to  prevent 
other  creditors,  as  he  alleges, /rom  obtaining  a  prior  hen  on  the 
property  in  his  hands,  sued  out  a  foreign  attachment  against 
the  effects  of  Brashear,  summoning  himself  as  garnishee,  and 
requiring  bail  in  the  sum  of  eight  thousand  dollars.  He  gave 
immediate  notice  of  this  proceeding  to  Brashear. 

Early  in  the  year  1809,  he  took  a  large  part  of  the  ginseng 
to  himself,  as  purchaser,  at  six  months  credit;  which  he  shipped 
on  his  own  account  to  China,  in  March  of  tliat  year.  In  the 
following  May  he  shipped  th<e  residue,  on  account  of  himself 
and  William  Redwood. 

On  the  1 1th  of  March  1809,  Francis  West'sued  out  a  foreign 
attachment  to  the  use  of  his  assignees^  against  Brashear,  and 
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summoned  Latimer  as  garnishee.    The  process  was  executed 
the  7th  of  April. 

On  the  23d  of  September  1809,  an  attacdment  was  sued  out 
by  Nizon^s  executors,  which  was  returned  executed  on  the  9th 
of  October. 

The  attachments  sued  out  in  the  name  of  West,  by  his 
assignees,  and  by  Nixon's  executors,  were  prosecuted  to  judg- 
ment 

In  August  1811,  James  Latimer  became  insolvent,  and 
assigned  all  his  property  for  the  benefit  of  his  creditors.  His 
debt  to  Brashear  amounted  to  four  thousand  nine  hundred  and 
eighty-five  dollars  and  thirty-five  cents;  no  part  of  which  could 
be  collected,  his  whole  estate  being  absorbed  by  prefenred 
creditors. 

Suits  were  instituted,  in  the  name  of  Francis  West,  on  the 
notes  assigned  to  John  Nixon,  and  on  the  acknowledged 
account  herein  before  mentioned,  in  the  circuit  court  of  the 
United  States  for  the  district  of  Kentucky,  and  judgments  ob- 
tained thereon.  A  bill  was  filed  by  Walter  Brashear  to  be 
relieved  from  these  judgments. 

The  bill  alleges  that  the  assignment  to  Nixon,  and  also  that  to 
MifBin  and  others,  trustees  for  general  creditors,  are  fraudulent 
and  void.  *  It  also  alleges,  that  in  September  1808,  the  plain- 
tiff had  become  special  bail  for  the  said  Francis  in  a  suit  insti- 
tuted against  him  in  one  of  the  courts  of  Kentucky,  by  a  certain 
George  Anderson,  in  which  judgment  was  obtained  against 
him,  and  afterwards  against  the  plaintiff  as  his  special  bail,  for 
the  sum  of  four  thousand  and  eleven  dollars  and  sixty-eight 
cents.  That  on  the  3d  day  of  November  1808,  the  said  Fcan- 
cip  West  received  for  the  plaintiff  one  hundred  and  twenty 
dollars,  from  the  commissioner  of  loans  in  the  city  of  Philadel- 
phia, on  account  of  the  claim  of  William  Bush ;  to  which  the 
plaintiff  was  entitled.  And  that  the  said  Francis  West  was 
responsible  for  the  money  lost  by  the  plaintiff  in  the  hands  of 
James  Latimer;  that  loss  having  been  caused  by  the  attach- 
ments sued  out  to  attach  his  efiects  in  the  hands  of  the  said 
Latimer,  and  by  the  negligent  and  illegal  manner  in  which  the 
said  attachments  were  prosecuted. 

The  answers  admit  that  the  assignment  to  Nixon  was  made 
for  the  purpose  of  securing  a  debt  due  to  him,  amounting  to 
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rather  more  than  two  thousand  dollars.  They  insist  that  the 
assignment  to  Mifllin  and  others,  for  the  benefit  of  the  creditors 
of  West,  was  fair  and  legal ;  and  that  Brashear  had  notice  of  it 
before  he  became  special  bail  for  West  at  the  suit  of  Anderson. 
They  contend  that  the  attachments  ?¥ere  legal,  and  were 
conducted  regularly,  and  without  fraud. 

James  Latimer,  who  was  sworn  as  a  witness,  deposes  that 
he  shipped  part  of  the  ginseng  on  his  own  account,  before  the 
attachments  were  laid  by  the  assignees  of  West;  and  that  he 
shipped  the  residue  after  the  attachment  sued  out  by  Mifflin 
and  others,  trustees  for  the  creditors,  had  been  served.  He 
says  there  was  not  any  collusion,  agreement  or  consent  be- 
tween the  executors  of  Mr  Nixon,  or  the  assignees  of  Mr  West 
and  himself,  that  the  property  or  money  attached  should  re- 
main in  his  hands,  should  be  shipped  abroad,  or  used  or  dis- 
posed of  in  any  way;  other  than  the  consent  of  the  assignees  of 
Mr  West,  that  the  ginseng  might  be  sold ;  which  consent  was 
after  their  attachment,  and  before  that  of  Mr  Nixon's  execu- 
tors ;  nor  w  as  there  any  consent  on  the  part  of  the  said  assignees 
or  executors  to  any  delay  or  procrastination  of  payment  on  his 
part. 

The  court  admitted  and  allowed  the  claim  to  a  set  off  for 
the  money  paid  by  the  plaintiff  as  special  bail  for  West,  at  the 
suit  of  Anderson,  but  rejected  the  other  claims. 

It  is  admitted  that  Nixon^s  executors  have  no  interest  in  the 
notes  assigned  to  their  testator,  beyond  the  debt  intended  to  be 
secured;  and  to  that  extent  their  claim  caimot  be  controverted. 
The  suggestions  made  in  the  bills  against  it,  are  unsupported ; 
and  are  denied  in  the  answer. 

The  first  inquiry  is  into  the  validity  of  the  general  assign- 
ment to  MiflUn  and  others,  trustees  for  the  creditors  of  West 

This  instrument  conveys  to  Bamuel  MifBin,  John  Lapeeley 
and  Henry  Nixon,  all  his  estate,  ""eal,  personal  and  mixed,  in 
trust  to  sell  the  same  as  soon  as  conveniently  may  be,  and  to 
collect  all  debts  due  to  the  said  West,  and  to  pay  and  discharge 
the  debts  due  from  him,  first  to  certain  preferred  creditors,  and 
afterwards  to  creditors  generally ;  '^provided,  nevertheless,  that 
none  of  the  above  described  creditors  shall  be  entitled  to  receive 
any  part  or  dividend  of  the  property  hereby  conveyed,  or  its 
proceeds,  who  shall  not,  within  ninety  days  from  the  date 
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hereof,  sign  and  execute  a  full  and  complete  release  of  all 
claims  and  demands  upon  the  said  Francis  West,  of  any  na- 
ture or  sort  whatsoever.^ 

This  deed  was  executed  on  the  21st  day  of  April  1807,  was 
acknowledged  before  the  mayor  of  the  city  of  Philadelphia  on 
the  S2d,  and  was  recorded  in  the  proper  office  of  the  city  and 
county  on  the  27th  of  the  same  month.  Its  validity  appears 
never  id  have  been  questioned  in  the  state  of  Pennsylvania. 

The  objections  made  to  it  in  argument  are, 

1.  That  the  creditors  were  not  consulted. 

2.  That  they  do  not  appear  to  have  assented  to  the  deed. 
8.  That  possession  was  not  delivered. 

4.  That  the  assignment  is  in  general  terms. 

5.  That  it  excludes  all  creditors  who  shall  not,  within  ninety . 
days,  execute  a  release  of  all  claims  and  demands  on  the  said 
Francis  West,  of  any  na^.ure  or  sort  whatsoever. 

1.  It  is  not  necessary  to  the  validity  of  a  deed  of  assignment 
that  creditors  should  be  consulted,  though  the  propriety  of 
pursuing  such  a  course  wiU  generally  suggest  it,  where  they 
can  be  conveniently  assembled.  But  be  this  at  it  may,  i(  can- 
not be  necessary  that  the  fact  should  appear  on  the  face  of  the 
deed.  Had  it  been  material,  it  ought  to  have  been  suggested 
in  the  bill.  The  fact  would  then  have  been  put  in  issue,  and 
might  have  been  proved. 

2.  The  same  answer  may  be  given  to  the  second  objection. 
The  bill  does  not  allege  the  refusal  of  the  creditors  to  assent 
to  the  deed  of  assignment.  That  fact  is  not  put  in  issue. 
The  acceptance  of  the  trust  by  the  trustees,  and  the  acquies- 
cence of  the  creditors  for  more  than  twenty  years,  afford  pre- 
sumptive evidence  in  favour  of  their  assent :  and  that  is  suffi- 
cient, in  a  case  in  which  it  is  not  made  a  subject  of  direct 
inquiry  by  the  pleadings. 

8.  The  real  estate  passed  by  delivery  of  the  deed.  The 
claims  on  Brashear  were  not  objects  of  delivery.  They  could 
be  assigned  only  in  equity ;  and  notice,  when  given,  consum- 
mated the  assignment.  The  question  of  delivery,  is  not  made 
in  the  proceedings.  It  is  not  alleged  that  West  retained  pos- 
session of  any  part  of  the  property  conveyed  in  the  deed. 
Fraud  may  be  given  in  evidence,  but  is  not  to  be  presumed. 
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4.  It  18  also  objected  that  the  assignment  is  in  general  terms^ 
and  that  no  schedule  of  the.property.is  annexed. 

That  a  general  assignment  of  all  a  man's  property  is,  per  se, 
fraudulent,  has  never  been  alleged  in  this  country.  The  right 
to  make  it  results  from  that  absolute  ownership  which  every 
man  claims  over  thai  which  is  his  own.  That  it  is  a  circum* 
stance  entitled  to  consideration,  and  in  many  cases  to  weighty, 
consideration ;  is  not  to  be  controverted.  If  a  man  were,  to 
convey  his  whole  estate^  and  afterwards  to  contract  debts^ 
there  would  be  much  reason  to  suspect  a  secret  trust  for  his 
own  benefit  The  transaction  would  be  closely  inspected,  and 
a  sweeping  conveyance  of  his  whole  property  would  undoubt> 
edly  form  an  important  item  in  the  testimony  to  establish 
fraud.  So,  in  many  other  cases  which  might  be  adduced. 
But  a  conveyance  of  all  his  property  for  the  pa]rment  of  his 
debts,  is  not  of  this  description.  It  is  not  of  itself  calculated  to 
excite  suspicion.  Creditors  have  an  equitable,  claim  on  all  the 
property  of  their  debtor ;  and  it  is  his  duty,  as  well  as  his  right, 
to  devote  the  whole  of  it  to  the  satisfaction  of  their  claims. 
The  exercise  of  this  right  by  the  honest  performance  of  thiE 
duty  cannot  be  deemed  a  fraud.  If  transferring  every  part  of 
his  property,  separately,  to  individual  creditors  in  payment  of 
their  several  debts,  would  be  not  only  fair  but  laudable ;  it  can- 
not be  fraudulent  to  transfer  the  whole  to  trustees  for  the 
benefit  of  all. 

In  England  such  an  assignment  could  not  be  supported,  be- 
cause it  is  by  law  an  act  of  bankruptcy,  and  the  law  takes  pos- 
session of  a  bankrupt's  estate  and  disposes  of  it.  But,  in  the 
United  States,  where  no  bankrupt  law  exists  for  setting  aside  a 
deed  honestly  made  for  transferring  the  whole  of  a  debtor's 
estate,  for  the  payment  of  his  debts;  the  preference  given  in  this 
deed  to  favoured  creditors,  though  liable  to  abuse,  and  perhaps 
to  serious  objections,  is  the  exercise  of  a  power  resultjng  from 
the  ownership  of  property,  which  the  law  has  not  yet  restrained. 
It  cannot  be  treated  as  a  fraud. 

5.  The  fifth  and  most  serious  objection  is,  that  tlie  deed 
excludes  al!  creditors  who  shall  not  within  ninety  days  execute 
a  release  of  all  claims  and  demands  on  the  said  Francis  West, 
of  any  nature  or  kind  whatsoever. 
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The  stipulation  cannot  operate  to  the  exemption  of  any  por- 
tion of  a  debtor's  property  from  the  payment  of  his  debts.  If  a 
surplus  should  remain  after  their  extiuguishraetit,  that  would 
be  rightfully  his.  Should  the  fund  not  be  adequate,  no  part 
of  it  is  relinquished.  The  creditor  releases  his  claim  only  to 
the  future  labours  of  his  debtor.  If  this  release  were  volun- 
tary, it  would  be  unexceptionable.  But  it  is  induced  by  the 
necessity  arising  from  the  certainty  of  being  postponed  to  all 
those  creditors  who  shall  accept  the  terms  by  giving  the  release. 
It  is  not  therefore  voluntary.  Humanity  and  policy  however 
both  plead  so  strongly  in  favour  of  leaving  the  product  of  his 
future  labour  to  the  debtor,  who  has  surrendered  all  his  pro- 
perty, that,  in  every  commercial  country  known  to  us,  except 
our  own,  the  principle  is  established  by  law.  This  certainly 
furnishes  a  very  imposing  argument  against  its  being  deemed 
fraudulent. 

The  objection  is  certainly  powerful,  that  its  tendency  is  to 
delay  creditors.  If  there  be  a  surplus,  this  surplus  is  placed, 
in  some  degree,  out  of  the  reach  of  those  who  do  not  sign 
the  release,  and  thereby  entitle  themselves  under  the  deed. 
The  weight  of  this  argument  is  felt.  But  the  property  is 
not  entirely  locked  up.  A  court  of  equity,  or  courts  exer- 
cising chancery  jurisdiction,  will  compel  the  execution  of  the 
trust;  and  decree  what  may  remain  to  those  creditors  who  have 
not  acceded  to  the  deed.  Tet  we  are  far  from  being  satisfied 
that,  upon  general  principles,  such  a  deed  ought  to  be  sus- 
tained. 

But  whatever  may  be  the  intrinsic  weight  of  this  objection, 
it  seems  not  to  have  prevailed  in  Pennsylvania.  The  con- 
struction which  the  courts  of  that  state  have  put  on  the  Penn- 
sylvania statute  of  frauds  must  be  received  in  the  courts  of  the 
United  fc\ates. 

In  Lippincott  and  Annesly  v.  Barker,  2  Binney,  174,  this 
question  arose,  and  was  decided,  after  elaborate  argument,  in 
favour  of  the  validity  of  the  deed.  This  decision  was  made  in 
1809;  and  has,  we  understand,  been  considered  ever  since  as 
setCTed  law. 

In  Pinrpoint  and  Lord  v.  Graham,  4  Wash.  Rep.  232,  the 
same  question  was  made,  and  was  decided  by  Judge  Washing- 
ton m  favour  of  the  validity  of  the  deed.     This  decision  was 
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made  in  1816.  We  are  infcrmed  of  no  contrary  decision  in 
the  state  of  Pennsylvania,  and  must  consider  it  as  the  settled 
construction  of  their  statute.  The  validity  of  the  deed  cannot 
now  be  controverted,  no  actual  fraud  being  imputed  to  it. 

2.  The  assignment  of  the  debt  due  from  Bra«hear  to  West 
being  valid  in  equity,  has  Brashear  a  right  to  set  oS,  inequity, 
against  judgments  obtained  for  the  use  of  the  assignees  in  the 
name  of  West,  his  claims  against  West  for  the  money  paid  to 
Anderson,  and  for  the  money  received  on  Bush's  claim? 

The  question,  whether  he  might  have  availed  himself  of 
these  ofibets  at  law,  do3s  not  now  arise.  Can  he  avail  himself 
of  them  as  plaintiff  in  equity? 

That  a  chose  in  action  is  assignable  in  equity,  is  not  contro- 
verted. Equity  will  protect  and  enforce  the  assignment.  If 
subsequent  to  its  being  made,  and,  before  notice  of  it,  any  coun- 
ter claims  be  acquired  by  the  debtor,  these  claims  may  un- 
questionably be  sustained.  But  if  they  be  acquired  after  notice, 
equity  will  not  sustain  them.  If  it  were  even  true  that  they 
might  have  been  offered  in  evidence  in  a  suit  at  law  brought 
in  the  name  of  the  assignor,  he  who  has  neglected  to  avail 
himself  of  that  advantage,  cannot,  after  the-  judgment,  avail 
himself  of  such  discounts  as  |daintiff  in  equity.  To  deprive  a 
party  of  the  fruits  of  a  judgment  at  law,  it  must  be  against 
conscience  that  he  should  enjoy  theuL  The  party  complain- 
ing must  show  that  he  has  more  equity  than  the  party  in 
whose  favour  the  law  has  decided.  This  cannot  be  done  in 
a  case  like  the  present,  unless  the  equity  of  the  debtor  accrued 
before  notice  of  the  assignment.  The  right  to  these  discounts 
then  depends  on  the  fact  of  notice. 

The  assignment  was  made  on  the  21st  of  April  1807.  In 
September  1808,  Brashear  became  special  bail  for  West  in  a 
suit  instituted  by  Greorge  Anderson.  The  bill  alleges  that  at 
the  time  of  becoming  special  bait,  Brashear  had  no  notice  of  the 
assigiimept.     The  answer  avers  that  he  had  notice. 

It  is  contended,  in  argument,  that  the  fact  of  notice  is  not 
sufficiently  proved  by  the  answer.  This  cacmot  be  admitted. 
The  defendant  has  a  judgment  at  law,  and  the  plaintiff  comes 
into  court  to  set  aside  that  judgment  by  his  superior  equity. 
He  must  show  that  equity. 

A  circumstance  apoears  in  evidence  which  has  some  ten- 
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deucy  to  8up[X)rt  the  answer.  In  July  1808,  liic  account  was 
settled  between  Braaliear  and  West,  and  tbe  balance  acknow- 
ledged. Tbis  account  calculates  interest  up  to  tbe  2l8t  of 
April  1808,  the^  day  on  which  the  assignment  was  made;  and 
strikes  the  balance  on  tliat  day.  Tbe  coincidence  counte* 
nances  the  belief  that  tbe  calculation  of  interest  stopped  on 
that  day,  because  the  account  was  then  transferred;  and  in- 
creases the  probability  that  West^  who  acknowledged  the 
account,  was  informed  of  the  reason. 

We  think  then  that  I  rashear,  having  had  notice  of  the 
assignment  when  he  became  special  bail  for  West,  caimot  be 
permitted  to  set  off  tbe  money  paid  on  that  account  against 
the  judgment,  unless  be  was  induced  to  trust  West  by  the 
conduct  of  the  assignees.  Of  this  we  find  no  evidence  in  the 
record. 

The  money  received  by  West  for  Bush's  claim  is  a  still 
later  transaction,  aiid  is  consequently  subject  to  the  same  rule. 

5,  The  last  point  to  be  considered  is  the  claim  of  Broshear 
to  compensation  for  the  loss  of  the  money  attached  in  the 
hands  of  Latimer. 

The  bill  chaiges  that  this  money  would  have  been  paid  by 
Latimer,  had  he  not  been  restrained  by  the  attachments;  that 
those  suits  were  wilfully  or  negUgently  procrastinated  by  the 
plaintiffi,  whose  duty  it  was  to  have  brought  them  to  a  con- 
clusion, awl  to  have  obtained  the  money  which  o\ight  to  have 
been  adjudged  to  them,  before  Latimer  became  insolvent;  and 
farther,  that  the  effects  attached  ought  to  have  been  secured 
by  measures  \^hich  the  law  authorized,  but  which  were  totally 
omitted. 

The  answers  deny  these  charges,  and  aver  that  the  suits 
were  prosecuted  with  diligence,  and  every  step  taken  to  secure 
the  debts  which  the  law  preschbed. 

The  first  impression  would  be  that  the  creditors  who  sued  out 
their  attachments  were  desirous  of  obtaining  their  money,  and 
would  not  intentionally  interpose  obsfnclcs  to  the  accomplish- 
ment of  their  object.  It  may  al^o  be  slated  with  some  con- 
fidence, that  tliose  who  sue  out  process  autlioiizcd  by  law,  are 
lioi  •csponsible  for  the  loss  coit^cqueut  iVom  tliat  process,  unless 
that  loss  IS  produced  by  the  iinpro]icr  use  nuuio  of  it...  The 
charges  made  in  tlie  bill  and  denied  in  the  answers,  must  be 
Vol.  Vli.— 4  C 
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supported  by  evidence,  or  the  plaintiff  cannot  prevail.  He 
relies  on  the  proceedings  in  the  attachment  as  furnishing  thito 
evidence. 

The.  writ  sued  out  by  (he  assignees  of  Francis  West,  in  his 
name,  was  returnable  to  June  term  1809.  The  defendant  not 
appearing, judgmentwas  rendered  against  him  at  the  third  term, 
on  the  2Uth  of  January  1810;  which  was  as  soon  as  by  the 
course  of  the  court  it  was  attainable.  No  further  step  appears 
to  have  been  taken  in  this  cause.  The  court  is  net  satisfied 
that,  had  a  scire  fecias  been  sued  out  against  the  garnishee, 
judgment  could  have  been  obtained  before  he  became  insolvent 

Nixon's  executors  sued  out  their  attachment  in  October 
1809,  and  obtained  judgment  at  the  third  term  by  default. 
A  writ  of  inquiry  of  damages  was  awarded  in  March  and 
executed  in  June  term  1811 ;  and  final  judgment  tendered  for 
eight  thousand  three  hundred  and  twenty-eight  dollars  and 
thirty  cents,  the  damages  assessed  by  the  jury.  A  scire  facias 
was  immediately  sued  out  against  Latimer,  the  garnishee,  re* 
turnable  to  September  court.  In  the  preceding  August,  Lati- 
mer became  insolvent. 

The  only  delay  with  which  Nixon's  executors  can  be  charge- 
able is  the  interval  between  the  rendition  of  the  judgment  and 
the  awarding  of  the  writ  of  inquiry. 

Is  this  delay  so  culpable  as  to  charge  the  executors  with  the 
loss  resulting  from  the  insolvency  of  Latimer?  In  pursuing 
this  inquiry,  the  situation  of  the  parties  and  of  the  cause  must 
be  taken  into  view. 

When  this  attachment  was  sued  out,  no  property  on  which 
it  could  be  served  was  in  the  hands  of  the  garnishee.  The  gin- 
seng had  been  all  shipped  by  Latimer,  and  the  money  in  hi^ 
hands  had  been  attached  by  himself  and  by  the  assignees  of 
West,  botli  of  which  had  a  right  to  prior  satisfaction.  Had 
they  proceeded  with  as  much  expedition  as  the  course  of  the 
court  would  admit,  to  ascertain  the  amount  of  their  damages, 
and  to  sue  out  upon  the  judgment  for  those  damages,  a  scire 
facias  against  the  garnishee,  there  must  have  been  some  com- 
plexity and  delay  in  ascertaining  the  amount  of  the  prior  claims 
of  the  attachments  of  Latimer  and  of  West's  assignees,  both  of 
which  had  prioritv  to  theirs.  It  is  not  shown  that  a  judgment 
against  the  garnishee  could  have  been  obtained  before  he 
became  insolvent     At  any  rate,  there  was  much  reason  to 
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believe  tliat  the  affair  would  be  more  cxpeditioiwly  as  well  as 
more  satisractorily  arranged  by  the  parties  themselves. 

In  November  1809,  Nixon's  executors  addressed  a  letter  to 
Walter  Brashear,  informing  him  of  their  attachment,  as  well 
as  of  that  issii^  by  West's  assignees,  and  urging  him  to  make 
provision  for  the  stnu  whicli  would  remain  due  after  exhaust- 
ing the  fund  in  the  hands  of  Latimer.  The  letter  concludes 
with  saying,  '*  we  think  a  direction  from  you  to  Mr  Latimer 
to  pay  over  the  balance  due  on  your  ginseng  on  the  attach- 
ments  would  save  you  mi  zl\  interest;  as  many  months  must 
elapse  before  the  law  will  possess  either  the  assignees  or  us  of 
our  legal  claims." 

The  record  shows  that  the  proceedings  of  the  executors  were 
embarrassed  by  the  claims  of  West's  assignees,  on  account  of 
the  surplus  due  on  the  notes  assigned  to  John  Nixon  after  pay- 
ment of  his  debts^  In  a  letter  of  the  7th  of  March  1810,  to  the 
assignees,  they  say,  *^  enclosed  is  our  leply  of  the  28th  ultimo 
to  Mr  West's  objections  to  the  account  of  the  late  Mr  Nixon, 
as  rendered  on  his  assignment.  You  will  oblige  us  by  consi- 
dering our  remarks,  and  withdrawing  all  opposition  to  our 
attachment  on  Dr  Brashear's  property  in  the  hands  of  Latimer. 
You  certainly  can  demand  of  us  a  settlement,  and  we  must 
pay  over  to  you  any  thing  recovered  beyond  what  will  satisfy 
the  just  demand  of  Mr  Nixon's  estate."  The  letter  referred  to 
is  also  in  the  record.  It  shows  that  Mr  West  mode  snecific 
objections  to  their  claims. 

After  judgment  against  Latimer,  (he  executors  consulted 
counsel,  whose  opinion  was  that  the  garnishee  might  safely 
pay  the  money  in  his  hands  into  court.  The  letter  communi- 
cating this  opinion  is  in  the  record.  Mr  Latimer  states  the 
fact  in  his  deposition,  but  says  that  his  counsel  thought  dif- 
ferently. 

Late  in  1810,  or  early  in  1811,  Dr  Brashear  was  in  Philadel- 
phia. The  executors  addressed  a  letter  to  him  of  the  2d  of 
February,  in  which  they  say,  "wc  beg  leave  to  call  your 
attention  to  the  following  letter,  and  to  state,  your  funds  in 
Mr  Latimer's  Imnds  must  lie. without  interest  under  the  attach- 
ment until  they  are  divided ;  unless  you  order  him  to  pay  over 
the  same  in  tlie  proportions  that  are  due,  first  to  Mr  West's 
assignees  for  the  balance  of  your  account  as  settled  with 
Mr  West  when  in  Kentucky;  and  what  remains  on  the  two 
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notes  ill  our  possession,  as  stated  in  our  letler  of  the  4th  of 
November  last,  together  seven  thousand  and  fifty-five  dollars 
sixty-three  cents." 

In  a  letter  to  Dr  Brashear,  after  the  failure  of  Latimer,  they 
say,  *'  it  was  our  hope  that  before  your  departure  f<N*  Kentucky 
an  arrangement  would  have  been  made  by  you  with  Mr  Lati- 
mer, which  would  have  enabled  us  to  have  received  from  your 
hfiects  in  his  hands  the  amount  of  your  notes  in  our  possession. 
In  this  expectation  we  were  disappointed.  Being  left  to  legal 
remedy  under  the  attachment,  judgment  has  been  had,  &c.'' 

It  appears  that  Dr  Brashear  had  full  knowledge  of  the 
attachments,  and  might  have  directed  Mr  Latimer  to  bring  the 
money  into  court.  He  was  himself  in  Philadelphia,  and  might 
then  have  arranged  the  business  according  to  his  own  judg- 
ment. He  does  not  appear  to  have  taken  any  step  to  focUitate 
its  termination.  He  might  have  given  special  bail,  and  have 
released  the  attached  effects.     He  has  not  done  so. 

We  think  the  delay  of  Nixon's  executors  to  proceed  with  the 
execution  of  the  writ  of  incjuiry  to  assess  damages,  is  accounted 
for;  and  that  it  is  by  no  means  certain  that  had  they  proceeded 
with'tlie  utmost  despatch,  they  could  have  forced  the  money 
out  of  the  hands  of  the  garnishee  before  his  failure.  We  think 
that  more  blame  attaches  to  Doctor  Brashear  than  to  the  exec- 
utors, and  that  the  loss  is  to  be  ascribed  to  himself  in  a  greater 
degree  than  to  them. 

The  attachment  sued  out  by  the  assignees  of  Mr  West,  in 
his  name,  is  attended  by  different  circumstances,  and  presents 
a  question  of  more  difficulty.  The  interval  between  their 
judgment  and  the  failure  of  Latimer,  was  nineteen  months. 
Their  claim  on  the  fund  due  from  Latimer  to  Brashear,  had 
priority  to  that  of  any  other  creditor.  Mr  Brashear  states  in 
his  deposition,  that  a  part  of  the  ginseng,  more  than  one  third, 
was  in  his  possession  when  the  attachment  for  the  use  of  the 
assignees  was  served.  This  ginseng  was  soon  afterwards  ship- 
ped by  himself  and  another  on  their  own  account,  and  the  sale 
was  made  with  the  consent  of  the  assignees. 

The  act  "about  attachments",  directs  that  the  manner  of 
executing  the  writ  "  shall  be  by  the  officer's  going  to  the  house, 
or  to  the  person  in  whose  hands  or  possession  the  defendant's 
goods  or  effects  arc  supposed  to  be,  and  then  and  there  decla- 
ring in  th)e  presence  of  one  or  more  credible  persons  in  the 
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neighbourhood,  that  he  attacheth  the  same  goods  c:  effiscts. 
From  and  after  which  declaration,  the  goods,  money  or  e&ct8» 
BO  attached,  shall  remain  in  the  officer^s  power,  and  be  by  him 
secured;  in  order  to  answer  and  abide  the  judgment  of  the 
court  in  that  case,  unless  the  garnishee  will  give  security  there- 
for.»» 

The  language  of  the  act  seems  to  require  that  the  specific 
property  attached  should  be  taken  into  possession  by  the  officer, 
unless  the  garnishee  will  give  security  therefor.  At  all  events 
the  law  provides  positively  that  they  shall  remain  in  his  pow- 
er. The  reasonable  construction  of  the  act  would  seem  to  be, 
that  if  the  ofScer  leaves  them  in  possession  of  the  garnishee 
without  security,  he  is  himself  surety  for  their  forthcoming ; 
and  in  the  mean  time  he  retains  the  power  to  remove  them. 
The  possession  of  the  garnishee  must  be  virtually  his  possession : 
and  thus  that  power  of  the  officer  over  the  attached  effects 
which  the  law  requires  would  be  preserved. 

Mr  Sergeant,  in  his  Treatise  on  Attachment,  p.  14, 15,  says, 
'Hheire  can  be  no  difficulty  in  the  service  of  the  writ  in  this  case 
where  the  property  is  shown  to  the  officer,  and  is  admitted  by  the 
person  in  possession  to  be  the  property  of  the  defendant  in  the 
attachment  as  alleged  or  supposed  by  the  plaintiff.  But  the 
garnishee  may  conceal  the  alleged  property,  or  contest  the 
ownership,  liability,  &c.  And  of  these  and  other  circumstan- 
ces, the  officer  cannot  judge,  but  they  are  subsequently  to  be 
examined  into  and  decided  upon  by  interrogatories  or  by  evi- 
dence  on  trial.''  In  these  cases  the  officer  would  not  be  bound 
to  take  possession  dt  security  from  the  garnishee,  unless  in- 
demnified by  the  plaintiff. 

In  consequence  of  these  and  other  difficulties,  Mr  Sergeant 
continues,  ^^'the  usual  practice  is,  where  there  is  a  garnishee, 
merely  to  serve  a  copy  of  the  writ  of  attachment  on  the  per- 
son named  as  garnishee  with  notice  annexed  by  the  officer, 
that  by  virtue  of  the  writ  of  which  that  is  a  copy,  he  attaches 
all  and  singular  the  goods  and  chattels  of  the  defendant  in  his 
hands  or  possession,  and  summons  him^as  garnishee :  in  which 
case  the  return  of  the  officer  is  in  the  same  general  terms; 
leaving  the  existence,  nature,  extent,  and  liability  of  the  pro- 
nerty  to  be  developed  in  the  subsequent  proceedings  by  inter- 
rogatory or  by  evidence  on  the  trial. 

In  the  case  at  bar  the  officer,  pfoceeded  in  what  Mr  Ser- 
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geant  says,  is  the  usual  manner.  The  service  and  the  return 
were  general,  and  the  property  remained  in  the  poesession  of 
the  garnishee.  Yet  there  was  no  concealment  of  the  property, 
nor  contest  about  the  ownership.  The  difficulties  which 
caused  the  practice  stated  by  Mr  Sergeant  did  not  arise.  We 
are  not  informed  whether  this  practice  is  understood  in  Penn- 
sylvania to  have  so  far  changed  the  law,  that  no  responsibility 
is  in  any  case  incurred  by  the  officer  who  leaves  the  attlM^hed 
effects  in  the  hands  of  the  garnishee  without  security :  nor 
are  we  informed  whether  these  effects  are  supposed  to  remain 
in  the  power  of  the  officer. 

They  must  undoubtedly  be  to  a  certain  extent  in  the  custo- 
dy of  the  law.  If,  under  this  modem  practice,  they  are  uq- 
derstood  to  be  confided  by  the  law  to  the  garnishee,  still  he 
must  keep  them  safely ;  and  he  is  not  at  liberty  to  change  them, 
to  convert  them  into  money,  or  to  exercise  any  act  of  owner- 
ship over  them. 

The  attachment  for  the  use  of  the  assignees  was  served  in 
April  1809,  and  before  the  attached  effects  were  shipped  to  Chi- 
na by  the  garnishee  on  account  of  himself  and  William  Red- 
wood. The  assignees,  as  is  stated  by  the  garnishee,  consented 
to  the  sale.  They  have  then,  by  their  own  acts,  aided  the 
garnishee  in  violating  the  confidence;  reposed  in  him  by  the  law, 
and  the  duty  growing  out  of  that  confidence.  If  the  goods 
were,  in  legal  contemplation,  still  in  the  power  of  the  officer, 
they  have  combined  with  the  garnishee  to  take  them  out  of 
his  power.  By  this  act  a  total  loss  has  been  produced.  By 
converting  this  ginseng  into  a  debt  due  from  the  garnishee 
they  have  nrade  it  his  interest,  if  in  declining  circumstances,  to 
interpose  obstacles  to  the  regular  course  of  the  law,  and  to  de- 
lay the  proceedings  as  far  as  might  be  in  his  power.  He  re- 
fused to  bring  the  money  into  court  when  urged  to  do  so  by 
Nixon's  executors.  It  is  not  probable  that  he  would  have  re- 
fused to  produce  the  ginseng.  The  plaintiff,  on  the  most  rea- 
sonable presumption,  has  lost  the  value  of  the  ginseng  which 
was  attached  in  the  name  of  West  for  his  assignees,  by  this 
unjustifiable  interference.  We  think  them  legally  responsiUe 
for  this  loss. 

The  counsel  for  West's  assignees  contend  that  the  testimixiy 
of  Latimer  ought  not  to  be  regarded,  because,  supposing  the 
fiict  to  be  as  charged  in  the  bill,  it  is  not  proved  as  charged.   The 
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allegation  of  the  bill  is  that  the  attaching  creditors  **  permitted 
the  whole  fund  to  remain  subject  to  the  managemeiit  of  Lati* 
mer,  even  assenting  and  encouraging  its  export."  Latimer 
sayis,  ''there  was  not  any  collusion,  agreement  or  consent 
between  the  executors  of  Mr  Nixon,  or  the  assignees  of  Mr 
West  and  myself,  that  the  property  or  money  attached  should 
remain  in  my  hands,  should  be  shipped  abroad  or  should  be 
used  or  disposed  of  in  any  way,  other  than  the  consent  of  the 
assignees  of  Mr  West  that  the  ginseng  might  be  sold  ;  which 
consent  was  after  their  attachment  and  before?  that  by  Mr  Nix- 
on's executors. 

At  a  time  then  when  the  ginseng  was  placed  in  the  custody 
of  the  law,  and  withheld  from  the  control  of  Brashear  by  th6 
attachment  of  West's  assignees,  they  consented  to  its  being 
taken  out  of  the  custody  of  the  law  and  sold.  The  loss  of 
the  article,  so  far  as  we  can  judge,  is  the  consequence  of  this 
consent.  That  they  did  not  mention  its  exportation,  in  terms, 
is  we  think  unimportant.  The  place  of  sale  was  not  prescribed. 
The  foreign  was  the  ultimate  and  the  best  market  for  the  ar- 
ticle. An  unlimited  power  to  sell,  given  to  a  person  in  the 
habit  of  exporting  it  to  China,  without  mentioning  the  place 
of  sale,  iiKluded,  and  must  have  been  understood  to  include  a 
power  to  dispose  of  it  in  the  usual  manner. 

The  assignees  also  insist  that  the  accounts  furnish  cause  for 
believing  that  the  witness  is  mistaken,  in  supposing  that  part 
of  the  ginseng  was  shipped  after  their  attachment  was  levied. 

If  any  obscurity  exists  in  the  testimony,  the  diuiculty  may 
be  removed  by  leaving  the  fact  to  be  investigated  in  the  circuit 
court. 

The  assignees  also  insist  on  the  fact  that  Latimer  was  the 
agent  of  Brashear  for  the  purpose  of  selling  liis  ginseng;  and 
must  still  be  considered  as  his  agent  in  the  sale  itself.  He 
roust  therefore  be  understood  as  selling  with  the  consent  of 
Brashear,  as  well  as  with  that  of  the  assignees. 

But  the  attachment  suspended  all  power  of  selling  under  the 
authority  given  by  Brashear. '  To  implicate  him  in  this  trans- 
action, some  actual  interference  on  his  part  must  be  shown. 
None  is  even  alleged.  It  is  not  to  be  presumed;  for  Latimer 
could  not  have  paid  the  proceeds  of  the  ginseng  to  Brashear 
while  the  attachment  remained. 

The  counsel  have  insisted  that  the  attachmg  creditors  coul$l 


Digitized  by  VjOOQIC 


624  SUPREME  COURT. 

[Brashear  t.  West  and  others.] 

not  have  taken  the  property  out  of  the  hands  of  the  garnishee. 
Admitting  them  to  state  the  law  of  Pennsylvania  correctly,  and 
we  cannot  doubt  it,  still  the  property  was  in  the  custody  of  the 
law,  and  would  have  remained  safely  in  its  custody,  so  far  as 
we  are  informed  by  the  testimony,  had  not  the  assignees  con- 
sented to  the  removal  of  that  protection. 

We  are  of  opinion  that  the  plaintiff  ought  to  have  been 
allowed  a  credit  for  the  amount  of  the  ginseng  sold  by  the 
garnishee  with  the  consent  of  the  assignees  of  West,  and  ship- 
ped by  Latimer,  for  himself  and  Redwood.  But  that  he  ought 
not  to  have  been  allowed  a  credit  for  the  money  paid  by  him 
OS  special  bail  for  George  Anderson.  The  decree  is  to  be  re- 
versed and  the  causae  remanded  to  the  circuit  court  with  direc- 
tions to  reform  the  said  decree  according  to  this  opinion.  The 
parties  to  bear  their  own  costs  in  this  court. 


On  consideration  of  this  cause,  this  court  is  of  opinion  that 
there  is  error  in  the  decree  of  the  said  circuit  court,  in  allow- 
ing to  the  said  Walter  Brashear,  credit  for  the  money  paid  by 
him  a&  special  bail  for  Francis  West,  at  the  suit  of  George 
Anderson;  and  also  in  refusing  to  allow  the  said  Walter  Bra- 
shear credit  for  the  value  of  the  ginseng,  shipped  and  sold  by 
the  said  James  Latimer,  with  the  assent  of  the  assignees  of 
Francis  West,  after  the  same  had  been  attached  in  his  hands, 
by  the  said  assignees.  It  is  therefore  decreed,  and  ordered, 
that  the  decree  pronounced  in  this  cause  by  the  court  of  the 
United  States,  for  the  seventh  circuity  in  the  district  of  Ken- 
tucky, be  reversed  and  annulled,  and  that  the  cause  be  re- 
manded to  that  court,  with  instructions  to  perpetuate  the 
injunction  as  to  the  sum  which  shall  be  equal  to  the  amount 
of  the  ginseng  shipped  and  sold  by  the  said  James  Latimer, 
after  the  attachment  sued  out  by  Francis  West  for  the  use  of 
Samuel  Mifflin,  James  Lapseley,  and  Henry  Nixon,  assignees 
for  the  benefit  of  his  creditors,  was  levied;  and  to  dismiss  the 
bill  as  to  the  residue. 

And  it  is  further  ordered,  that  the  parties  pay  their  own  costs 
in  this  court. 

The  same  decree  was  entered  in  the  case  of  West  and  oiben 
V.  Brashear. 
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The  Heirs  of  P.  F.  DuBouko  de  St  Colombe,  appellants 
V.  The  United  States. 

A  complex  and  mtrioite  account  is  an  unfit  aubject  for  examination  in  a 
court,  and  ouglit  always  to  be  referred  to  a  commissioner,  to  be  examined 
bjhim  and  reported,  in  order  to  a  final  decree.  To  such  report  the 
parties  may  take  any  exceptions,  and  thus  bring  any  question  they  may 
think  proper  before  the  court 

APPEAL  from  the  district  court  of  the  United  States  for  the 
eastern  district  of  Louisiana. 

The  case  was  argued  by  Mr  Livingston,  in  a  printed  argu- 
ment,  for  the  appellants;  and  by  Mr  Taney,  attorney-general, 
for  the  United  States. 

Mr  Chief  Justice  Marshall  delivered  tlie  opinion  of  the 
Court. 

The  United  States  had  obtained  judgment  against  P.  F. 
Dubourg  de  St  Colombe,  in  his  lifetime,  for  a  large  sum  of 
money.  This  judgment  was  revived  after  his  death;  or  in  the 
law  language  of  Louisiana,  declared  executory ;  and  the  pro- 
perty of  which  he  died  possessed,  ordered  to  be  seized  and  sold 
to  satisfy  the  demand  of  the  United  States. 

The  heirs  of  P.  F.  Dubourg  de  St  Colombe  filed  their  bill, 
praying  an  injunction  to  stay  proceedings  at  law  on  this  judg-* 
ment. 

The  bill  alleges  that  the  estate  of  their  parents  was  held  in 
common  at  the  death  of  their  mother,  and  that  the  moiety  be* 
longing  to  their  mother  descended  at  her  death  on  them,  and 
was  not  liable  for  debts,  afterwards  contracted  by  their  father. 
It  also  alleges  that  they  were  infants,  and  that  their  father 
took  possession  of  their  estate,  which  he  had  wasted  to  an 
amount  exceeding  his  effects  in  their  hands.  The  law  of 
Louisiana,  they  say,  gave  them  a  lien  at  the  death  of  their 
mother  on  all  the  estate  of  their  father,  to  the  extent  of  this 
waste,  exempt  from  the  claim  of  any  subsequent  creditor. 
Vol.  VII.— 4  D 
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Several  witnegses  were  examined,  and  seveFal  documenlB 
filed  to  prove  the  amount  of  the  estate,  at  the  death  of  thdr 
mother.  The  accounts  are  complex  and  intricate.  The  judge 
examined  them,  and  being  of  opinion  that  the  estate  was  in- 
solvent at  the  death  of  the  mother,  dissolved  the  injunction 
and  decreed  costs.  This  has  been  miderstood  to  be  a  final 
decree,  and  to  be  equivalent  to  dismissing  the  bill.  The  plain- 
tjfls  appealed  to  this  court. 

We  are  of  ofHnion  that  a  complex  and  intricate  account  is 
an  unfit  subject  for  examination  in  court,  and  ought  always  to 
l»e  referred  to  a  commissioner  to  be  examined  by  him  and  re- 
ported, in  order  to  a  final  decree.  To  such  report  the  parties 
may  take  any  exceptions  -  and  thus  bring  any  question  they 
may  think  proper  before  the  court.  The  decree  therefore  is 
reversed,  and  the  cause  remanded  to  the  court  of  the  United 
States  for  the  eastern  district  of  Louisianm  with  directions  to 
refer  the  account  to  a  commissioner,  with  instructions  to  settle 
and  report  the  amoxmt  of  the  estate  at  the  death  of  the  wife, 
in  order  to  a  final  decree ;  and  to  state  such  mattets  specially  as 
he  may  think  necessary,  or  as  either  party  may  require. 
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Ex  PARTE  JVAlf  MaDRAZZO. 

Joan  llftdnzzo^  a  iabjeet  of  th«  Uaff  of  Bptia,  filed  a  lUbd  prtjriair 
procen  agminat  the  alate  of  Georgia»  alleging  tliat  the  alate  waa  in  poa- 
aeanoo  of  a  certahi  aam  of  moneys  tiie  prooeeda  of  the  aak  of  certain 
alaTea  which  had  been  leiied  aa  ill^aUj  brought  into  the  state  of  Geoi^i 
and  which  leizure  had  been  aubaequentlj,  under  admiialty  proceedtn(pi» 
adjudged  to  hare  been  iOegaly  and  th^  right  of  lUdrano  to  the  alaveib 
and  the  money  arinng  from  the  aale  thereof,  ealabrnhed  by  the  dedakm 
of  tiie  circuit  court  of  the  United  Statealbr  the  dinriet  of  Qeorgia.  The 
counael  lor  the  petitioner  cbimed  that  the  aupreme  court  had  juriadiction 
of  the  caae,  alleging  that  the  eleventh  amendment  of  the  constitution  of 
the  United  States^  which  dechu«a  that  the  judidal  power  of  the  United 
Sliates  shall  not  extend  to  any  suits  in  kno  or  eqttUy,  did  not  take  away 
the  jurisdiction  of  the  courts  of  the  United  Statea,  in  suits  in  IA«  odMrwlCy 
agamatastale.  Held»  that  thiaia  not  a  caae  where  property  is  in  custody 
of  a  court  of  admiialtyi  or  brought  within  ita  jurisdiction*  and  in  the  poa- 
aession  of  any  private  person.  It  is  a  mere  personal  suit  against  a  state 
to  recover  proceeds  in  its  possesnon,  and  such  a  auit  cannot  be  com- 
menced in  this  court  against  a  sute. 

MR  WHITE  presented  a  libel,  in  the  admiralty,  against  the 
state  of  Georgia,  claiming  relief  by  the  aid  of  this  court,  in  far 
vour  of  the'libellant,  a  subject  of  his  catholic  majesty  the  king 
of  Spain,  domiciled  in  the  city  of  Havanna. 

The  right  of  the  libellant  to  maintain  this  proceeding  against 
the  state  of  Georgia,  Mr  White  stated,  depended  on  the  con- 
struction the  court  would  give  to  the  eleventh  amendment  of 
the  constitution  of  the  United  States,  which  declanes  that  ^'  the 
judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  iuU  m  law  &rm  equity^  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens  of  another  state ; 
or  by  ciUzens  or  subjects  of  any  foreign  state." 

If  the  court  should  be  of  opinion,  that,  notwithstanding  this 
amendment,  jurisdiction  could  be  entertained  in  a  ndt  in  the 
adwiraUy  against  a  state,  he  asked  that  a  citation  in  the  na- 
ture of  admiralty  process,  or  such  other  proceedings  in  the 
case,  as  the  court  should  deem  proper,  should  be  awarded 
against  the  state  of  Cteorgio,  returnable  to  the  next  term  of 
this  court. 

The  libel  stated  that  (ho  libellant,  Juan  Madrazzo,  was  a 


Digitized  by  VjOOQIC 


628  SUPREME  COURT. 

[Ex  parte  lUdnzzo.] 
subject  of  the  kiug  of  Spain ;  that  about  the  2d  July  ISIT,  a 
vessel  called  the  Isabelita,  owned  by  liim,  with  all  the  docu- 
n^nts  on  board  to  show  her  ownership  and  character,  cleared 
out  from  the  city  of  Havanna  for  the  coast  of  Africa  with  a 
cargo  of  merchandize,  his  property,  to  trade  there,  exclusively 
on  Spanish  account,  for  a  cargo  of  slaves,  to  be  conveyed  to 
tlie  said  city,  there  to  be  disposed  of  for  his  sole  account,  pro- 
perty and  risk.  On  the  coast  of  Africa  the  vessel  took  on 
board,  purcjbased  with  the  said  merchandize,  one  hundred 
and  twelve  slaves,  and  on  her  return  voyage  towards  Havanna, 
about  the  1st  of  October  1817,  slie  was  captured  by  a  piratical 
or  insurgent  cruiser,  under  the  commission  of  one  Aurey,  or 
some  other  revolutionary  flag  of  the  revolted  colonies  of  Spain 
not  then  recognized  as  an  independent  government,  or  in  any 
manner  authorized  to  act  as  a  belligerent  power,  by  the  laws 
or  consent  of  nations.  The  capturing  vessel  was  called  the 
Successor,  commanded  by  one  Moore,  an  American  citizen, 
and  was  fitted  out  at  Baltimore,  and  in  the  river  Severn  in  the 
state  of  Marylar  i^  for  the  purpose  of  cafrying  on  hostilities 
against  the  property  and  subjects  of  the  king  of  Spain,  with 
whom  the  United  States  then  were  and  still  are  at  peace ; 
wherefore  the  said  capture  of  the  vessel  was  illegal,  piratical 
and  felonious. 

The  Isabelita  and  her  cargo  were  carried  by  the  Successor 
into  the  port  of  Fernandina  in  the  island  of  Amelia,  at  that 
time  a  colony  of  Spain,  but  usurped  by  the  pretended  patriots 
or  revolutionists  affecting  the  rights  of  sovereignty  and  a  sepa- 
rate station  as  a  revolted  independent  government,  but  in  truth 
composed  oif  a  band  of  adventurers,  chiefly  American  citizens, 
united  principally  by  the  hope  of  plunder,  and  not  acknowledged 
as  an  independent  government  for  any  civil  or  national  purpose. 
There  the  Isabelita  and  her  cargo  were  condemned  as  lawful 
prize  to  the  illegally  commissioned  piratical  vessel,  the  Suc- 
cessor; by  a  tribunal  pretending  to  exercise  admiralty  jurisdic- 
tion, under  the  usurped  and  assumed  government  of  the  place. 

The  vessel  was  afterwards  restored  to  the  libellant  by  a  de- 
cree of  the  district  court  of  the  United  States  for  the  district  of 
South  Carolina,  exercising  jurisdiction  as  a  court  of  admiralty, 
upon  a  libel  filed  for  restitution  on  behalf  of  the  libellant.  The 
proceedings  in  that  case  are  invoked  and  referred  to.    The 
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slaves,  the  cargo  of  the  Isabelita,  were  sold  under  the  illegal 
decree  pronounced  at  Fernandina,  and  by  one  William  Bowen, 
the  purchaser,  were  conveyed  to  the  Creek  nation,  where,  at 
a  place  called  **  the  United  States  Agency,"  within  the  limits  of 
the  said  nation,  they  were,  to  the  number  of  ninety-five,  seized 
and  taken  possession  of  by  an  <^cer  of  the  United  States,  and 
brought  within  the  limits  and  district  of  Georgia.  These 
ninety-five  slaves  were  subsequently  delivered  over  to  the  go- 
vernment of  the  state  of  Georg^  on  pretence  that  they  had 
been  illegally  imported  or  introduced  into  the  United  States, 
contrary  to  an  act  of  congress,  and  in  compliance  with  an  act 
of  the  assembly  of  the  state  of  Georgia  to  carry  the  same  into 
effect.  A  part  of  the  slaves  were  sold  by  the  government 
of  Greorgia  or  its  officers  or  agents,  without  any  form  of  trial 
or  judgment,  as  directed  by  the  said  act  of  assembly;  and  the 
proceeds  thereof,  to  the  amount  of  forty  thousand  dollars,  paid 
into  the  treasury  of  the  &tate  of  Georgia. 

The  residue  .^f  the  slaves,  twenty-seven  or  thirty  in  number, 
remain  in  the  possession  of  the  state  or  its  officers,  or  have  been 
converted  to  or  disposed  of  *by  the  state,  for  its  own  use ;  or 
wrongfully  delivered  to  some  persons  not  entitled  to  the  same, 
and  contrary  to  the  will  of  the  libellant.  The  slaves,  or  the 
proceeds  of  those  sold,  codld  not  rightfully  become  the  pro- 
perty of  the  state  of  Georgia,  by  virtue  of  the  piratical  capture, 
seizure  or  condemnation,  or  by  the  unlawful  acts  of  the  pre- 
tended purchaser  of  the  same  ;  but  the  same  remain  the  pro- 
perty of  the  libellant; 

The  libel  further  states  that  the  governor  of  the  state  of 
Georgia,  on  the  20th  of  May  1820,  ou  the  pretence  that  the 
said  negroes  had  been  illegally  transported  to  the  Creek  nation, 
and  unlawfully  imported  into  the  United  States  from  some 
foreign  place,  with  intent  to  hold  them  to  service  and  labour, 
filed  a  libel  in  the  district  court  of  the  United  States  for  the 
district  of  (Georgia,  alleging  tiie  unlawful  importation,  and  that 
a  demand  of  them  had  been  made  l>y  the  society  for  the  coloni- 
zation of  free  i)eople  of  colour  in  Africa ;  whicli  the  governor  al- 
leged ho  was  desirous  of  complying  wiili,  if  authorized  to  do  so 
by  a  decree  of  the  court  No  specilicatjon  is  made  of  the  number 
of  the  slaves,  and  no  mention  is  made  of  the  illegal  seizure  and 


Digitized  by  VjOOQIC 


6S0  SUPREME  COURT. 

[B»p«leMadiiiiffi.j 

sale  <rf  the  slayes^  in  the  infiMrmatiooy  or  of  the  payment  of  the 
forty  thousand  doUars  into  thetieasuiyof  the  state  of  Georgia. 

The  libel  further  states^  that  William  Bowen,  who  had  poi^ 
chased  the  slaves^  the  cargo  of  the  Isabelita,  put  in  a  claim  fo 
the  whole  of  the  said  davee^  on  the  7th  November  1820;  allege 
ing  that  they  were  his  property,  and  were  not  intended  tabe 
introduced  into  the  United  Statee^  but  had  been  carried  into 
the  Creek  nation  for  safety,  with  the  intention  to  remove  them 
to  West  Florida,  a  colony  of  Spain;  the  truth  of  which.allega- 
tion  the  libellant  admits.  The  libellant,  hearing  of  the  (wo- 
ceedings  in  the  district  court  of  Georgia,  filed  a  libel  claiming 
the  slaves ;  and  the  district  court  dismissed  the  claim  of  William 
Bowen  and  of  the  libellant,  and  decreed  in  fiivour  of  the  gov- 
ernor of  Greorgia.  That  decree,  on  appeal  to  the  circuit  court 
of  the  United  States  was  reversed ;  the  claims  of  the  state  of 
Georgia  and  of  Williaco  Bowen  were  dismissed;  and  that  court 
decreed  that  the  said  slaves  should  be  restored  to  the  libellant, 
Juan  Madrazzo,  together  with  the  proceeds  of  them,  sold  and 
paid  into  the  treasury  of  the  state  of  Greorgia. 

From  this  decree,  the  governor  of  Georgia,  on  behalf  of  the 
sta^e,  aig)ealed  to  this  court. 

From  the  district  court  of  the  United  States  of  Georgia,  a 
warrant  of  arrest  upon  the  libel  of  this  libellant  was  issued ;  but 
the  execution  bemg  prevented  or  evaded  by  the  government 
and  officeiB  of  the  state  of  Georgia,  the  same  was  never  served. 
A  monition  was  also  issued,  and  served  on  the  governs  and 
treasurer  of  the  state  of  Georgia. 

The  libel  proceeds  to  state  the  proceedings  in  the  circuit 
court  of  the  sixth  circuit,  in  which  it  was  ordered  that  it  should 
be  held  a  sufficient  execution  of  the  warrant,  if  the  governor  of 
Georgia  should  sign  an  acknowledgement  that  the  daves  were 
held  by  him,  subject  to  the  jurisdiction  of  the  court;  upon 
which,  on  the  15th  of  May  1823,  John  Clark,  the  governor  of 
Georgia,  signed  a  paper  filed  in  the  court  on  the  24th  Decem- 
ber 1823,  by  which  he  acknowledged,  that  the  governor  of 
Georgia  held  the  negroes  levied  on  by  virtue  of  sundry  execu- 
tions by  the  sheriflf  of  Baldwin  county,  *^  sul>ject  to  the  order 
of  the  circuit  court  of  the  United  States  for  the  district  of 
Georgia,  after  the  claim  of  the  said  i^hcriflf,  or  prior  thereto  if 


Digitized  by  VjOOQIC 


JANUARY  TERM  18SS.  6S1 

[Ex  parte  Midimisa] 
the  claim  in  the  circuit  court  shall  be  adjudged  to  have  pri- 
ority of  the  proceeding  in  the  state  court" 

The  libel  states  that  the  executions  referred  to  had  been 
levied  on  the  slaves  as  the  property  of  William  Bowen,  and 
the  proceedings  in  the  case  showed  that  the  same  did  not  be- 
long to  him.  That  the.  libellant  relied  on  the  stipulation 
entered  into  by  th»  governor  of  Cieorgia,  by  which  the  juris- 
diction of  the  circuit  court  of  the  United  States  was  admitted ; 
and  he  proceeded  to  prosecute  his  appeal  in  the  circuit  court, 
in  which  no  exception  to  its  jurisdiction  in  the  case  was  sug- 
gested or  moved. 

In  the  circuit  court  the  rights  of  the  libellant  were  estaUish- 
ed;  the  illegal  outfit  of  the  Successor  was  fully  proved ;  and 
every  other  matter  shown  to  entitle  him  as  a  Spanish  subject 
to  the  restitution  of  his  plundered  property. 

From  the  decree  of  the  circuit  court,  appeals  were  entered 
to  the  supreme  court  of  the  United  States. 

The  libel  then  states  the  proceedings  in  the  cases  in  the 
supreme  court  at  January  term  1828,  as  the  same  are  reported 
in  1  Peters's  Supreme  Court  Reports,  110,  &c.,  and  complains 
that  the  jurisdiction  of  the  supreme  court  in  the  case  was  de- 
nied by  the  governor  of  Georgia  on  behalf  of  the  state,  in  direct 
violation  of  the  stipulation  entered  into  by  him,  consenting 
to^  and  acknowledging  the  said  jurisdiction ;  by  which  the  said 
court  were  prevented  proceeding  to  give  a  decree  dr  judgment 
in  the  case.  That  by  reason  of  the  proceedings  aforesaid,  and 
of  other  acts  of  the  state  of  (Georgia,  her  officers  and  agents, 
which  the  libel  alleges  to  have  been  torfious,  and  by  the  sale 
and  dispersion  of  the  slaves,  the  libellant  is  prevented  seizing  or 
identifying  his  property;  he  i»  without  remedy  or  redress,  unless 
this  court  will  cause  the  state  of  Georgia  to  do  him  right  in  the 
premises. 

Wherefore  the  lil)ellant  prays  the  court  to  award  admiraUy 
process  against  the  state  of  Georgia,  to  he  issued  and  served  as 
the  court  may  diit^ct,  citing  the  said  state  of  Georgia,  as  well 
as  all  others  concerned,  to  show  cause  why  the  proceeds  of  the 
tfaid  slaves,  paid  into  the  treasury  of  the  said  state,  should  not 
be  paid  over  to  the  libellant ;  th^  slaves  remaining  in  the  pos- 
session of  the  state  restored  to  him ;  a  just  and  reasonable  com- 
pensation decreed  to  him  for  the  slaves,  converted  to  her  own 
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use,  or  otherwise  taken  by  the  state ;  and  such  otlier  damages 
allowed  to  him  as  the  owner  of  the  slaves^  as  the  court  might 
think  proper,  against  the  state  of  Georgia,  &c. 

Mr  Chief  Justice  Maeshall  delivered  the  opinion  of  the 
Court. 

The  case  is  not  a  case  where  the  property  is  in  custody  of  a 
court  of  admiralty,  or  brought  within  its  jurisdiction,  and  in  the 
possession  of  any  private  person.  It  is  not,  therefore,  <»ie  for 
the  exercise  of  that  jurisdiction.  It  is  a  mere  personal  suit 
against  a  state  to  recover  proceeds  in  its  possession,  and  in  stich 
a  case  no  private  person  has  a  right  to  commence  an  original 
suit  in  this  court  against  a  state. 
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GfiORGK  W.  Ward,  and  Richard  K.  Call,  register  and 

RECEIVER  (U.  S.)*  APPELLANTS  V.  LeWIS  GrEOORT. 

Same,  appellants  v.  Jacob  Robinson  and  F,  Swearingen. 

A  mandinwit  wm  isnied  by  the  saperior  court  oi  appeals  of  the  eutcm  mid- 
dle dntrict  of  Floiida*  directed  to  the  register  and  receiyer  of  the  weat- 
em  land  dialrict  of  Florida,  commanding  them  to  permit  the  entiy  and 
purehaae  of  certain  lands.  From  this  proceeding,  the  register  and  re- 
ceiver appealed  to  this  court  The  appeid  was  dismissed i  the  proceed- 
ing at  mandamus  being  at  connnon  law,  ana  therefore  the  removal  to  this 
court  ahould  have  been  by  writ  of  error. 

APPEALS  from  the  court  of  appeals  for  the  territory  of  Flo- 
lida. 

Mr  White  moved  to  dismiss  these  cases,  On  the  grounds  that 
the  proceedings  were  at  la^  in  the  courts  of  the  United  States 
for  the  territory  of  Florida,  and  that  they  had  been  brought 
up  from  the  court  of  appeals  of  that  territory,  by  appeals  in-, 
stead  of  by  writs  of  enor. 

On  th^  ISih  December  1826,  on.  the  application  of  the  ap- 
pellees to  the  superior  court  of  appeals  for  the  middle  district 
of  Florida,  a  mandamus  was  issued  directed  to  George  W. 
Ward,  the  register,  of  the  western  land  district  of  Florida,  and 
to  Richard  K.  Call,  receiver  of  public  moneys  in  said  district, 
commanding  them  to  permit  the  persons  praying  for  the  man- 
damus to  enter  and  purchase  certain  sections  of  land,  described 
in  the  writ,  under  the  provisions  of  the  act  of  congress  of  the 
S2d  of  April  1826,  which  gave  rights  of  pre-emption  in 
the  purchase  of  land  to  certain  settlers  in  the  states  of  Ala- 
bama and  Mississippi,  and  the  territory  of  Florida.  From  the 
superior  court,  the  case  was  removed  by  a  writ  of  error,  to  the 
court  of  Appeals  for  the  territory  of  Florida;  and,  on  the  21st 
of  January  1831,  the  order  of  the  superior  court  was  affirmed 
by  the  court  of  appeals.  From  this  judgment  the  United 
States  appealed  to  this  court. 

The  court. ordered  the  appeal  to  be  dismissed;  the  proceed- 
ings by  mandamus  being  at  common  law,  and  therefore  the 
cases  should  have  been  brought  up  by  writs  of  error. 
Vol.  VII.— 4  E 
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Ex  PARTE  MaETHA  BraDSTBEET,  IV  THE  MATTER  OF  MaRTHA 

Braostreet,  demandant. 

MAoJamuB.  In  the  district  rourt  of  the  northern  district  of  Nev  Torlc. 
writs  of  right  were  protecated  for  Unds  lying  in  that  district,  and  net- 
ther  in  the  writs,  or  in  the  counts,  was  there  an  afennent  of  the  Taloe  of 
the  premises  being  sufficient  in  amount  to  give  the  court  jiirisdiction.  The 
tenants  appeared,  and  mofed  to  dismiss  the  oause  for  want  of  jorisdidioni 
which  motion  was  granted.  Subsequently,  the  demandant  moted  to  rein- 
state the  cases  and  to  amend,  by  inserting  an  averment  that  the  premises 
were  of  the  value  of  ire  hundred  doUarsi  which  motion  waj  denied  by 
th^  court  The  demandant  also  mored  the  court  to  compel  lull  records 
of  the  judgments  and  orders  of  dismission,  and  of  the  prooem  in  the 
several  suits,  to  be  msde  up  and  filed,  so  that  the  demandant  might 
Nhave  the  benefit  of  a  writ  of  error  to  the  supreme  court,  hi  order  to  have 
its  decision  upon  the  grounds  and  merits  of  such  judgments  and  orders. 
The  district  court  refused  this  motion.  .  On  a  hile  in  thie  suprenie  court 
for  a  mandamus  to  the  dtsteict  judge,  and  a  letum  to  the  same^  It  was 
held,  that  the  refiisal  to  aUow  the  amendment  to  the  writ  mid  jBount,  by 
inserting  the  averment  of  the  value  of  the  property,  was  no|  the  subject 
of.  examination  in  this  court  The  allowance  of  amendments  to  plead- 
togs  is  in  the  discretion  of  the  judge  of  the  inlbior  courti  and  no  control 
over  the  action  of  the  judge  in  refhstng  or  admitting  them  will  be  txet" 
cised  by  this  court  The  court  granted  a  mandamus  requiring  the  die* 
tiict  judge  to  have  the  records  of  the  esses  made  up,  and  to  enter  Judgw 
ments  thereon,  in  order  to  give  the  demandant  the  benefit  of  n  writ  of 
error  to  the  supreme  court 

In  cases  where  the  demand  is  not  for  mon^,  and  the  nature  of  the  action 
does  not  require  the  value  of  the  thinf  demanded  to  be  stated  in  the  de- 
daration,  the  practice  of  this  court,  and  of  the  courts  of  the  United  Rtatea 
has  been,  to  allow  the  value  to  be  given  in  e? idence. 

This  court  will  not  exercise  any  control  over  the  prooeedingn  of  an  hir 
ferior  omrt  of  the  United  States,  in  sUowing  or  refuriog  to  allow  irnd 
menu  in  the  pleadings,  in  cases  depending  in  those  courtTf  hot^ftry 
party  in  such  courts  has  a  right  to  the  judgment  of  this  court  Ina  suit 
brought  in  those  courts,  provided  the  matter  in  dispute  exceeds  the  v»^ 
lue  of  two  thousand  dollars. 

AT  the  January  term  of  this  court  in  l8St,  on  the  motion  of 
Mr  Jones,  counsel  for  the  jdenmndant,  the  court  graiited  **a, 
rule  on  the  district  judge  of  the  district  court  of  the  United 
Stales  £Dr  the  northern  district  of  New  York;  coramandmg  him 
td  be  and  appear  before  this  court,  either  in  pereon  or  by  an 
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attorney  of  this  court,  on  the  first  day  of  the  next  January  terui 
of  this  court,  to  wit  on  the  second  Monday  of  January,  anno 
Domini.  18SS,  to  show  cause,  if  any  he  have,  why  a  mandamus 
should  not  be  awarded  to  the  said  district  judge  of  the  northern 
district  of  New  York,  commanding  him, 

*M.  To  reinstate,  and  proceed  to  Uy  and  adjudge,  according 
to  the  hiw  and  right  of  the  case,  the  several  writs  of  right 
and  the  mises  thereon  joined,  lately  pending  in  said  court,  and 
said  to  have  been  dismissed  by  order  of  said  courts  between 
Martha  Bradstreet,  demandant,  and  ApoUos  Cooper  et  al. 
tenants. 

**  S.  Requiring  said  court  to  admit  such  amendmenu  in  the 
form  of  pleading,  or  such  evidence  as  may  be  necessary  to  aver 
or  to  ascertain  the  juriisdiclion  of  said  court,  in  tlie  several  suits 
aforesaid. 

**  S.  Or  if  sufficient  cause  should  be  shown  by  the  said  judge 
on  the  return  of  this  rule,  or  should  otherwise  appear  to  this 
court,  against  a  writ  of  mandamus  requiring  the  matters  and 
things  aforesaid  to  be  done  by  the  said  judge ;  then  to  show 
cause  why  a  writ  of  mandamus  should  not  issue  from  this  court, 
requiring  the  said  judge  to  direct  and  cause  full  records  of  the 
judgments  or  orders  of  dismission  in  the  several  suits  aforesaid, 
and  of  the  processes  of  the  same,  to  be  duly  made  up  and  filed, 
so  as  to  enable  this  court  to  re-examine  and  decide  the  grounds 
and  merits  of  such  judgments  or  orders  upon  writs  of  error ; 
such  records  showing  upon  the  face  of  each  what  judgments  or 
final  orders  dismissing,  or  otherwise  definitively  disposing  of 
said  suits,  were  rendeied  by  the  said  district  court,  at  whose 
instance,  upon  what  grounds,  and  what  exceptions  or  objec- 
tions were  reserved  or  taken  by  said  demandant,  or  on  her 
behalf,  to  the  judgments  or  decisions  of  the  said  district  court 
in  the  premises,  or  to  tlie  motions  whereon  such  judgments  or 
decisions  were  found  ;  and  what  motion  or  motions,  applica- 
tion or  applications,  were  made  to  said  court  by  the  demandant, 
or  on  her  behalf,  and  either  granted  or  overruled  by  said  dis- 
trict court,  both  before  and  after  said  judgments  or  decisions 
idismissing  or  otherwise  finally  disposing  of  said  suits ;  espe- 
cmifi  what  motions  or  applications  were  made  by  said  de- 
mandant or  on  her  behalf  to  said  district  court,  to  be  admitted 
to  amend  her  counts  in  the  said  suits,  or  to  produce  evidence 
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to  establish  the  value  of  the  lands,  &c.  demanded  in  sueb 
counts,  together  with  all  the  papers  filed,  and  proceedingv  had 
in  said  suits  respectively.**    6  Peters,  774. 

The  honourable  Alfred  Concklin,  judge  of  the  district  eouri 
of  the  United  States  for  the  northern  district  of  New  York, 
appeared  before  the  court,  by  Mr  Beardsley  his  copnsr^ ;  and,  in 
pursuance  of  the  rule,  mad[e  the  following  statement  aa  a  letam 
thereto. 

**  To  the  supreme  court  of  the  United  Sta.tes.  In  answer 
to  a  rule  granted  by  your  honourable  court,  the  certified  copj 
whereof,  hereunto  annexed,  was  on  the  21st  of  December 
instant  served  upon  him,  the  undersigned  begs  leave  respect- 
fully to  state,  as  follows: 

*M.  That  after  the.  mises  had  been  joined  in  the  several 
causes  mentioned  in  the  rule,  motions  were  made  therun  on 
the  part  of  the  tenants  that  the  same  should  be  dismissed  upon 
the  ground  that  the  counts  respectively  contained  no  allegatioii 
of  the  value  of  the  matter  in  dispute;  and  that  it  did  not  there- 
fore appear  by  the  pleadings  that  the  causes  were  within  the 
iurisdiction  of  the  court.  In  conformity  with  what  appeared 
to  have  been  the  uniform  language  of  the  national  courts  upon 
the  question,  and  his  own  views  of  the  law;  and  in  accordance 
especially  with  several  decisions  in  the  circuit  court  for  the 
third  circuit  (see  4  Wash.  C.  C.  Rep.  482,  624),^  the  under- 
signed granted  these  motions.  Assuming  that  the  causes  were 
rightly  dismissed,  it  follows  of  course  thai  he  ought  not  now  to 
he  required  to  reinstate  them,  unless  leave  ought  also  to  be 
granted  to  the  demandant  to  amend  her  counts. 

**  2.  After  the  dismissal  of  these  causes  as  above  stated,  mo- 
tions were  made  therein  on  the  part  of  the  demandant,  that 
the  same  should  be  reinstated,  and  that  she  should  be  permit* 
ted  to  amend  her  counts.  These  motions  the  undersigned 
considered  if  to  be  his  duty  to  deny;  and  he  can,  perhaps^  in 
DO  other  manner  more  properly  show  cause  why  he  should  not 
DOW  be  required  to  do  what  he  then  refused  to  do,  than  by  here 
inserting  a  copy  of  the  opinion  which  he  delivered  upon  that 
occaision.    This  opinion  is  as  follows : 

'*^This  cause  having  at  a  former  term  of  the  court  been 
dhunisiWMi  upon  the  ground  that  it  did  not  appear  upcm  the  fijice 
of  the  demandaDl's  count,  that  the  case  was  one  to  which  the 
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jurifdictiom  of  the  court  exteads,  a  motion  hae  been  made  by 
the  demandant,  for  leave  to  amend  her  count,  and  that  the 
cauee  be  reinstated  in  court  There  are  also  a  great  number 
of  other  causes  brought  by  the  same  demandant,  standing  in 
exactly  the  same  predicament,  and  depending,  of  couree,  upon 
the  decision  of  this.  The  question  is  therefore  important,  and 
by  no  means  free  from  difficulty.  Under  these  circumstances, 
and  ample  time  having  been  afforded  to  the  parties  for  thorough 
investigation,  it  was  expected  that  the  question  would  have 
been  more  fiilly  and  satisfactorily  argued*  It  is  incumbent 
upon  me  however  now  to  decide  it;  and  I  shall  proceed 
to  perform  that  duty.  The  defect  in  question  is  clearly  one 
in  substance.  It  consists  in  the  want  of  any  averment  in 
the  count  of  the  yalue  of  the  land  in  dispute,  an  allegation, 
without  which  the  court  will  not  ever  take  jurisdiction  of  the 


**  *  The  power  of  the  national  courts  to  grant  amendments, 
depends  upon  the  thirty-second  section  of  the  judicial  act 
of  September  24,  1769,  which  is  as  follows  ^this  quotation 
is  omitted  as  unnecessary  to  be  here  inserted].  With  the 
exception  of  the  last  clause  of  this  section,  it  is  understood  to 
relate  exclusively  to  defects  in  matters  of  form.  No  proceed- 
ing in  civil  cases  is  to  be  rendered  ineffectual  by  reason  of  any 
such  defects;  they  are  to  be  disregarded  in  giving  judgment^ 
except  when  especially  set  dowa  as  causes  of  demurrer ;  and  are 
to  be  amended  of  course,  without  the  imposition  of  conditions. 
To  this  extent  the  language  of  the  section  is  also  imperative. 
The  last  clause  of  the  section  however  extends,  in  terms,  to 
defects  of  every  description  in  the  process  and  pleadings,  and 
confers  upon  the  courts  a  discretionary  power  of  permitting 
amendments  therein'  upon  such  conditions  as  they  shall  direct. 
Without  stopping  then  to  ascertain  the  precise  limits  of  ibis 
authority,  it  may  be  safely  assumed  that  it  extends  to  the  case 
before  the  court;  and  the  true  question  for  decision  is,  whether 
this  is  a  fit  instance  for  its  exercise.  No  affidavit  has  been 
furnished  as  the  foundation  of  the  motion;  and  I  do  not  under- 
stand it  to  1)0  pretended  that  there  are  any  circumstances  of  a 
special  nature^  entitling  the  demandant  to  favour.  Leaving 
out  of  view,  therefore,  for  the  present,  a  peculiajcitv  affecting 
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the  ci^  wb^cb  will  be  ooCiied  in  the  Mquel,  die  applkatioii 
presents  the  naked  question,  whether,  as  a  geneial  rule,  the 
demandant  in  a  writ  of  right  ought  to  be  allowed  to  amend  a 
defect  in  substance. 

*''It  is  wholly  unnecessary  to  refer  to  adjudications  ir 
the  English  common  pleas  (in  which  court  alone  this  action 
is  cognizable  in  that  country),  to  show  how  such  an  ap|^- 
cation  would  be  there  decided.  No  one  in  the  least  dsgfee 
conversant  with  the  settled  usage  of  that  court  in  this  r^ 
spect,  can  doubt  that  it  would^  without  a  moment's  hesitation, 
be  denied.  But  as  one  of  the  reasons  for  the  great  stoicW 
ness  which  prevails  in  England  (viz*  the  long  period  of  limita- 
tion against  this  action),  does  not  exist  in  an  equal  d^ree 
here,  and  as  it  is  contended  that  this  difference  would  of  itself 
warrant  a  relaxation  of  the  rules  which  govern  there  it  is  im- 
portant to  advert  to  a  tew  of  the  English  decisions,  in  order 
the  more  clearly  to  perceive  to  what  extent  tlus  court  would  be 
obliged  to  depart  from  them,  to  permit  an  amendment  in  the 
present  case.  In  the  case  of  Charlwood  v.  Morgan,  4  Boa. 
and  Pull.  64,  a  motion  was  made  to  amend  the  rnistake  of  a 
Christian  name  in  the  count,  founded  upon  an  aflSdavit  ac- 
counting for  the  mistake.  The  motion  was  however  denied, 
upon  the  ground  that  there  was  no  precedent  to  warrant  such 
an  amendment :  the  court  at  the  same  time  declaring  that  they 
should  have  been  willing  to  amend  had  not  the  case  before 
them  been  a  proceeding  by  vmt  of  right.  The  demandant 
then  asked  leave  to  discontinue;  but  this  was  also  refused. 
In  the  case  of  Maidment  v.  Jukes,  5  Bos.  and  Pull.  4t9,  a 
sidebar  rule  to  discontinue  having  been  entered,  the  court 
ordered  it  to  be  set  aside  with  costs. 

*'<And  in  the  very  lecent  case  of  Adams  v.  Radmay, 
1  Marsh.  60S,  a  motion  was  made,  on  the  part  of  the  demand-i 
ant,  for  leave  to  quash  the  writ  of  summons  to  the  four  knights, 
on  the  ground  that  no  previous  notice  of  executing  it  had  been 
served  on  tlie  tenant's  attorney.  The  application,  it  was  urgedH 
was  made  in  the  demandant's  own  delay,  is  fnajori  cmMa; 
lest  it  should  be  objected  that  the  tenant  would  have  a  i[igbt 
to  challenge  the  four  knights.-  But  the  motion  was  denied: 
Lotd  Chief  Justice  Oibbs  declaring  the  rule  adopted  on  consi- 
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deration  to  be^  that  the  court  will  not  asBist  a  deinandaht  in  a 
vnrit  of  right  in  getting  over  any  diiBculties  that  may  occur  to 
him.    And  the  other  judges  concurred  in  what  he  said. 

<<  <To  this  brief  reference  to  English  c^ses,  I  will  only  add, 
that  as  fiur  as  I  have  been  able  to  discover,  the  records  of  Eng« 
lish  jurisprudence  furnish  no  instance  of  a  successful  ai^lica* 
tion  by  the  demandant  in  a  writ  of  right  to  amend. 

**  *  If  then,  in  England,  a  demandant  is  not  allowed  to  amend  a 
nustake,  even  in  a  simple  Christian  name,  though  satisfactorily 
accounted  for,  if  he  is  not  permitted  to  quash  his  own  proceeding 
to  enable  him  to  correct  a  slight  informality,  nor  even  to  discon- 
tinue his  own  suit;  if,  in  short,  no  aid  whatever  will  be  granted 
in  any  difficulty  into  which  he  may  have  the  misfortune  to 
fall;  it  is  clear  that  to  permit  the  amendment  now  applied  for, 
would  not  only  be  a  wide  departure  from  the  established  rule 
in  that  country^  but  an  unqualified  rejection  of  it;  for  it  would 
be  placing  the  writ  of  right  in  this  respect  upon  a  footing  of 
perfect.equality  with  the  most  favoured  actions.  Still,  how- 
ever, could  I  find  myself  warranted  in  such  a  course  by  the 
decisions  of  the  supreme  court  of  this  state,  I  should  not  hesi- 
tate to  pursue  it ;  though  this  Ib  one  of  those  questions  upon 
which  the  deciBions  of  the  &Aate  courts  are  not  deemed  obliga* 
tory  upon  the  national  courts.  But  the  only  case  of  this  nature 
in  our  own  courts,  referred  to  upon  the  argument,  or  which 
I  have  been  able  to  find,  ib  that  of  Malcolm  v.  Roberts,  reported 
in  1  Cowen,  1.  In  that  case  the  sheriff,  in  his  return  to  a 
writ  of  right,  had  stated  that  he  had  made  proclamation  at  the 
most  usual  door  of  the  episcopal  church  in  Bieekman  street, 
called  St  (George's  chapel,  in  the  second  ward  of  the  city  of 
New  York,  within  which  the  tenements  lay.  The  tenant 
having  been  called  on  th^  qtunio  die  post,  it  was  objected  that 
the  return  was-defective  under  the  statute  of  this  state,  although 
in  ^xact  conformity  with  the  English  form  of  a  return ;  m  not 
stating  that  the  church  mentioned  in  the  return  was  the  near^ 
ui  church  to  the  tenements  in  question.  Tlie  court  having, 
after  advisement,  held  the  objection  to  be  well  taken,  the  ques- 
tion was,  whether  the  sherifi' should  be  permitted  to  amend  his 
return  in  this  particular,  it  being  admitted  that  the  church  at 
which  the  proclamation  was  made,  was  iri  fact  the  nearest  to 
the  tenements,  and  that  the  proceeding  in  itself  had  therefore 
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been  correct  It  certainly  is  not  eaey  to  fancy  a  more  fitTour* 
able  caee  than  this  for  amendment^  but  I  well  remember  the 
etrenuoue  and  very  protracted  ar^^mient  to  which  the  court 
deemed  it  their  duty  td  listen  before  they  determined  to  grant 
the  application. 

'<  *  It  does  not  appear  that  any  such  case  has  arisen  in 
Engiand,  nor  does  it  by  any  means  follow  from  the  decisiona 
of  the  common  pleas,  that  even  there  such  an  application 
would  be  denied.    Indeed,  it  is  said  in  one  of  the  cases  above 
cited,  that  there  might  possibly  lurise  a  case  in  which  an 
amendment  would  be  permitted.    The  case  of  Malcolm  v. 
Roberts,  therefoie,  which  I  have  already  said  is  a  solitary  one 
in  this  state,  does  not  warrant  the  conclusion  that  the  strictness 
of  the  English  practice  in  tliis  respect  had  been  relaxed ;  much 
less  that  it  has  been  wholly  repudiated  here.    It  is  true  that 
one  of  the  judges  in  that  case  remarked,  that*  the  ancient 
'Strictness  which  prevailed  in  real  actions  had  been  much  re* 
lazed  by  the  late  decisions;  and  as  evidence  of  such  a  change 
he  stated,  that  he  recollected  a  case  in  which,  at  the  last  term 
of  the  courts  a  default  and  grand  cape  having  been  taken,  the 
default  was  set  aside.     I  have  searched  for  this  case,  but  it 
does  not  appear  to  have  been  reported.    But  (admitting,  which 
does  not  appear,  that  the  case  referred  to  by  his  honour  was  a 
writ  of  right),  it  is  to  be  observed,  that  in  that  case  it  was  the 
iena$Uf  and  not  the  demandant,  who  applied  for  relief.    The 
indefatigable  reporter,  however,  whose  well  known  and  useful 
practice  it  was  to  collect  all  the  important  decisions  tending 
to  confirm  or  illustrate  the  point  decided,  cites,  in  a  note,  the 
case  of  Van  Bergen  v.  Palmer,  18  Johus.  504»  in  which  the 
defisLuIt  of  the  demandant  for  not  appearing  upon  the  call  of 
the  tenant,  was  set  aside  upon  an  iLffidavit  satisfactorily  ex- 
cusing the  default.     But  this,  upon  examination,  turns  out  to 
have  been  an  action  of  doiter;  an  action  favoured  in  law,  and 
to  which  less  strictness  has  been  applied.     However  the  fact 
may  be,  therefore,  it  no  where  appears,  as  far  tus  I  have  been 
able  to  discover,  except  in  the  dictum  in  Malcolm  v.  Roberts^ 
above  mentioned,  that  the  ancient  strictness  against  the  de* 
mandant  in  the  wrii  of  right  has  been  rela.  ed,  eveit  here :  while 
it  is  abundantly  evident  from  the  recent  case  of  Adams  v. 
Radmay,  cited  above,  (the  latest  case  which  I  have  foond), 


Digitized  by  VjOOQIC 


JANUARY  TERM  18SS.  641 

[Ex  puto  Bndftftet] 
thai  no  vQch  relazatioo:  has  taken  place  in  England.  The 
writ  of  right  b  an  ancient  common  law  remedy,  injadicioualy 
adopted  here,  with  all  its  cumbrous  machinery  and- useless 
appendages;  and  in  the  absence  of  any  authority  for  so  doing, 
I  fear  I  diottld  hardly  be  warranted  in  denying  that  its  pecu- 
liar disadvantages  were  also  adopted  along  with  it ;  and  that 
he  who  chooses  to  resort  to  it,  must  be  content  to  take  it  with 
all  its  imperfections  on  its  head. 

** '  But  there  is  a  peculiar  feature  in  this  case  which  remains 
to  be  noticed,  and  which  ought  not  to  be  without  influence 
upon  its  decision.  By  a  recent  statute  of  this  state,  the  remedy 
by  writ  of  right  is  wholly  abolished.  The  present  action  was 
commenced  aftet  the  enactment  of  this  law,  and  just  before  it 
went  into  operation.  Whatever  room  there  may  have  been, 
therefore,  before  the  passage  of  this  act,  for  doubting  whether 
this  action  ought  to  be  viewed  by  our  courts  in  the  light  in 
which  H  has  already  been  regarded  in  England,  as  one  by  no 
means  entitled  to  fevout,  but  to  be  discouraged;  no  such  doubt 
can  DOW  exist,  since  it  has  been  abolished  as  an  evil  whieh 
ought  no  longer  to  be  tolerated.    But  this  is  not  all. 

« <  I  apprehend  it  may  safely  be  assumed,  that  this  act,  taken 
in  connexion  with  the  rule  of  this  court  adopting  the  practice 
of  the  supreme  court  of  this  state,  is  to  be  regarded  as  applicable 
to  this  court;  so  that  no  new  action  by  writ  of  right  can  now  be 
prosecuted  in  this  court.  If  this  be  so,  it  becomes  a  serioOs 
question  whether  this,  of  itself,  does  not,  upon  authority,  consti- 
tute an  insuperable  objection  to  this  application.  By  the  dis- 
mission of  the  cause,  th^"  «)«^mandant  has  lost  the  power  of  fur- 
ther prosecuting  it;  and  the  application  how  is,  first,  for  leave 
to  insert  in  the  court  an  allegation  indispensable  to  her  right  of 
recovery  in  this  court ;  and  second,  that  the  cause  be  thereupon 
reinstated,  without  prejudice  in  court  Now,  there  is  no  action 
in  which  the  courts  have  been  more  liberal  in  permitting 
amendments  than  that  of  ejectment;  insomuch,  that  it  has 
been  the  uniform  practice  of  the  courts  of  England,  as  well  as 
in  this  state,  to  allow  new  demises  to  be  added,  even  after  the 
lapse  of  several  years. 

^*By  an  act  of  the  legislature  of  this  state,  passed  m 
1819^  suits  against  bona-fide  purchasers  for  the  recovery  of 
military  bounty  lands,  were  required  to  be  commenced  be- 
VoL.  VII.— 4  P 
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fore  the  let  day  of  January  1823.  In  the  case  of  Jackaon 
V.  Murray,  1  Cowen,  156,  which  was  commenced  before  the 
expiration  of  this  period  of  limitation;  an  application  was 
made  soon  after  its  expiration,  for  leave  to  amend  the  de- 
claration, by  the  insertion  of  a  new  demise.  This  moti<m  was 
denied  upon  the  ground,  that  such  an  amendment ;  without 
which  it  was  clear  the  plaintiff  could  not  recover;  would  be 
equivalent  (o  a  new  action,  and  would  therefore  be  in  violati<m 
of  the  act  of  limitation.  And  this  decision  was  afterwards  re- 
ferred to  and  vindicated  by  the  court  of  errors.  Now,  I  am  not 
able  to  distinguish  the  case  before  me,  in  principle,  from  that.  I 

Here,  too,  by  an  act  passed  in  1628,  fhe  right  to  prosecute  by 
writ  of  right  was  limited  to  the  Ist  of  January  1830;  and  if,  in  | 

the  case  cited,  to  grant  the  amendment  prayed  for  would  have  i 

been  equivalent  to  permitting  a  new  action  to  be  commenced,  ! 

it  would  be  no  less  so  here.  Upon  the  whole,  therefore,  I  am 
of  opinion,  that  it  would  be  against  authority,  and  indiscreet  to 
grant  this  motion,  and  it  must  accordingly  be  denied.^  | 

^  3.  After  the  denial  of  these  motions,  and  at  a  subsequent 
sesaon  of  the  court,  motions  were  made  by  the  demandant  for  | 

a  rule  requiring  the  tenants  to  make  up  and  file  records  in  the  ! 

several  causes,  for  the  purpose  of  enabling  the  demandant  to 
prosecute  writs  of  error  thereon.  The  application  was  reeisted 
by  the  counsel  for  the  tenants,  upon  the  ground  that  no  faui 
judgment  had  been  rendered,  in  these  causesb  subject  to  re- 
vision by  writ  of  error.  After  taking  time  to  examine  and 
consider  the  question  thus  presented,  the  undersigned  denied 
these  motions,  upon  the  ground  assumed  by  the  counsel  for 
the  tefbants.  i 

^^With  respect  to  this  refusal  to  permit  the  demandant 
to  amend  her  counts^  it  is  hardly  necessary  to  remark  that 
as  the  application  for  this  purpose  was  one,  in  its  very 
nature^  addressed  to  the  discretion  of  the  court,  it  could 
not  be  the  foundation  of  a  writ  of  error.    And  with  regard  | 

to  the  dismissal  of  these  causes  for  want  of  an  averment  ' 

necessary  to  give  the  court  jurisdiction,  he  sijqpposed  that 
a  decision  having  no  reference  whatever  to  the  merili  at  | 

the.  controversy,  which  adjudicated  nothing  inc(xnpal3de  with 
the  right  of  the  demandant  to  institute  a  n^w  suil  for  the 
same  cause  of  action  even  in  the  same  court,  but  wlHch 
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msnij  dedaied  that  she  had  not  shown  as  she  was  bowd 
to  do  that  her  causes  were  within  the  jurisdiction  of  the 
court,  and  that  on  that  account  the  court  could  not  enter- 
tain them — could  not  be  regarded  as  such  a  final  judgment  as 
could  be  reviewed  by  writ  of  error.  A  final  judgment  is 
defined  to  be  an  adjudication  upon  the  question  whether  the 
plaintiff  is  entitled,  or  is  not,  to  recover  the  remedy  he  sues  for. 
But  the  adjudication  in  this  case  was,  not  that  the  demandant- 
had  no  right  to  recover,  but  that  she  had  not  shown  herself 
entitled  to  au^inthe  forum  she  had  chosen.  But  even  admit- 
ting thjs  decision  to  have  been  a  final  judgment,  and  ^  such 
subject  to  revision  by  writ  of  error,  still  it  is  respectfully  sub- 
mitted that  if  your  honourable  court  shall  be  satisfied  that  no 
error  has  in  fact  been  committed,  you  ought  not  to  require 
records  to  be  made. up,  for  no  other  piupose  than  to  enable  the 
demandant  to  prosecute  writs  of  error  which  you  already  per- 
ceive must  be  fruitless.     All  which  is  respectfully  submitted.'' 

Mr  iSeardsley,  in  support  of  the  return  of  Judge  ConcUin, 
stated;  that  the  district  court  of  the  United  States,  for  the 
northern  district  of  New  York,  possesses  the  ordinary  jurisdic- 
tion of  a  circuit,  as  well  as  a  district  court.  Its  judgments, 
when  sitting  as  a  circuit  '*ourt,  may  be  brought  directly  before 
this  court  for  review,  by  writ  of  error.     4  Laws  U.  S.  679. 

Martha  Bradstreet,  as  demandant,  prosecuted  sundry  writs 
of  jright  in  that  courL  Neither  the  original  writs,  or  the  counts 
in  these  causes,  contained  any  averment  of  the  value  of  the  pre- 
mue$  in  question. 

The  tenants  appeared  and  entered  pleas  in  these  causes. 

Subsequent  motions  were  made,  on  the  part  of  the  tenants, 
to  dismiss  these  causes  for  want  of  jurisdiction.  The  motions 
were  granted. 

The  demandant,  at  a  later  period,  moved  to  reinstate  the 
eauses,  and  amend,  by  inserting  an  averment  that  the  premises 
were  of  the  value  of  five  hundred  dollars,  &c.  This  motion 
was  denied. 

The  court  was  also  moved  by  the  demandant  to  compel  re- 
cords to  be  made  up  in  order  that  the  judgments  might  be 
reviewed  by  writ  of  error.    These  motions  were  also  refused. 

On  aflpidavits  disclosing  these  facts,  this  ccnir^  made  a  rule 
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at  the  last  term,  requiring  the  judge  of  the  dietrict  court  to 
show  cause  why'  a  mandamuB  should  not  issue  to  compel  him, 

1.  To  reinstaU  and  try  these  causes,  ftc. 

S.  To  permit  such  amendments  to  be  made  in  the  pleadings 
as  may  be  necessary  to  aver  jurisdiction. 

S.  Or  to  require  records  to  be  made  up  and  filed,  so  that  this 
emirt  may  bring  up  the  judgments  by  writ  of  error,  ftc. 

To  this  rule  the  judge  has  answeied,  and  has  presented  the 
statement  which  is  filed. 

1.  The  first  inquiiy  is,  did  the  court  below  decide  right  io 
leftising  to  permit  the  amendment  to  be  made  T 

The  defect  is  one  of  tubsUmce,  not  of  form;  and  it  is  not 
therefore  amendable  of  cow$e,  1  Paine,  486.  It  might,  per* 
haps,  well  be  doubted  whether  a  court  can,  in  any  case,  amend 
in  a  matter  necessary  to  give  jurisdiction.  It  is,  however, 
believed,  that  a  different  rule  has  prevailed  in  the  courts  of 
the  United  States,  and  therefore  the  proceeding  will  not,  at  this 
time,  be  called  in  question. 

It  is  then  assumed  that  the  court  below  had  power  to  make 
this  amendment  It  also  had  power  to  refuse  to  make  it  No 
special  grounds  were  shown  for  granting  these  applicatkos 
to  the  court  below :  no  affidavit,  m  fact,  was  presented  as  a 
foundation  for  the  motion.  Would  the  court  grant  it  with- 
out affidavit  f  proof  f    It  was  in  the  discretion  of  the  court 

Has  a  demandant,  in  a  writ  of  right,  a  right  to  amend  of 
course,  on  mere  motion,  without  showing  any  cause,  in  a  mat- 
ter of  substance  1  1  Paine,  492.  The  answer  of  the  judge 
cites  the  authorities.  4  Bos.  and  Pull.  64;  5  Bos.  and  Pi^ 
4S9 ;  1  Marshall,  602 ;  1  Gowen,  1. 

There  is  a  further  objection.  Before  these  causes  were 
commenced,  a  statute  was  passed  in  New  York  abolishing 
writs  of  right,  after  a  certain  da/, -and  which  day  arrived  be- 
fore the  motions  to  amend  were  made.  When  the  motions  to 
amend,  therefore,  were  made,  such  actions  could  not  be  brought 
in  New  York  in  its  own  courts.  That  statute  was  equally  ap- 
I^cable  to  the  district  court ;  so  that  no  writ  of  right  could 
thm  be  prosecuted  in  that  court. 

This  was  a  good  objection  to  the  amendment  The  amend- 
ment would  have  been  an  evasion  of  the  statute  abdishing 
writs  of  right :  it  would^  in  effect,  have  given  an  action  which 
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had  been  abolished,-^TirtuaUy  repealing  tne  statute.    Cited 
by  the  judge,  1  Cowen,  156;  t  Dum.  and  East,  707,  708; 
6  Durti.  and  East,  171,  548 ;  17  John.  346. 

It  is  submitted  that  the  district  judge,  in  refusing  to  aUow 
Che  amendments,  decided  correctly.  But  if  he  did  not,  this 
court  will  not  proceed  by  a  mandamus  to  correct  his  errors* 
Such  a  proceeding  is  not  an  exercise  of  original  jurisdiction; 
and  if  it  is  the  employment  of  the  appellate  power  of  this  court, 
it  cannot  be  used  in  this  form.  Congress  may  extend  the 
powers  of  thb  court  to  any  cases  under  the  constitution  of  ju- 
dicial cognizance ;  but  they  have  not  given  the  power  by  pn>^ 
ceedings  for  a  mandamus  to  examine  into  the  action  of  the 
inferior  courts  in  matters  of  this  description.  The  power  to 
issue  a  mandamus  exists  under  the  fourteenth  section  of  the 
judiciary  act  of  1789^  and  it  does  not  comprehend  this  case. 
The  writ  of  mandamus  is  never  used  for  such  purposes. 

It  does  not  lie  to  control  or  coerce  the  discretion  of  a  subor- 
dinate  tribunal.  1  Wend.  299;  1  Cow.  423;  S  Cow.  458^ 
483;  6  Cow.  393 ;  7  Cow.  363,  523;  1  Paine,  453. 

No  doubt  is  entertained  of  the  power  of  this  court  to  award  a 
mandamus  for  the  hut  purpose  indicatdl  in  the  rule ;  that  is,  to 
tompd  reeordi  to  he  made  up  and  filed.  1  Paine,  455.  This 
court  may  review  the  judgments  of  the  district  court  by  writ 
of  error.  But  no  such  judgment  can  be  brought  up  until  a 
record  has  been  filed. 

This  court  may  compel  such  record  to  be  filed.  That  power 
is  '*  necessary,^  to  enable  this  court  to*  exercise  its  j^risdictioQ 
by  writ  of  error.  The  writ  of  mandamus  is,  for  that  purpose, 
'*  iigreeable  to  the  principles  and  usages  of  law.^  This  court 
then,  for  that  purpose,  may  award  it.  For  that  purpose  the 
parties  interested  in  this  case  have  no  objection  that  it  should 
issue. 

What  wHi  it  bring  up  1  A  juugment  of  the  court  dismissing 
the  cause  for  want  of  jurisdiction.  If  that  judgment  was  cor- 
rect, it  must  be  affirmed.  Let  it  be  brought  here  if  the  der 
mandant  asks  iu  Whether  it  is  a  finai  judgment,  has  not 
been  examined ;  nor  is  it  regarded  as  materia}.  Perhaps,  how- 
esrer,  the  better  opinion  is,  that  it  is  not  a  final  judgment. 

Judgments  of  nonsuit  cannot  be  removed  by  writ  of  error. 
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S  DalL  401;  4  Dall.  JB2;  4  Wheat.  73;  5  Creiich,t80;  7 
Cranch,  152. 

On  a  writ  of  error  to  an  inferior  tribunal,  which  had  given  a 
judgment  on  the  merits^  if  it  appears  from  the  pleadings  that 
the  court  below  had  no  jurisdiction,  this  court  cannot  award  a 
▼enire  de  novo.  3  DalL  19.  Then  why  require  a  record  to 
be  made  out  1  These  matters  are  stated  not  as  objections;  for 
none  are  tnade,  if  these  were  in  fact  final  judgments.  Bo  fiur 
the  jurisdiction  of  this  court  is  conceded. 

But  it  may  perhaps  be.  said  on  the  other  side,  that  the  judg- 
ments which  have  been  rendered  are  not  final  judgments;  and 
therefore  not  removable  by  writ  of  enor.  That  it  is  therefore 
proper  to  compel  the  court  to  reinstate  and  try  the  causes,  to 
the  end  that  final  judgments  may  be  rendered.  6  Wheat. 
601, 602 ;  6  Peters,  657 ;  2  Laws  U.  S.  64»  22. 

For  what  end  reinstate,  try  and  determine  them  f  If  judg- 
ments should  pass  in  favour  of  the  demandant,  they  would 
be  erroneous.  She  therefore  cannot  desire  such  judgments. 
The  pleadings  being  defective,  and  fatally  so;  she  camioi 
possibly  have  a  valid  judgment  on  them.  If  rendered  4n  her 
fkvour.  it  would  be  erroneous :  if  rendered  against  her,  she 
could  not  reverse  it.  No  venire  de  novo  could  be  awarded  in 
such  case.     3  Dall.  19. 

But  if  this  court  may  compel  the  court  below  by  mandamus 
to  reinstate  and  try  the  causes,  and  render  final  judgments 
therein  ;  yet  it  cannot,  as  it  is  supposed,  compel  that  court  to 
grant  the  amendments  asked  for.  The  judgments  will  be  just 
Bs  final  without  as  with  the  amendments. 

It  has  already  been  said  that  a  mandamus  does  not  lie  to 
coerce  the  discretion  of  a  subordinate  tribunal.  Now  it  is  in- 
sisted that  it  was  iiscretianary  with  the  court  below  to  make,  or 
refuse  to  make  this  amendment.  That  the  question  was  for 
that  court  alanef  and  that  it  cannot  be  controlled  here« 

Under  the  act  of  congress,  amendments,  like  the  one  in 
question,  are  not  demandable  of  right. 

1.  The  judiciary  act  of  1789  (sect.  32),  in  its  first  clause, 
declares  that  no  summons,  &c.  shall  be  abated,  &c.  **  for  any 
defect  or  uani  of  fitrm.^  But  this  is  not  a  fomal  defect,  it  is 
one  of  substance. 
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i.  Tfhd^i  section  declares  that  the  court  may  amend  any  da* 
feet  upon  such  conditions  as  the  court,  in  tto  ditcretUm,  shall 
prescribe.  This  section  gives  perhaps  flill  power  to  the  court 
below  to  make  the  amendment  But  it  is  to  be  made  on  em^ 
dUUm;  such  condition  as  the  court  m  ft»  diicrethn  shall  prescribe. 

Permitting  amendments  is  a  matter  of  discretion.  Cited, 
5  Grahch,  17,  2  Peters's  Cond.  Rep.  175;  6  Cranch,  267,  n.;  6 
Cranch,  217,  2  Peters's  Cond.  Rep.  361 ;  9  Wheat.  676;  11 
Wheat.  280 ;  3  Peters,  32;  6  Peters,  666;  1  Paine,  466,  457. 

The  court  below  therefore  is  not  compellable  by  mandamus 
to  allow  them. 

It  is  then  submitted  to  the  court: 

1.  That  the  court  below  decided  correctly  in  refusibg  the 
amendment — ^it  being  a  writ  of  right.  It  would  not  have  been 
made  in  England.  It  should  not  have  been  made  when  moved, 
as  no  writ  of  right  could  then  have  been  prosecuted  in  New  York. 

2.  It  was  not  at  all  courts  a  matter  resting  in  the  discretion 
of  that  court,  which  cannot  be  cpntrolied  by  a  mandamus. 

Mr  Jonecfy  for  the  defendai^t. 

Mr  Chief  Justice  Mabshall  delivered  the  opinion  of  the 
Court 

After  heairing  counsel,  and  considering  the  cause  shown  by 
the  honorable  the  judge  for  the  court  of  the  Um^d  States  for 
the  northern  district  of  New  York;  this  court  is  of  opinion  that 
it  ought  not  to  exercise  any  control  over  the  proceedings  of 
the  district  court  in  allowing  or  refusing  to  allow  amendments 
in  the  pleadings;  but  that  every  party  has  a  right  to  the  judg- 
ment of  this  court  in  a  suit  brought  by  him  in  one  of  the 
inferior  courts  of  the  United  States,  provided .  the  matter  in 
dispute  exceeds  the  sum  or  value  of  two  thousand  dollars. 

In  cases  where  the  demand  is  not  for  money,  and  the  nature 
of  the  action  does  not  require  the  value  of  the  thing  demanded 
to  be  stated  in  the  declaration,  the  practice  of  this  court,  and 
of  the  courts  of  the  United  States,  is,  to  allow  the  value  to  be 
given  in  evidence.  In  pursuance  of  this  practice,  the  demand- 
ant  in  the  suits  dismissed  by  order  of  the  judge  of  the  district 
court,  had  a  right  to  give  the  value  of  the  property  demanded 
in  evidence,  at  or  befcve  the  trial  of  the  cause ;  and  would 
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have  a  right  to  give  it  in  evidence  in  this  court  Conaequestly 
he  cannot  be  legally  prevented  from  bringing  his  caw  Vefora 
thie  tribunal.  The  court  doth  therefore  direct  that  a  manda- 
mus be  awarded  to  the  judge  of  the  court  of  the  United  States 
for  the  northern  district  of  New  York,  requiring  the  said  judge 
to  reinstate,  and  proceed  to  try  and  adjudge  accordmg  to  the 
right  of  the  case,  the  several  writs  of  right,  and  the  mises 
thereon  joined,  lately  pending  in  said  court,  between  Martha 
Bradstreet,  demandant,  and  Apollos  Cooper  et  al.  tenants. 

The  following  mandamus  was  issued  by  order  of  the  court. 

United  States  of  America,  ss. 

To  the  honourable  Alfred  Concklin,  judge  of  the  district 
court  of  the  United  States  for  the  northern  district  of  New 
Torky  greeting : 

Whereas,  one  Martha  Bradstreet  hath  heretofore  commenced 
and  prosecuted,  in  your  court,  several  certain  real  actions^  or 
writs  of  right,  in  your  court  lately  pending  between  the  said 
Martha  Bradstreet,  demandant,  and  the  following  named  ten- 
ants severally  and  respectively,  to  wit,  Apollos  Cooper  and 
others  [naming  them].  And  whereas,  heretofore,  to  wit,  at  a 
sep^non  of  the  supreme  court  of  the  United  States,  held  at 
Washington  on  the  second  Monday  of  January  in  the  year 
1832,  it  appeared,  upon  the  complaint  of  the  said  Majtha 
Bradstreet,  among  other  things,  that  at  a  session  of  your  said 
court,  lately  before  hdden  by  you,  according  to  law,  all  and 
singular  the  said  writs  of  right  then  and  there  pending  before 
your  said  court,  upon  the  several  motions  of  the  tenants  afore- 
said, were  dismissed  for  the  reason  that  there  was  no  averment 
of  the  pecuniary  value  of  the  lands  demanded  by  the  said  de- 
mandant in  the  several  counts  filed  and  exhibited  by  the  said 
demandant  against  the  several  tenants  aforesaid ;  which  orders 
of  your  said  court,  so  dismissing  the  said  actions,  were  against 
the  will  and  consent  of  said  demandant :  whereupon  the  said 
supreme  court,  at  the  instance  of  said  demandant,  granted  a 
rule  requiring  you  to  show  cause,  if  any  you  had,  among  other 
things,  why  a  writ  of  mandamus  from  the  said  supreme  court, 
should  not  be  awarded  and  issued  to  you,  commanding  you  to 
reinstate  and  proceed  to  try  and  adjudge,  accor^ngto  the  law 
and  right  of  the  case,  the  several  writs  of  right  aforesaid,  and 
the  mnes  therein  joined.     And  whereas,  at  the  late  sess- 
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ion  of  the  said  supreme  court  held  at  Washington  pn  the 
second  Monday  of  January  in  the  year  1833,  you  certified  and 
returned  to  the  said  supreme  court,  together  with  the  said 
rule,  that  after  the  mises  had  been  joined  m  the  several  causes 
mentioned  in  the  said  rule,  motions  were  made  therein,  on  the 
part  of  the  tenants,  that  the  same  should  be  dismissed  upon 
the  ground  that  the  counts  respectfully  contained  no  allega- 
tion of  the  value  of  the  matter  in  dispute,  and  that  it  did  not 
therefore  appear,  by  the  pleadings,  that  the  causes  were  within 
the  jurisdiction  of  the  court :  that,  in  conformity  witli  what 
appealed  to  have  been  tae  uniform  language  of  the  national 
courts  upon  the  question,  and  your  own  views  of  the  law,  and 
in  accordance  especially  with  several  decisions  in  the  circuit 
court  for  the  tliird  circuit  (see  4  Wash.  C.  C.  Rep.  482,  624), 
you  granted  their  motions ;  and  assuming  that  the  causes  were 
rightly  dismissed,  it  follows  of  course  that  you  ought  not  to  be 
required  to  reinstate  them,  unless  leave  ought  also  to  be  grant- 
ed to  the  demandant  to  amend  her  counts :  and  whereas,  af- 
terwards, to  wit  at  the  same  session  of  the  said  supreme  court 
last  aforesaid,  upon  consideration  of  your  said  return  and  of 
the  cause  shown  by  you  therein  against  the  said  rule's  being 
made  absolute,  and  against  the  awarding  and  issuing  of  the 
said  writ  of  mandamus,  and  upon  consideration  of  the  argu« 
ments  of  counsel,  as  well  on  your  behalf,  showing  cause  as 
aforesaid,  as  on  behalf  of  (he  said  demandant,  in  support  of  the 
said  rule,  it  was  considered  by  tlie  said  supreme  court,  that 
you  had  ceriillcd  and  returned  to  the  said  court  an  ini«uflicient 
cansse  for  having  dismissed  the  said  actions,  and  against  the 
awarding  and  issuing  of  the  said  writ  of  mandamus,  pursuant 
to  the  rnle  aforesaid ;  the  said  supreme  court  lieing  of  opinion, 
and  having  determined  and  adjudged  upon  the  matter  afore- 
said, that  in  cases  where  the  demand  is  not  made  for  money, 
and  the  nature  of  the  action  does  not  require  the  value  of  the 
thing  demanded  to  be  stated  in  the  declaration,  tlie  practice  of 
the  said  supreme  court,  and  of  the  courts  of  the  United  States,  is 
to  allow  the  value  to  be  given  in  evidence  :  that,  in  pursuance 
of  this  practice,  the  demandant  in  the  suits  dismissed  by  order 
of  the  judge  of  the  district  court,  had  a  right  to  give  llie  value 
of  the  property  demanded  in  evidence,  either  at  or  before  (he 
trial  of  the  cause,  and  would  have  a  right  to  give  it  in  evidence 
Vol.  VIL— 4  G 
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hi  the  said  supreme  court;  consequently  that  she  cannot  be 
legally  prevented  from  bringing  her  coses  before  the  said  su- 
preme court ;  and  it  was  also,  then  and  there  considered  by  ^ 
the  said  $;upreme  court  that  the  peremptory  writ  of  the  United 
States  issue  requiring  and  commanding  yon,  the  sold  judge  of 
the  said  district  court,  to  reinstate  tmd  proceed  to  try  and  ad- 
judge, according  to  the  law  and  right  of  the  case,  tlie  several 
writs  of  right  and  the  mises  therein  joined,  lately  pending  in 
your  said  court  between  the  said  Martha  Bradstreet,  demand- 
ant, and  Apollos  Cooper  and  others,  th^  tenants  aforesaid; 
therefore,  you  are  hereby  commanded  and  enjoined,  that  im- 
mediately after  the  receipt  of  this  writ,  and  without  delay,  you 
reinstate  and  proceed  to  try  and  adjudge,  according  to  the 
law -and  right  of  the  case,  the  several  wiits  of  right  and  the 
mises  therein  joined,  lately  pending  in  your  said  court  between 
the  said  Martha  Bradstreet,  demandant,  and  the  said  Apollos 
Cooper  and  others,  the  tenants  herein  aboVB  named,  so  that 
coiiiplaint  be  not  again  made  to  the  said  supreme  court ;  and 
tliat  you  certify  perfect  obedience  and  due  execution  of  this 
writ  to  the  said  supreme  court,  to  be  held  on  the  first  Monday 
in  A\>gurtt  next.  Hereof  fail  not  at  your  peril,  and  have  then 
there  this  writ. 

Witness  the  honourable  John  Marshall,  chief  justice  of  said 
^^upreme  court,  Ihe  second  Monday  of  January,  in  tlie  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty-tliree. 

W.  T.  Carrol, 
Clerk  of  the  supreme  court  of  the  United  States. 


Digitized  by  VjOOQIC 


JANUARY  TERM  1833  651 


The  State  of  Rhode  Island,  complainant  v.  The  State 
OF  Mabbachusetts. 

MR  ROBBINS,  Bolicitor  for  the  coiiiplainaiU>  having  renewed 
his  motion  of  last  tcmi  in  this  case,  prayed  the  court  to  award 
such  process,  and  in  such  fonn,  as  the  court  may  deem  proper 

On  consideration  of  tlie  motion  made  in  this  case,  it  is  now 
here  ordered  by  the  court  taat  process  of  subpoena  be,  and  the 
same  is  hereby  awarded  as  prayed  for  by  the  complahiant,  and 
that  said  process  issue  against  *^  The  commonweahh  of  Massa- 
chusetts.'^ 
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Vharg€9f  Judge  »pkhuon^  m  thectne  of  7%f  letsee  of  Ethmrd  LMngnon  and 
oUum  ▼.  John  Moore  and  othem.    See  ante^page  477. 

Tbb  ■rganieiit  of  this  eaoie  Imis  been  spread  orer  a  witle  surface;  and  matters 
introdueed  info  it,  bj  way  of  illastration  or  otherwise,  which  have  greatljr  In- 
ereased  its  proper  size  and  difficulties.  The  magnitude  of  the  interests  at 
stake,  and  the  high  principles  which  have  been  discussed,  have  excite<l  extra- 
ordinary  exertions  from  the  able  and  distinguished  counsel  who  have  appeared  be- 
fore you.  These  are  the  rights  and  duties  of  the  counsel.  It  is  the  business  of  the 
eourt  to  select  from  the  great  mass,  the  matter  most  worthy  of  your  attention,  ami 
to  pat  it  before  yoa  in  as  plain  and  simple  a  shape  as  it  will  admit  of. 

Such  will  be  my  object  on  this  occasion;  and  I  trust  that  both  you  and  1  will  enter 
upon  our  dnties,  and  endeavour  to  perform  them,  with  a  single  eye  to  the  authority 
of  the  laws,  which  we  are  bound  to  obey,  and  which  we  are  placed  here  to  maintain. 
If  the  state  to  which  we  belong  has  fallen  into  an  en^or,  and  injured  one  of  her 
citizens  by  an  illegal  and  unauthorised  aot  of  legislation,  it  is  here  that  the 
error  must  be  corrected,  or  the  wrong  will  be 'perpetual.  On  the  other  hami,  we 
are  not  to  deal  lightly  with  the  power  and  rights  of  a  sUte ;  or  to  overthrow  her 
most  solemn  acts  in  a  spirit  of  wantonness,  or  in  the  indulgence  of  speculative  the- 
iMries  and  ingebioos  refinements.  The  &ets  of  this  case,  supported  by  doeoment- 
ary  testimony,  are  before  us,  with  no  contrariety  in  any  thing  material;  and  it  is  our 
d«ity  to  seek  for  tlie  law  which  governs  them,  and  so  pronounce  our  judgment  f>c- 
tween  the  parties. 

The  title  of  the  plaintiffs  to  the  land  in  question  is  derived  from  Jolm  Nicholson; 
who,  in  the  year  1794,  purchased  it  from  the  commonwealth.  By  an  agreement 
made  between  the  parties  In  this  case,  it  is  stated  that  **  as  both  parties  claim  under 
John  Niciiolson,  the  title  to  the  premises  shall  be  admitted  to  have  been  in  him, 
unless  divested  by  the  alleged  lien  and  proceedings  of  the  state  of  Pennsylvania.'* 
The  defendants  alio  claim  title  from  the  same  John  Nicholson.  They  purchssed 
their  lands  severally  under  the  alleged  lien  and  proceedings  of  Pennsylvanis;  and 
bought  them  from  the  state,  as  the  property  of  John  Nicholson :  and  "  as  and  for  such 
estate  as  the  said  John  Nicholson  had  and  held  the  same  at  the  time  of  the  com- 
fiMBeeraent  of  the  lien  of  the  commonwealth  against  the  estate  of  the  said  John 
NieholapD.*'  By  this  clause  in  the  act  of  assembly  directing  the  sales,  the  original 
eootnet  between  the  commonwealth  and  John  Nicholson  is  recognized  ad  affirmed, 
his  right  and  property  in  the  lands  admitted;  and  the  commonwealth  undertook  to 
aell  to  the  purchasers,  the  present  defendants,  only  such  estate  as  .)ulin  Nicliolsoti 
held  In  them. 
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BoUl  parties  tlien  claim  to  have  tlie  title  and  rif  lit  iq  tlieie  lands,  wkidt  Jolia 
Nicholson  once  held,  and  the  qneslion  now  to  be  decided  it— which  of  them  a* 
made  good  his  claim;  which  of  them  has  proved  nnd  maintained  his  right  bj^  thr 
facts  of  the  case, and. the  law  of  the  land. 

Tlie  original  title  being  admitted  to  have  been  in  John  Nicholson,  his  heirs,  vbo 
claim  immediately  from  him,  have  and  hold  his  rights,  **  unless  thej  have  been  di- 
vested by  the  alleged  lien  and  proceedings  of  the  state  of  Peansjlvanla^uidcr  which 
the  defendants  have  title." 

This  simple  view  of  the  case  brings  us  at  once  to  the  qaesUon  ve  have  to  ex- 
amine, to  wit:— Have  the  lien  of  the  state  on  this  property,  and  the  proeeeriinga  of 
the  state  to  enforce  that  lien,  divested  John  Nicholson  and  his  heirs  of  the  title 
and  estate  he  once  had  in  it{  and  have  the  title  and  estate  of  John  NicholaonbeooiBe 
vested  in  the  defendants  by  virtue  of  that  lien  and  those  proceedings  } 

In  pursuing  this  inquiry,  our  first  step  must  be,  to  titMe  this  lien  and  these  pnn 
eeedings  from  their  origin  to  their  terminationj  and  examine  whether  they  have 
brought  these  lands  which  John  Nicholson  once  held,  lawlrJly  and  rightfully  in  the 
possession  of  tlie  defendants,  with  all  the  title  John  Nicholson  had  to  them.  If 
they  have  not  done  so,  the  defendailts  stand  without  title}  they  pretend  to  no  other; 
the  original  rights  of  John  Nicholson  in  the  land  are  ui^hanged  by  these  proceed^ 
ings,  and  the  plaintiffs  now  holding  those  rights,  are  entitled  to  recover. 

We  must  turn  a  careful  attention  to  some  of  thn  laws  of  (he  legislatora  of  Penn- 
sylvania, and  settle  their  meaning  and  effect,  before  we  consider  the  various  acta 
tliat  have  been  done  under  them.  The  foundation  of  the  title  of  the  defiadanta  is 
found  in  the  twelfth  section  of  the  act  of  IS  Febroaiy  1785.  It  enacia  **  that  the 
settlement  of  any  public  account  by  the  comptroller-general,  and  eonfimialion 
thereof  by  the  supr^-'.c  executive  council,  whereby  any  balance  or  anm  of  oMmey 
shall  be  found  due  from  any  person  to  the  commonwealth,  shall  be  deemed  and 
adjudged  to  be  a  lieu  on  all  real  esUte  of  such  person  throughout  this  state, 
in  the  same  manner  mM'  judgment  had  been  given  in  favour  of  the  common wealtli 
for  sudi  debt  in  the  supreme  court."  This  act,  1.  Gives  a  .lien  in  fisvour  of  the 
commonwealth,  u\Mm  all  tlus  real  estate  of  any  person  who  shall  be  feond  to  be  a 
debtor  to  the  common wcaltli,  iiTany  balance  or  sum  of  money,  by  a  settleiBent  of 
his  account  by  the  comptroller-general,  confirmed  by  the  executive  council.  8. 
This  lien  is  to  attach  to  the  estate  in  the  same  manner  as  if  a  judgment  bad  bceii 
given  On-  llie  debt  in  the  supreme  coiut. 

I  have  not  been  able  to  satisfy  myself  of  the  meaning  of  the  legislature  In  this 
last  phrase— <*  in  tiie  same  manner  as  if  a  judgment  had  boeo  given  in  the  supreaur 
court.'*  It  is  true  that  at  the  tiav:  when  this  net  was  passed,  a  judgment  in  the 
suprame  court  extended  its  lien  over  the  whole  state  \  but  as  the  act  had  pre* 
viously  Ucclai*ed  that  the  lien  under  it  should  be  on  all  the  real  estate  of  the  debtor, 
throughoia  tfte  §tate,  we  roost  presume  something  more  was  intended  by  the  anbee- 
quent  clause. 

The  defendants  contend,  that  by  the  words,  **  in  the  same  manner,"  fca,  tbe 
legislature  intended  that  a  purchaser  under  this  lien  should  hold  the  land  In  the 
same  manner  as  a  purchaser  under  a  judgmert ;  and  have  the  same  ptotetioo 
against  a  subsequent  reversal  for  any  errors  in  Jie  proeoedinga  antrsedent  In  tlic 
lien.  If  this  construction  be  the  true  one,  it  will  greatly  abridge  our  imiwiea  in 
this  cause.  It  closes  up  all  the  objections  of  the  plaintiffs  to  the  srttinmft  of  iIm 
accounU ;  and  ratifies  every  irregularity,  if  there  be  any,  prior  te  the  lies.  It 
therefore  becomes  necessaiy  to  examine,  and,  as  far  aa  we  can,  detannine  vhnt 
was  the  meaning  of  the  legislature  in  using  these  words— ^*  shall  bo  deemed  aad 
a^jndged  to  be  a  lien  on  all  the  real  estate  of  such  person,  throughout  thia  atala,  w 
the  same  manner  as  if  a  judgment  had  been  given  in  iavour  of  the  comiKanweiiitb 
against  such  person,  fur  such  debt  in  the  supreme  court."  Did  tltey  mean  to  aaj 
that  a  sale  made  under  a  lien,  in  such  manner  as  might  afterwards  be  diretCed,  for 
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tliis  aet  made  no  prorisioD  for  a  sale,  ahoultl  hare  the  aame  proteetion-  or  iromaoiiy 
from  errors,  as  was  given  by  the  law  olT  1705  to  sales  hj  exeeaCion*  under  a  Judgment 
I  have  suggested  already,  that  while  the  aet  of  1785  gives  to  the  settlement  of  an 
aoeount  the  effect  of  a  lien  Jby  judgment,  it  provides  no  mode  of  proceeding  bj 
which  the  lien  is  to  be  enforced,  or  the  money  secured  by  it  ooUeete<l.  1  cannot 
but  infer  from  this  that  it  was  the  intention  of  the  legislature  to  make  the  debt 
secure  by  the  lien  :  but  that  it  was  to  be  recovered  and  collected  in  the  ordinary 
way  of  a  suit,  a  judgment  and  an  execution  ;  the  settlement  being  conclusive  evi- 
denoe  of  the  debt.  If  this  be  so,  then  as  the  sale  would  also  be  by  a  vehditiooi  by 
virtue  of  the  judgment  and  levy,  the  purchaser  would  of  course  receive  the  deed 
of  tho  sheriff,  and  have  all  the  protection  given  by  the  ninth  sectiim  of  the  law  of 
1705  to  such  a  aide.  In  this  view  of  the  act  no  provision  was  necessary  for  the  se- 
curity  of  the  purchaser,  and  therefore  none  can  be  intended  by  the  words  in 
question. 

Again,  the  lien  is  given  in  the  same  manner  as  if  a  judgment  had  been  given  in 
the  supreme  court.  Now  a  judgment  in  the  supreme  court  had  no  special  pri- 
vilege or  rights  in  this  respect ;  but  a  purchase  under  a  judgment  in  any  other 
court  had  the  same  protection  fkt>m  disturbance  in  case  of  a  revermVof  the  judg- 
ment as  if  it  had  been  rendered  in  the  supreme  court  On  comparing  the  twelfth 
section  of  the  act  of  1785,  with  tbc  ninth  section  of  that  of  1705,  it  will  be  found  veiy 
difficult  to  connect  them  in  the  manner  contended  for  by  the  <lef«ndant8;  By  the 
law  of  1785,  the  lien  is  pnt^n  a  footing  with  njtidgment  and  no  more.  Now  the 
provision  of  tlie  law  of  1705,  has  no  refet«nce  to  the  judgment,  but  the  sale  made 
by  the  sherifl*,  by  virtue  of  the  lev}*,  condemnation  and  venditioni  exponas  issued 
from  the  court.  It  is  the  tcde  which  is -not  to  be  avoided  by  a  reversal  of  the 
judgment,  but  the  purchaser  is  confirmed  in  his  right  and  title  to  the  land,  and  its 
former  owner,  the  defendant,  can  demand  a  restitution  only  of  the  money  for  which 
it  was  sold.  If  the  act  of  1785  had  authorized  an  execution  to  issue,  on  the  settle- 
ment which  in  truth  is  the  substitute  for  the  judgment  as  regards  the  debt,  or  a  sale 
to  be  under  any  process  to  satisfy  it  in  tlie  same  manner  as  a  sale  under  a  judg- 
ment, the  conclusion  might  have  been  fairly  made  that  the  purchaser  at  auch  a  sale 
would  stand  as  secure  in  his  title  as  a  purchaser  under  a  judgment. 

From  1785  to  1806,  no  provision  was  made  to  enforce  the  payment  of  the  mo- 
ney received  by  the  lien  in  any  other  way  than  by  a  judgment  and  exeeution  to  be 
obtained  as  for  any  other  debt  In  1806,  an  act  was  passed  specially  for  the  case 
of  J.  Nicholson,  leaving  the  collection  of  the  debts  due  from  all  other  persons  to 
the  commonwealth,  still  to  be  made  in  the  ordinaiy  way.  In  the  case  of  J.  Nichol- 
son, for  reasons  very  apparent  on  the  face  of  the  act,  the  legislature  provided  a  pro- 
ceeding *<  for  the  more  speedy  and  effectual  collection  of  ceilaiu  debts  due  to  this 
commonwealth,"  by  which  and  another  act  passed  in  the  following  year  a  aide  was 
ordered  to  be  made  by  commissioners,  as  in  the  manner  prescribed  by  th6  acts,  of 
the  lands  of  J,  Nicholson,  subject  to  the  lien  of  the  commonwealth."  This  sale 
differs  in  many  inspects  from  that  authorized  by  the  law  of  1705,  by  virtue  of  a 
judgment  and  execution.  The  lands  are  to  be  sold  absolutely,  and  not,  as  in  the 
other  case,  only  ^  where  a  soiiicient  personal  estate  cannot  be  foond.**  No  inqui- 
sition is  to  bo  held  to  asceruin  the  annual  value  of  the  land « and  in  other  matters, 
it  is  wholly  unlike  a  slieriff 's  sale ;  why  then  shall  we  say  it  is  to  have  the  effect  of 
a  sheriff's  sale,  in  this  particular,  which  effect  is  expressly  given  to  that  sale  by 
the  law  which  authorizes  the  sale  in  question.  I  am  inclined  to  thank  this  redun^ 
daucy  of  expression  is  but  a  pleonasm  which  may  occur  in  legislative  compositions 
AS  in  oliier  woiics  of  tlie  pen. 

The  full  and  perfect  validity  of  this  act  haa  not  been  questioned— nor  could  be. 
livery  government  assumes,  and  rightfully  has,  the  power  to  take  care  of  its  own 
i*evenue,  to  protect  it  by  extraordinary  securities,  to  collect  it  by  extraordinary 
remedies.    Without  this  power,  and  libet*al  exercise  of  it,  the  government  might 
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be  thrown  ioto  niinout  ettilMiratsnieiitB,  and  di9CreMiug  diMppoinMnenlt,  and 
deUyt  in  meeting  the  espenaet  of  the  imblie  terviee.  The  United  States  hy  net  of 
eongreu  are  entitled  to  a  prcferenee  in  eei'tain  caaei,  over  all  other  ereditert,  and 
eren  a  judgment  will  not  proteot  a  ereditor'from  the  extraordinary  right  of  the 
government  for  the  payment  of  an  ordinaiy  debt. 

We  proceed  then  on  the  undisputed  ground,  that  the  state  of  Pennsylvania  has 
taken  to  herself  no  illegal  nor  unusual  advantage  by  the  enaetment  of  the  twelfth 
section  of  the  law  of  ir75»  but  that  any  balanee  or  sum  of  money  doe  from  any 
person, asiBMtained  and  settled  in  the  manner  therein  preserfbed,  **  shall  be  deemed 
and  adjudged  to  be  a  lien  on  all  the  real  estate  of  such  person  throngHoot  the  state.*' 

Yon  have  observed  that  the  settlement  of  the  aeeoaot  to  which  the  lien  is  given 
tnusi  be  confirmed  by  the  supreme  execative  council.  This  was  in  1785 ;  in  the 
year  1790^  the  people  of  Pennsylvania  made  for  themselves  a  new  constitaUon,  or 
form  of  government,  and  thereby  the  executive  power  of  the  commonwealth  was 
vested  in  the  governor  t  and  the  executive  council  of  course  ceased  to  exist. 

Blany  acts  of  legislation  became  necessary  to  accommodate  the  laws  of  the  aUte  to 
the  new  govemmeoL  Among  others  to  vest  in  the  governor  the  power  of  the 
executive  council.  On  the  13th  April  1791, a  general  act  was  passed  which  enacted 
that  the  governor  of  the  commonwealth  shall  have  and  exercise  all  the  powers 
that  by  any  law  or  laws  were  vested  in  the  supreme  executive  cooncIL  The  dura- 
tion of  this  act  was  limited  to  the  1st  of  August  following.  On  the  91st  of  Sep- 
tember 1791,  the  aet  of  April  was  continued  to  December,  and  in  the  law  of 
September  we  find  the  following  provision— '*  that  in  all  cases  where  accounts 
examined  and  settled  by  the  coroptroUer-general  and  register-general,  or  either  of 
them,  have  heretofore  been  referred  to  the  execntive  authority,  to  be  approved  and 
allowed,  qr  rqected  by  the  governor,  the  same  shall  mdy  for  the  future  be  refoncd 
to  the  governor,  vhen  the  udd  comptroUeivgeneral  and  registeivgenenil  tAaff  dijier 
in  opumng  but  in  all  cases  when  they  atfree^enlylhe  balaneet  due  on  each  ae- 
count  shall  be  certified  by  the  said  eomptroUeiwgeneral  and  registei^feneral  to  the 
governor,  wh  -  4t>all  thereupon  proceed  in  like  manner,  as  If  said  accounts  respectively 
had  been  referred  to  him  according  to  former  laws  upon  the  subject.  And  pro- 
Tided  also,  that  in  all  cases  when  a  party  or  parties  shall  not  be  satisfied  with  the 
settlement  of  their  respective  accounts  by  the  comptroller-general  and  i^egister- 
general,  or  when  there  shall  he  reason  to  suppose  that  justice  had  not  been  done 
to  the  commonwealth,  the  governor  may  and  shall,  in  like  manner,  and  upon  the 
saroe^  condition  as  heretofore,  allow  appeals,  or  cause  suits  to  be  instituted,  as  the 
case  may  require." 

The  meaning  and  construction  of  these  proTisions  have  formed  a  prominent  sub- 
ject of  the  discussion  you  have  heard.  It  is  my  duty  therefore  to  give  you  my 
me   B  of  it.     We  must  go  back  for  a  moment. 

By  the  law  of  1788,  great  powers  were  given  to  the  coroptroller-general,  iu  the 
settlemeii  of  accounts  ;  and  no  appeal  vss  allowed  from  his  decision,  or  any  means 
given  by  which  a  party  aggrieved  by  his  settlement  could  bring  his  ease  before  tlie 
court  and  jury  upon  its  facts  or  its  law.  To  remedy  this  injury  and  injustice,  the 
act  of  1795  was  passed.  It  enacts  that  wherever  the  comptroller-geneml  shall 
settle  an  account  In  pursuance  of  the  previous  law  and  transmit  it  to  the  executive 
council  for  their  approbation,  if  the  party  be  dissatisfied,  he  may,  within  one 
month  after  notice  given  to  him  by  tlie  comptroller,  appeal  to  the  supreme  court 
on  certain  terms  not  now  material. 

The  sixth  section  of  the  Isw  of  1785  directs,  that  if  the  council  be  dissatisfied 
with  the  settlement  made  by  the  coroptruller,  they  may  direct  a  suit  to  be  instituted 
against  the  party,  witlt  whose  accounts  lliey  rony  be  dissatisfied.  This  brief  incur- 
rence to  previous  laws  will  aid  us  in  midcrfitanding  the  acts  of  September  1791, 
with  one  additional  reference.  On  the  28th  March  1789,  an  act  was  passed  for  the 
appointment  of  a  register-general,  and  the  comptroller  is  required  to  submit  all 
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the  M«cnniti  he  shall  Mljtttt,  hefore  he  ihall  fiaallj  wttle  them,  to  the  eunriiuitioa 
of  the  regiftter-general,  and  tiike  his  advlee  and  asaistanee  in  making  snch  settlement  < 
ami  the  settlements  msde  by  the  oom|>tnilltfr  with  the  aiil  and  assistance  of  the 
register,  are  to  be  Inid  befoi-e  the  executive  eouiieil.  Afterwards  by  a  law  of 
April  1790,  all  aeeounts  are  ordered,  in  the  first  iiistanoe,  to  be  sabmittt:d  to  the 
register,  and  after  his  liquidation  and  adjustment  to  be  transmitted  (o  the  enn>|>iroller 
for  his  examination  and  appi-olistion,  who  sliall  in  lilce  manner  transoiit  them  to  the 
exeeuti  v«  eonncil  for  their^mi/  approbatimi.  Thus  we  sec'that  antecedent  to  the  law 
of  Se|>tember  1791,  the  course  of  settling  an  account  with  the  comptroller  was :  t. 
To  hare  it  examined  and  adjusted  by  the  regiater-general.  S.  By  the  com|itroi- 
ler-general.  3.  By  the  supreme  executiTe  eoancil,  and  wms  not  considered  to  be  a 
final  iettlemeni  until  It  was  examined,  adjusted  and  approved  by  all  these  tribunals. 
All  the  righu  of  api>eMl  by  the  {larty,  and  of  a  suit  by  the  executive  on  behalf  of 
the  commonwealth,  .remained- as  they  wei«  fi^i^^n  by  the  act  of  1798: 

We  now  comu  to  the  act  of  September  1791,  and  the  changes  effected  by  it  in 
the  settlement  of  public  accounts.  In  the  first  place  it  enacts  that  the  reference  of 
the  aceoitnU  to  the  governor,  or  executive  power,  to  be  by  him  approved  and 
alhwdd  or  rrjectetl,  sIihII  in  future  only  )>e  made.  When  the  comptroller  and  re» 
gister  shall  differ  in  opinion.  When  they  agree,  the  aceotinit  are  not  to  be  tmns* 
mitted  to  the  governor,  or  in  any  manner  referred  to  him  for  his  approbation  or 
rt-jection,  but  the  register  and  comptroller  are  required  to  eerHfjf  to  the  go\emor 
only  the  btdancn  due  on  the  one  side  or  on  the  other  on  each  aecotmt  It  is,  how- 
ever, provided  that  if  the  party  -shall  be  dissatisfibd  with  the  settlement,  he  shall 
have  an  appeal  in.  lilce  manner  and  upon  the  same  conditions  as  heretofore  $  and  so 
on  the  01  her  hand,  if  the  governor  shall  suppose  thst  jnstte«  has  not  been  done  to 
the  commonwealth  he  mny  i^usea  suit  to  be  instituted  against  the  party,  and  in 
either  ease  the  whole  account  will  lie  investigated  and  recommended  by  a  couit 
and  Jury.  But  if  the  party  does  not  take  his  appesl  in  the  manner  prescribed,  and 
the  governor  does  not  cause  a  stdt  to  be  institutetl,  both  the  commonwealth  and  the 
party  are  presumed  to  acquiesce  in  the  settlement  made  by  the  register  and  comp- 
troller, and  it  is  finally  conclusive  upon  both. 

Such  was  the  law  of  the  commonwealth  for  the  settlement  of  public  accounts, 
when  tiie  account  of  J.  Nicholson,  now  before  the  court,  was  adjusted  and  settled. 

We  are  now  prepared  to  approach  the  question  of  Ueiu  The  right  of  a  common- 
wealth  to  a  lien  on  all  the  reAl  estate,  throughout  the  state,  of  any  iierson  for  the 
sum  or  iMilance  found  doe,  being  given  by  the  law  of  1785,  we  have  to  inquire 
whether  such  a  balance  or  sum  of  money  was  found  due  from  J.  Nicholson  to  the 
commonwealth,  in  such  manner  and  form  as  to  give  .this  lien  to  the  tommonwealth 
6n  all  the  real  estate  of  J.  Nicholson  throui;hont  this  state  for  such  balance  or  sum. 
In  other  words,  were  the  accounts  of  J.  Nicholson  with  the  commonwealih,  so  set- 
tled, according  to  the  laws  of  iliis  state,  and  the  balances  or  sums  alleged  to  be  due 
from  him  so  found,  as  to  entitle  the  commonwealth  to  the  lien  given  by  the  twelfth 
•eetion  of  the  act  of  1785.  Was  there;  on  the  31  st  of  March  1806,  when  the  act 
was  passed  '*  for  the  more  speedy  and  effifctual  collection  of  certain  debts  due  to 
this  commonwealth  ;**  was  there  a  debt  due  from  J.  Nicholson  to  the  common- 
wealth ;  and  was  there  a  valid  and  subsisting  lien  on  his  real  estate  for  the  security 
and  payment  of  that  debt  ? 

The  defendants  allege  the  affirmative  of  both  these  questions.  And  they  rest 
their  proof,  1.  On  the  settlement  of  certain  accounts  of  J.  Nicholson,  in  1798. 
S.  On  two  judgments  rendered  against  him  by  the  supreme  court  of  the-atate  In  fjtvoar 
of  the  common  weullh:  one  on  the  18lh  of  December  1795,  the  other  on  the  21st  of 
March  1797. 

I.  The  accounts. 

Three  having  been  laid  before  you,  and  they  were  produced  by  the  plalodflfb  Id 
the  opening  of  the  case,  I  shall  Uke  them  in  their  order  of  time. 

Vol.  VII.-^  H 
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1.  An  MMont  whioh  tlSnns  on  the  fine  of  it  to  have  bean  Kttled  and  entered  in 
the  offiee  of  the  eomptroller-genenl  on  the  3il  of  Mereh  1796i  and  in  the  olBee 
of  the  rerister-genenl  on  the  8lh  of  March  179A.  Thia  aeoottnt  ia  headed  "  Dr 
John  Nieholton  on  aeeount  in  eontinental  oeriifieates  viih  the  Mate  of  I'ean^lTa- 
oia,  Cr."  Yon  will  hwve  it  with  yoat  it  ip  therefore  sufficient  for  ane  to  tay  that 
on  thia  aoeoont  thirre  it  a  buljiuce  Mruck  against  J.  Nicholson  of  fiftj-eigbt  thooaand 
four  hundined  and  twenty-nine  doUai**  and.  Iwenty-four  eentt. 

%,  An  aeeount "  aettled  and  entered*'  in  the  office  of  the  register-general  on  ihe 
90ih  of  December  1796,  and  **  approved  and  entered*'  in  the  ooin(>iroiler's  office 
on  the  83d  of  Deeemjlier  1796,  hesded  **  Dr  John  Nicholson,  account  in  contintnial 
eertificates  with 'the  eaomonwealth  of  Peon8)'ivania,  Cr." 

'  The  balance  of  the  former  account,  fifty-eight  thousand  four  hundred  and  twenty- 
Aloe  doUi^ra  and  twenty.four  eeuts,  is  here  cl»rg«d  to  J.  Nicholson.  And  erediu 
are  given  to  him  which  reduce  that  balance  to  fifty-one  thousand  two  hundred  and 
nine  dollars  and  tweniy-two  cents.  This  balance  and  the  former  contract  are  stated 
to  be  carried  to  aceonnt  on  new  account. 

6.  An  aeeount  which  is  thus  vouched  by  the  accounting  officers — **  *  settled  and 
entered,*  Samuel  Bryan,  register-general  officer,  SOtli  June  1800.  December  SO, 
1796.  N.B.  This  aeeount  was  settled  in  December  1796,  but  not  entered  in  the 
books  till  90th  June  1600.  Also  examined  and  entered,  John  Donaldson,  comp- 
troller-general officer,  December  20,  1796.** 

This  account  is  headed  "  Dr  John  Nicholson,  account  three  per  eeot  stock  of 
the  United  States,  in  account  with  commonwealth  of  Penos}  Ivania,  Cr." 

A  balance  is  struck  against  John  Nicholson  of  st^ty-threc  thousand  seven  hun. 
dred  and  twenty-nine  dollars  and  eighty-six  oents,  oairied  to  the  new  aeeount.  ' 

As  the  lien  of  the  eommonwef  .ih,  by  whioh  the  defendants  mainUin  their  right, 
ai,  in  part,  alluded  to,  has  been  created  by  those  accounts  and  their  settlements, 
they  have  properly  attracted  a  particular  attention  from  both  parties,  and  been  the 
Bobject  of  great  ]»art  of  the.  discussion  that  has  been  laid  before  you.  The  objec- 
tions to  these  settlements,  urged  by  the  pUintiffs,  are  numerous ;  and  1  shall  draw 
your  notice  to  such  of  them  as  I  think  we  may  now  consider.  You  have  observed 
that  one  of  these  accounts  has  been  brought  before  tho  supreme  court  of  the  state 
in  the  ease  of  Smith  v.  Nicholson,  reported  in  4  Yates,  6.  Such  of  the  questions 
DOW  raised  as  were  clearly  decided  in  that  case,  1  shall  not  trouble  you  with;  I 
shall  abide  by  that  deoiaion,  not  only  on  account  of  the  obligation  1  am  judicially 
under  to  do  so,  bat  because  I  am  entirely  8ati»fied  with  it.  1  s|>eak  of  law  there 
settled.  In  that  case  the  commonwealth  claimed  a  priority  over  a  private  creditor 
of  John  Nicholson,  who  had  taken' in  execution  a  tract  of  land  as  the  property  of 
Nicholson.  The  commonwealth  maintained  ■  her  claim  by  virtue  cf  her  nlieged 
lien  on^ll  the  i'eal  estate  of  Nicholson,  given  to  her  by  the  law  of  1785,  on  a  cei> 
tain  settlcroeitt  of  one  of  hit  accounts,  by  which  the  sum  of  fifty  eight  thousand  four 
^hundred  and  twenty-nine  dolhira  and  twenty-four  cent8,  made  on  the  Sd  and  8th 
days  of  March  1796,  was  found  due  to  the  commonwealth.  This  is  one  of  the  ac- 
eounts  and  settlements  on  "which  the  defendants  now  rely.    The  question  submitted  | 

to  the  court  was,  whether  the  said  aetlleroent  created  any  lien  on  the  real  estate  of  I 

Jolm  Nicliolson.  We  roust  observe  that  this  is  the  account  which  was  first  settled 
and  entered  in  the  books  of  the  eom|>truller-gttnerHl ;  and  afterwards  scitletl  and  i 

entereil  in  the  books  of  the  regisler^general,  which  is  here  insisted  uimu  to  be  a 
latal  irregularity.  It  is  also  expressly  stated  that  the  accounts  were  not  li^ismitted, 
ftud  received  no  confirmation  from  the  governor.    I'hese  facts  were  then  diyiinetly  ! 

presented  to  the  court,  and  their  opinion  given  on  the  law  of  stwh  a  case: 

1.  That  the  account  settled  waa  but  one  of  the  various  aecoonU  between  the  . 
commonwealth  and  the  debtor* 

S.  That  the  settlement  had  been  made  first  by  the  comptroller  and  aftcrwai^s  by 
the  register. 
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d.  That  it  bftd  nerer  been  tranimittcd  to  the  gorernor,  nor  revived  anj  i 
nation  by  htm.  And  the  qaettlon  tubtviitted  to  the  court  vat,  whether  this  let* 
tleroent  of  their  aeeoant  ereated  a  lien  on  the  lands  of  thi^  debtor,  in  favoor  of  tha 
eommonwealth. 

The  eourt*then  dcoided, 

1.  That  the  provition  Id  the  law  of  17S5,  which  creates  the  lien,  is  not  repealed 
.    bj  anr  subsequent  ip.w  or  laws,  expressly  or  by  implication. 

S.  That  the  settlement  of  the  account  before  tliero,  made  in  the  manner  mea- 
tiooed,  did  create  a  lien  on  all  the  real  estate  of  John  Nicholson  throughout  the 
tlaie 

This  decision  it  the  law  of  the  case  as  it  was  presented  In  the  snpreme  court  of 
the  state  and  no  further.  The  party  iiere,  who  was  not  a  party  to  that  suit,  has  a 
right  to  the  benefit  of  any  now  fucts  wliich  would  vary  the  CMse,  if  there  be  any 
auch.  We  must  therefore  consider  siieh  of  his  objections  to  the  settlements  at 
■  were  not  brought  into  view,  and  liave  not  been  disposed  of  by  the  judgment  of  th« 
eourt  in  the  ease  cited. 

It  is  alleged  that  John  Nicholson  had  a  legal  right  to  notice  of  the  intended  set* 
tleroent  of  his  account ;"  htn  he  had  no  such  notice,  and  that  therefore  the  settle- 
ment made  by  the  accounting  officers  of  the  commonwealth  was  ex  parte,  and  had 
no  binding  force  on  him  or  his  pro|>erty. 

This  allegation  nsan  affirmative  fact,  tliat  he  had  no  notice,  Is  not  supported  bj 
«f  ideoce  or  admission,  as  it  was  in  Filler's  case  \  but  the  case  h«!re  is,  that  no 
proof  has  been  produced  that  he  had  notice.  We  come  at  once  to  these  questions. 
Was  any  notice  necessary  to  give  a  legal  validity  to  these  settlements  f  May  a 
votlee  be  now  presumed  ?  Is  there  any  evidence  of  it,  which,  at  this  distance  of 
time,  and  upder  the  circumstances  of  the  case,  ought  to  satisfy  us  that  it  was  given, 
or  that,  what  is  equivalent  to  it,  ihcparty  attended  at  the  settlements  ? 

Qneof  the  plaintiffs'  counsel  has  insisted  that  the  notice  directed  by  the  flflh 
ieetioo  of  the  law  of  I78S,  which  is,  in  truth,  a  process  of  summons  to  be  luued  by 
o  prothonotary,  and  ierved  by  a  sheriff,  was  such  a  notice  as  Jolm  Nicholson  was 
entitled  to.  On  turning  to  tl^e  act.  It  to  me  is  extremely  dear,  that  the  notice  there 
has  no  reference  whatever  to  accounts  which  should  afterwards  arise  and  be  sKtIed 
with  the  treasury  of  the  commanweaith.  It  applies  only  to  certain  accounts  then, 
of  long  standing  and  unseUied  or  not  finally  closed,  with  persons  having  in  their 
hands  large  sums  of  money  or  effects,  belonging  to  the  commonwealth,  in  danger 
of  being  lost,  if*'  vigorous  measures  be  not  taken  to  compel  such  persons  to  settle 
their  accouotSi  and  discharge  the  balances  which  may  appear  to  be  due  to  the 
■tate."  The  comptroller  is  orderM  to  form  lists  or  abstracts  of  the  names  and 
phMes  of  abode,  fca.  of  such  persons ;  and  it  Is  to  them  that  the  notice  or  summons 
la  to  be  Issued,  to  be  followed  by  the  subsequent  proceedings,  aecoi*ding  to  the  act. 
We  recur  to  the  question—was  any  notice  i-equired  to  be  given  to  John  Nichol- 
■Qn,  of  the  intended  settlement  o^  his  accounts  ?  Certainly  none  is  directed  by 
the  numerous  acts  of  assembly  which  have  been  passed  for  settling  the  aoeooots 
of  public  debtors.  It  is  nevertheless  insisted  that  it  is  indispensable  {  and  the 
opinion  of  the  supreme  court  of  the  state  is  relied  upon — Filler's  case,  18  S.  h 
R,  S78— to  prove  the  necessity  of  notices,  although  none  may  be  expressly  directed 
bj  the  act  under,  which  an  account  is  settled.  The  circumstances  of  that  jMse 
%rere  Tcry  peculiar,  showing  a  strong  and  clear  equity  with  the  defendant,  not 
merely  in  the  point  of  notice,  but  in  the  subslantisi  merits  In  controversy.  Great 
wrong  had  been  done  him  in  the  settlement,  and  it  was  admitted  by  the  accounting 
officer.  What  la  mors  material,  there  were  many  expressions  and  provisions  of  the 
•fits  under  which  his  accounts  were  settled,  from  which  the  eourt  thought  it  was 
*'  manifest  the  legislature  intended,  in  such  case,  that  the  party  should  have  been 
summoned,  or  in  some  way  or  other  bate  had  notice."  The  case  decided  by  the 
court  was  very  different  from  this:*  It  is  an  authority  only  so  far  as  they  are  the 
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•ame.  In  Che  tels  or  ihe  legisblure  ve  liftve  to  eoottrue,  there  ire  no  Ncb 
proriiions  nt  are  found  in  Fitter's  ease,  from  which  the  court  infeired  a  roaiiifett 
le^isliitive  intention  of  notice.  Some  general  exproaions  of  (he  chief  jtifttlec,  in 
driivci'itig  the  npiiiion  of  the  court,  are  resorted  to,  to  sutiHin  ihe  ol  joeiinn  h«re| 
siii'.i  MS  ihMl  iioiicc  to  thp  pMriy,  **  is  one  of  the  most  sulislMittinl  requisites  of  natunil 
jusiice'*— tiiHt  *•  ill  proportion  hs  power  approaches  to  arliflrMrj*  di»c(«tioi1,  it  should 
be  resti-Mincit  wiihin  (he  limits  ptvsciilied  tu  it  bj  tne  legislHtiire." 

Apiin,  *'ihe  word  teilleinent  impoiis  a  joii.t  act  of  the  pHrties  who  have  eom- 
patcd  togciiier;  and  an  ex  parte  seulement  (if  any  thing  projicHy  be  so  culled) 
is  contrxry  to  the  pi  Hi  nest  principles  of  nHluml  justice."  This  is  all  irue,  and 
well  applied  to  the  case  before  that  oouit,  in  which  tl»ej  thought  ll»«i  the  pi'oceed- 
ing  of  the  accounting  officer  had  not  been  "restrained  wiihin  the  limits  pnfscnbed 
to  H  by  the  legisUtnre*'— but  it  would  be  a  bold  step  in  this,  or  any  other  court, 
to  pronounee  an  act  of  a  stuic  legislature,  unconsu'lutiouHl  and  void,  on  such  general 
opinions  and  principles,  however  just  in  themselvet ;  and  without  going  thus  ftr, 
they  will  avail  nothing  for  the  plaintiffs  in  this  case,  if,  therefore,  it  were  liere 
'  provtHl  or  adn>itted,  that  John  NioholsoD  had  no  uotice  of  the  settlements  now 
charged  upon  him  and  his  property,  made  by  virtue  of  legislative  acts,  which  it  is 
<dniille<l  require  no  notice,  1  should  not  imagine  myself  to  be  authorized  to  pro- 
nounce the  acts  and  proceedings  of  the  legislature  invalid;  for  the  argument,  on 
the  subject  of  nolictf,  followed  out,  ends  in  this,  if  it  is  to  serve  the  pUintlffs: 
that  the  acts  of  1806  are  unconstitutional  and  void,  becHUse  thfv  ordered  the  sale 
of  the  estjite  of  John  Nicholson,  by  virtue  of  a  lien  created  by  a  settlement  of  his 
accounts,  which  settlement  was  made  without  notice  to  him,  and  tlierefore  gave  no 
authority  to  the  legislxture  to  pass  the  acts  in  question  ;  or  that  no  lieu  wiis,  or 
constilutionHlly  could  be  created,  by  a  settlement  of  accounts  without  notice  to  the  | 

parties,  although  the  legislature  had  required  no  notice,  and  that  such  ■  settlement 
itself  was  ilK'gHl,  and  net  binding  on  the  party  or  his  property.     This  is  (su|i|M>-  | 

ting  the  notice  not  to  be  required  by  the  laws),  that  the  legislature  had  no  power 
to  direct  a  settlement  of  a  debtor's  accounts,  nor  to  make  the  balance  due  on  such 
a  settlement,  a  lien  on  his  property  without  notice.  Granting  this  to  be  just — Is  it 
a  void  act  / 

If  the  argtimrnt  does  not  come  to  this  conclusion,  it  does  not  help  the  plaintiffs. 
And  ean  we  soberly  and  judiciously  bring  it  to  this  conclusion.  Can  we  solemnly 
pronounce  a  law  of  this  state  to  be  void,  because  a  notice  was  not  given,  when 
none  was  required,  by  the  power  having  the  clear  right,  to  say  whether  it  should  | 

be  given  or  not  ?    I  might  think  notice  to  be  a  **  substantial  requisite  of  natural  | 

Jusliee,"  liut  in  a  certain  case,  the  legislature  has  thought  otherwise ;  and  they  had  I 

a  constitMtlonal  right  to  think  so,  and  to  act  upon  their  own  opinion  of  this  abstract 
question,  as  well  as  of  its  application  to  the  case  they  were  providing  for.  In  Fitler*s 
case,  the  only  question  was,  whether  he  should  be  charged  with  interest  un  the 
balance  of.  his  account,  a  question  practicMlly  wiihin  the  equity  of  the  court,  and 
the  opinions  nf  substantial  justice.  1  hat  court  was  not  called  upon  on  such  a 
point,  to  declare  a  law  of  the  state  void,  and  to  prostrate  it  as  an  illegal  assumption  | 

of  legislative  power.  No  court  has  yet  presumed  to  question  a  legislative  act,  on 
the  ground  of  a  difference  with  their  notions  of  actual  justice ;  and  no  legislature 
would,  or  ought  to  submit  to  such  a  restriction  of  their  authority.  To  affect  the 
defendant's  title,  on  this  point  of  notice,  we  must  declare  that  the  settlement  and 
the  acts  directing  it,  are  unauthorized  and  Yoid,  because  they  give  no  notice,  and 
therefore  created  no  lien,  and  that  the  acts  of  JS06-7  are  void,  because  thej. order 
a  sale  without  a  settlement  or  lien. 

If  then,  the  legislature  had  a  right  or  a  power  to  direct  a  settlement  of  the  ac- 
eounta  of  a  debtor  without  notice  to  him, and  they  have  done  so,  we  might  dismin 
this  objection  with  the  remark,  that  however  unjust  ws  might  deem  it,  jet  as  it 
violatea  no  provision  of  the  constitution,  we  cannot  pat  the  judicial  veto  on  a  lav 
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But  1  will  pro«aed  a  little  fartbcr  with  iu  Tlie  eoimsel  for  the 
deftssdeiits  here  inuitcd,  ami  are  well  suppoi*ted  hy  preeedent,  bj  principle  and 
aoMud  |Mi|ioy\  in  tlie  adniiiiisiraiion  of  juxticc,  that  ufter  a  lapse  of  thiiiy-four 
y«Krs  tiiiot*  these  NccrmiiU  were  settled,  a  fair  um\  legNl  prv8Uro|itioi)  arises,  tlMt 
ail  we*  iknie  Hliieh  the  law  required  to  be  done,  or  which  ought  to  huve  been 
done,  Xo  gtvu  validity  to  tlie  seUiements ;  ih^t  It  luust  be  presumed,  in  the  nbscnee 
of  hU  pruuf  tu  the  cootmry,  that  the  appointed  and  swoni  oflUcers  of  the  eoninion- 
weallh  who  settled  the  Mcconnts,  perlornied  their  duties  with  a  proper  regard  to 
the  rights  of  the  oli»er  iwiiy  ;  tluil  the  whole  pi*oeeetUng  wtis  n-guUr  and  lawful. 
But  allow  me  to  call  your  attention  to  the  evidence  you  have  had  uf  the  cireum- 
■Uncea  whieh  may  at  this  lime  be  eonsidered  as  proof  of  notice,  or  of  the  attend- 
auce  and  acquiescence  of  the  paliy,  John  Nieholstin. 

It  doea  not  seem  to  be  quesiioncd  by  the  plaintiflTs,  that  slight  eireomstanees 
might  now  be  received  as  proof  of  notice — are  there  not  such  circumstances  in 
this  caae  ?  In  the  first  place,  we  have  the  official  cciiifieates  of  the  register  and 
eomptroller^  that  these  aoeounts  were  ^^^fitUd."  If  we  may  with  the  plaiotifia 
adopt  tike  suggestion  or  allegation  of  judge  Gibson  in  Filler's  ease,  that  the  word 
*  tetilement  *f  Iropoits  a  Jmit  act  of  the  iMirlies,  can  we  refuse  the  tame  inten>re- 
tation  to  the  word  **  teUled."  If  where  the  law  directs  a  uUiemtnt  of  an  a<:Count» 
it  implies  that  both  imrtiei  are  to  be  pivsent,  and  acting  in  making  it:  when  the 
olBcer  certifies  that  it  is  miUetlf  the  same  implication  arises  not  only  from  the 
force  of  the  tvrro«  but  from  the  presumption  that  it  was  settled  according  (o  law. 

Again.  The  proofs  of  these  accounts  were  in  the  hands  of  J.  Nicliolson,  proba- 
bly in  November  l/iM  \  in  which  it  is  severally  stated,  that  his  account  was  **«f/- 
tled**  in  March  1706.  If  the  term  has  the  meaning  now  given  to  it,  J.  Nicholson 
had  then  an  allegation  by  the  accounting  officers,  iliat  these  »ettleuients  were  by 
the  said  <>ffieers  in  conjunction  with  him,  and  he  never  denied  the  allegation  or 
the  inference  %  but  by  taking,  as  is  asserted  for  him,  ilieie  aceoaots  as  the  basis  of 
tbejudgmetit  afterwards  confessed  by  hi  in,  affirmed  if. 

On  all  these  grounds  I  ani  of  opinion,  thai  this  objection  of  the  want  of  notice  of 
the  settlement  of  the  aoeounts  of  J.  Nicholson,  cannot  avail  Ibe  plaintifi^  in  th*f 
aause,  or  aftect  the  validity  of  the  settlements. 

The  case  of  Smith  v.  Nicholson  decides,  and  I  think  very  property,  that  wherv 
the  register  and  comptroller  agree  in  the  settlement  of  an  aecount,  tho  account  need 
not  be  transmitted  to  the  governor  for  his  confirmation  or  revisaU-of  course  1  make 
■o  farther  answer  to  this  objection :  but  it  is  argued  that  if  this  be  so,  yet  in  all 
•awa  the  balaneet  mast  be  re|>orted  to  the  governor,  by  whom  the  ap|)eal  is  to  be 
allowed  and  certified.  'I'hia  is  true,  and  no  such  point  was  brought  to  the  view  of 
the  eoort  In  the  ease  just  mentioned.  The  reason  is  obvious.  The  question  then 
vaa,aa  it  now  is,  aa  to  the  lien  of  the  commooweohh,  and  which  lien  was  given  by 
the  law  uf  1785,  on  and  by  the  9eUlement  of  the  account,  and  was  full  and  complete 
jrhen  that  settlement  was  full  and  complete,  which  it  was  on  the  agreement  of  the 
register  and  comptroller  When  the  farther  confirmation  of  IIms  governor  was 
necessary  to  the  aell/emenf,  then  the  lien  did  not  attach  ouiil  that  confirmation  was 
obtained  :  but  no  act  of  the  governor  being  necessary  to  this  settlement,  it  at  once 
created  the  lies  ;  aabject,  It  is  true,  to  such  alteration  in  tlie  amount  secured  by  it 
aaon  appeal  might  be  found  due,  but  if  no  appeal  was  taken,  it  stood  for  the  balance 
Iband  by  the  register  and  comptroller  on  the  settlement  of  the  aecounta.  This 
anawer  also  will  meet  the  objections  that  these  accounts  were  not  entered  in  the 
booka— although  those  produced  are  certified  by  both  officers  to  be  entered.  The 
entry  either  of  the  whole  account  or  the  balance  is  no  essential  |iart  of  the  settle- 
ment'—sm  the  contrary,  the  aceoant  must  be  settled  and  finally^  unless  appealed 
from,  before  it  can  be  entered. 

It  has  been  ftroogly  ai^gued  that  tno  oaianees  matt  be  in  money — not  in  stock, 
aestifteatca  or  other  cffiBctt.    For  this  i  eao  only  Ibok  to  the  aecoonts  themselvea. 
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wtiieh  profen  to  g^ire  money  btlaneet  in  dollan  snd  oenU.  1  believe  no  eoBtbienlrf 
eeriifleiites.  or  eertifieatet  of  itoeks,  were  given  for  dollar*  ahd  eenta.  If  ia  this 
1  am  eorreot,  It  is  elear  tliat  in  Mating  tlie  aceouots  and  striiciog  tite  bataneea,  tbe 
ttoclci  Itad  been  valued  and  reduced  to  roonej. 

It  i*  taid  that  tiie  order  of  tettlenitrnt  by  the  aeeonnting  officers  liat  been  re- 
versed. There  might  be  some  embairassment  on  this  question  if  it  werematerial ; 
but  AS  accounts  have  l>een  prmlueed,  settled  In  both  wmjs,  and  any  one  is  auAoient 
to  give  a  lien  to  be  the  foundation  of  the  subsequent  acts  qf  assrislily,  we  need  not 
stop  to  exsmine  this  objection  more  |Kirtieultu*ly  t  we  are  not  now  settling  tlie 
acconiits,  nor  inquiring  which  of  several  has  given  a  legal  balance — bat  whether  aa 
aecoant  has  been  settled  so  as  to  give  a  lien  to  the  commonwealth,  under  the  |iro- 
visions  of  the  law  of  1785. 

Besides  the  ohjections  to  these  settlements  hj  the  force  of  whidi  it  is  maidtatned 
that  they  ereated  no  lien  In  favour  of  the  oommou wealth,  it  has  been  argued  that  if 
such  lien  were  given  by  diem,  it  was  nfterwards  lost  by  the  judgment  entered  for 
the  same  debt  in  March  1787,  rendered  in  a  suit  brought  against  J.  Nioholaon,  in 
the  supreme  court  of  the  state,  to  Septftnber  1795. 

This  was  antecedent  to  the  settlements.    The  argument  is  that  the  common* 
wealth  had  two  modes  of  proceeding,  to  secure  and  recover  moneys  or  effects  due 
to  her.    1.  The  ordinary  procee<iing  by  a  suit  in  one  of  her  courts,  regularly  pro- 
secuted to  judgment-  8.  By  a  settlement  of  the  account  of  the  debtors»and  the 
Hen  thereby  createfl  for  the  bslHuee  found  due.    That  she  couhl  not  have  or  use 
both  at  the  siime  time,  and  in  this  ease  having  made  her  election  to  proe^  by 
iutt,  she  can  claim  nothing  by  the  setileroent     It  has  been  further  strongly  urged 
by  the  last  counsel,  in  connexion  with  this  point,  that  the  two  claims  are  here 
inconsistent,  for  that  while  the  suit  demands  the  eertificate  and  stock  as  the  proptntg 
of  the  common  wealth—the  sccoutits,  by  charging  him  with  their  value,  cousider 
them  as  the  property  of  J.  Nicholspn.    The  declaration  is  produced  to  show  this 
understanding  of  the  ease*    This  is  very  much  a  technical  view  of  the  proceeding. 
But  this  is  not  the  only  answer  or  explanation  of  it.     When  the  suit  was  brought, 
and  the  declaration  has  reference  to  tliat  (leriod,  the  account  had  not  been  settled, 
and  the  certificate  and  stock  wms  really  the  propeity  of  the  corommiwealth,  in  the 
hands  of  the  defendant.     More  than  a  year  afterward*  the  accounts  are  settled 
between  the  parties  {  and  a  value  is  given  to  the  certificates  aud  stock  which  had 
been  claimed  in  the  suit,  and  he  is  charged  with  them  at  their  money  value.     Then 
they  became  the  property  of  J.  Nicholson,  and  he  becomes  indebted  to  the  com- 
monwealth for  the  value — the  aecount  is  accordingly  soi settled—with  all  ihe  l^al 
effects  of  the  settlcroeut.     At  the  next  meeting  of  the  court,  in  March  1797,  when. 
the  cause  is  called  for  trial,  a  judgment  is  given  and  taken  for  tlie  money  value  pre- 
viously accorded  to  the  certificates  and  stock  :  and  the  result  of  the  whole  operation 
ls»  that  the  eommonwealih  has  a  settlement,  lien  and  judgment  at  the  aame  time, 
against  the  same  person  for  the  same  debt     If  thera  is  any  thing  illcg:d  or  anuaoal 
in  this,  it  is  unknown  to  me.     Are  not  the  instances  without  number,  in  which  a 
pm-ty  is  allowed  to  have  two  or  more  securities,  and  two  or  more  remedies  for  the 
same  object  or  debt,  which  he  may  prosecute  sometimes  together  and  sometimes 
•uacessively  without  iroiwiring  either.^    If  the  judgment  did  mei^  and  destroy 
the  lien — could  it  do  so  without  becoming  its  substitute  and  as  fully  serving  all  the 
fmrposes  of  the  det'eiice?    To  avoid  this  conclusion,  the  plaintiffs  Itave  made  an 
estraonlinary  elfott.     Tliey  argue  at  one  time  that  no  lien  can  be  claimed  by  virtue 
of  the  settlements,  because  neither  the  comraonweMlUi  iior  her  accounting  officer . 
had  any  such  eX|>ectation  or  intention  :  and  the  judgment  of  March  1797  is  invoked 
to  demonstrate  the  truth  of  this  allegation.     At  another  time  they  argue  that  tlie 
eoromoowealtli  can  nave  no  advantage  in  these  sales  fi*om  the  lien  of  her  judg- 
ments, because  the  legislature  had  no  such  expectation  or  inieiiUou,  but  looked 
altogether  to  the  settlement  liens.    By  this  ingcniona  prooess  of  readpniugi  the 
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MNUBioiiwealUi  U  made  to  destroy  her  o^m  rights,  by  her  own  kamOlmui  and  it  U 
not  the  leart  remarkeble  feature  in  the  argument,  that  she  has  done  this  bj  the 
VC17  aets  by  which  we  may  say  she  supposed  she  was  strengthening  and  securing 
those  rights.  In  1797  she  abandoned  Uie  settlements  to  rely  upon  her  jadgnient ; 
and  in  19^)7  she  abandoned  the  judgment  to  resott  to  the  settlements  which  she 
had  surrendered  and  lost  ten  years  iNsfore. 

If  the  defendants  are  to  be  deprived  of  the  liena  of  the  law  of  1795;  they  then  go 
to  the  Judgments  obtained  by  ihe  eoromonwealth  against  J.  Nicholson,  as  suffiaient 
to  support  the  sales  ordered  by  the  aets  of  1806  and  1807 — and  the  titles  derived  from 
those  sales.  And  why  are  they  not  ?  lYhy  Arc  these  judgments  not  such  lirns  as 
satisfy  the  provisions  of  those  tets  and  afford  a  foundation  for  the  proceedings 
thereby  direeted?  The  only  pretence  set  up  by  the  plaintiffs  against  them  is  that 
the  legiriature  did  not  intend  it;  with  a  reference  to  a  section  in  one  of  the  acta 
which  relates  to  a  crispute  with  the  Asylum  Company  to  support  the  allegation. 
Can  I  say  that  the  legislature  did  not  intend  to  exercise  all  the  rights  which  these 
judgments  gave  to  the  commonwealth'  (Jan  I  say  by  a  forced  and  remote  inference 
that  they  intended  so  greut  f^  wrong  to  the  interests  they  weiT  bound  to  protect  ? 
1  turn  to  the  acts  for  this  intention,  and  do  not  find  it  any  where  declared  or  ex- 
pressed. 1  find  no  abandonment  of  any  right  the  commonwealth  had  against  J. 
Nioholaon  or  his  pro|)erty,  for  the  recovery  of  the  debt  he  owed  to  her.  The 
language  of  the  acts  is  of  sufficient  comprehension  to  include  the  liens  by  judg- 
ments—indeed as  fully  and  clearly  as  the  liens  by  the  settlements— and  there  is  no 
more  exception  of  the  one  than  of  the  other.  The  various  provisions  of  these  acts 
relate  to  the  lands  of  J.  Nioholsoii,  subject  to  the  Uen  in  one  act  and  to  the  lUiif  10 
Ihe  other  of  this  commonwealth.  I  look  in  vain  for  any  reason  legal  or  logical  to  in- 
duce a  belief  Ihat  the  legislature  in  their  aets  of  1806  and  1807,  intended  to  relinquisli 
the  lien  whicli  the  law  gave  them  upon  the  laiids  of  J.  Nicholson,  by  virtue  of  the 
judgments  against  him. 

If  the  law  of  I78S  is  a  good  and  valid  act  of  legislation,  and  if  either  .by  virtue 
of  settlements  made  of  the  accounts  of  John  Nicholson,  or  by  the  jndgments  ren- 
dered against  him  at  the  suit  of  the  commonwealth,  there  was  in  1806  a  legal  and 
•obsistlng  lien  on  all  hi«  real  entste  within  the  state  ;  the  only  remaining  question 
is,  whether  the  a$ts  of  1806  and  1807,  or  sueh  parts  of  ihcm  as  are  necessary  to  the 
-tie  of  the  defendants,  are  vidid  and  const itntipnMl  laws,  or  whether  they  violate 
•ny  of  the  provMnns  of  the  constitution  of  the  United  States,  or  of  the  constitution 
•f  Pennsylvania,  and  are  so  inconsistent  with  them  or  either  of  them,  tiiat  it  is  the 
right  and  duty  of  the  court  to  declare  them  to  be  null  and  void.  l*he  power  a'nd 
right  of  the  court  to  do  this  lUis  been  l'i*ecly  admitted  by  the  eonnsel  on  both  sides  $ 
findeeil  I  do  not  see^ow  It  is  possible  to  doubt  iL  If  we  are  Mound  faithfully  to 
administer  the  law  of  the  land  ;  if  it  is  our  duty  fo  give  to  every  suitor  the  rights 
he  is  entitled  to  under  that  law ;  it  follows  that  it  is  our  right  and  duty  to  seek  for 
that  tow  In  the  declared  will  of  the  |)Cople,  who  alone  have  the  (lower  to  make  it : 
wmA  if  in  this  seareh  we  find  conflicting  acts,  both  'proft- ssingito  be  tue  will  of  the 
people,  we  nrait  yield  submission  to  the  gi'eatcr  or  paramotmt  law,  and  disregard 
the  inferior. 

That  the  constitution  is  that  paramount  law,  and  that  acts  of  legislation  are 
sttbordinate  to  it  cannot  be  denied,  and  the  consequence  is  that  where  tliey  capnot 
|w  reconciled— where  both  cannot  be  executed,  the  couils,  when  called  U|ion  to 
declare  the  law,  must  give  the  cff>.*cl  to  the  constitution,  and  annul  the  act,  which 
woold  viobte  and  defeat  it.  This  is,  however,  a  high  exercise  of  powir,  and  should 
idways  be  attempted  under  a  deep  sense  of  the  responsibility  assumed  by  the  couiis, 
with  a  profound  resjiect  for  the  legisUtlve  body,  and  fcnxious  desire  to  give  effect 
to  both  acts,  if  they  can  be  reconciled.  The  incompatibility  must  not  be  sJMfcula- 
tive,  afgnmentative,  or  to  be  foond  only  in  hypothetical  cases  or  supposed  conse- 
c|uenees.    It  must  be  dear,  decided  and  inevitable,'  such  as  presents  a  contradiction 
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«t  onee  to  the  mind,  without  itiiiining  thither  bj  fbreed  meaniogt  or  to  remote  ooa« 
•equeneei.  It  is  the  eohstitution  that  raa»t  be  TioUted,  end  DOt  eny  men*e  opinione 
of  right  end  wrung,  or  his  principlet  of  natural  jiistiee.  These  are  aneerlaiD 
etandards  of  IvgislMtive  power,  and  must  be  ii:rerre«l  to  the  discretion  of  those  to 

.  whom  the  people  have  given  that  power,  and  to  whom  they  roust  answer  for  an 
«bttse  of  it.  Under  (he  direction  of  these  prineiples,  i  approi  ch  the  eonstilntional 
objections  that  have  been  made  to  the  acts  of  the  legislature  of  Penusjlrania  of 
1806  and  1807,  and  shall  give  to  them  a  distinct  and  separate  eonsideration.  Tbcj 
«re  charged  with  oppVession,  injustice,  partiMlity,  an  injurious  depaiiure  from  (he 
ordinary  modes  of  proeeeding,  and  a  total  disregard  to  the  rights  and  interests  of 
otheft  in  the  pursuit  of  the  rights  and  interests  of  the  siHte.  If  all  (his  were  true, 
there  may  nevertheless  be  evils  for  which  we  ai*e  not  authorised  to  administer  a  re- 
medy ;  there  may  be  injuries  we  cannot  redress,  and  errors  we  cannot  oonvct ;  our 
power  over  the  subject  is  measured  co  us  by  (he  constitution,  and  we  must  take  care 
ihat  in  our  seal  to  redress  rtal  or  supposed  wrongs,  we  do  not  commit  a  greaCer 
wrong.  If  we  agree  that  the  state  of  PeiinsylvNiiia  has  exercised  her  authority 
with  a  strong  arm  and  selfish  spirit— if  she  has  been  a  hard  creditor,  still  (his  will 
not  bring  us  to  the  point  where  we  may  array  the  Tedeml  power  against   her 

-  acts  and  demand  of  her  to  surrender  the  advantages  she  has  thus  obuined. 
If  the  authority  she  has  e'^ereised  be  her  right,  we  have  no  control  over  the 
manner  in  which  shtf  may  choose  to  use  it.  It  has  been  more  than  onee  urged 
upon  you,  (hat  it  is  (he  liberal  and  humane  poljcy  of  Pennsylvania  to  postpone  the 
payment  of  debts  due  to  herself,  and  to  (my  individuals  first.  There  is  such  t 
provision  in  the  law  of  1794,  directing  the  order  for  the  payment  of  the  d  .uta  of  a 
decedent  by  executors  or  administrator*— but  does  tliis  furnish  a  rule  for  any  other 
ease?  Has  it  ever  done  to}  If  by  a  general  law  (not  the  consiiiution)  debts  doe 
to  this  commonwealth  wer«!  in  all  oises  to  be  |»aid  last,  woulil  this  take  from  the 
legislature  the  (*ower  either  to  re|)eal  the  law  altogether ;  or  to  alter  it  in  a  special 
ease  for  reasons  tho«ight  by  (hero  to  be  sufficient,  which  .would  be  a  repeal  pro 
tanto.  Other  states  claim  a  priority  in  all  oases,  and  can  it  be  unconstitutional  or 
unjust  in  the  legislature  of  Pennsylvania  to  do  so  in  a  very  |ieculiar  case,  taking 
uiM>n  themselves  to  judge  of  the  reastms. 

The  acts  in  queition  are  alleged  to  be  illegal :  1.  Because  titey  authorize  a  sale 
of  the  lands  of  the  debtor  without  a  previous  iii^fOfiJ/o/i  to  ascertain  whet lier  their 
rents  and  profits  would  not  pay  the  incumbrances  on  them  in  seven  years.  AVe 
ask,  what  is  the  right  of  a  df.btor  to  this  inquisition?  How  does  he  derive  it? 
Assuredly  not  from  the  constitution,  nor  from  those  natural  and  eternal  principles 
of  Justice  which  have  been  so  oUen  mentioned.  It  is  the  gift  of  legislative  indul- 
gence, a  mere  gratuitous  benevolence  to  the  dvbtor,  in  derogation  of  llic  rights  of 
the  creditor,  who  on  strict  principles  of  justice  ought  to  luive  his  money  imme- 
diately— ought  to  be  allowed  to  make  his  debtor's  pntperiy  available  in  |My  his 
debt  witliuttt  delay,  and  not  be  comiielled  to  take  the  posK'Ssiun  and  cans  of  an 
estate  he  does  not  want,  and  wait  for  its  slow  aitd  uncertain  proceeds  for  the  |iay- 
roent  of  a  debt  which  by  the  contract  of  the  debtor  wus  to  have  been  discharged 
long  before.  This  right  is  by  no  means  so  sacre<l  as  has  been  supposed,  nor  i.t  a 
resumption  of  it  so  unusual.  The  legislature  has  not  hesitated  to  withdraw  it 
when  they  thought  the  public  Interest  required  it.  Ltuids  are  sold  for  taxes  with- 
out an  inquisition  and  by  a  very  summary  process,  and  this  has  never  been  deemed 
illegal  or  oppressive.  Further,  (he  cour(s  of  the  commonwealth  have  taken  upon 
themselves  (he  nutliorily  to  disiiense  with  this  proceeding  in  many  cases  iiu which 
they  believed  it  would  be  useless — as  in  ctses  of  levies  on  unseated  lands,  on 
vacant  town  lots,  on  nncertaii'  estates  in  land.  It  would  be  strange  to  say  after 
such  precedents  that  the  act  of  1807  is  unconstitutional  and  void,  because  it  orders 
a  sale  of  John  NichoUon^s  land  without  an  inquisition,  or  even  to  coinplaio  of  it  as 
unusual,  opitrcssive  and  injurious,  especially  a^,  so  far  as  we  arc  infoniied  of  the 
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•ilnatioii  of  Iheselands,  cUc  inquisition  would  not  have  been  necetsaiy  lor  a  sale 
under  a  judgment  and  execution.  Who  has  been  injured,  who  oppressed  by  ihis 
proceeding  f — I  mean  (he  omission  of  the  m<iuintion.  Neither  John  Nicholson 
nor  his  creditors.  On  the  conlraiy,  a.gTeat  and  useless  expense  lias  been  avoided, 
which  would  have  consumed  no  inconsiderable  portion  of  the  proceeds  of  the  sales 
In  the  case  of  John  Nicholson  and  his  creditors. 

Aa  connected  with  this  part  of  the  argument,  I  will  now  remark,  that  the  sales 
bj  the  commiuioners  instead  of  by  the  many  sherifTs  of  the  many  counties  in 
which  the  lands  lie,  had  the  lume  effect  in  saving  exbeoics  and  duirges  which 
would  exhaust  the  fund.  It  is  replied  (hat  the  state  has  saved  peiliaps  Jive 
per  cent,  bj  giving  ten  to  the  commissioners.  But  It  must  be  observed,  this  ten 
per  c^t  wu  paid  by  the  state  out  of  her  raoaeyi,  and  constitutes  no  oliarge  upou 
John  Nicholson  or  his  creditors. 

%  The  want  of  a  public  notice  of  those  sales,  has  been  urged  nguinst  the  legality 
of  this  act :  and  this  is  presumed  because  no  proof  of  nclicc  has  been  given  1  1 
ennnot  allow  the  inference.  By  the  express  enactment  of  the  law  the  deed  of  the 
commissioners  is  declared  to  be  prima  facie  evidence  of  the  gi'antee's  title,  and  of 
course  of  the  regularity  of  their  proceedings.  If  there  was  not  a  provision  of  the 
law,  I  should  certainly,  in  the  fust  instance,  prasuine,  at  this  late  day,  and  under 
the  ciroumstanee«  of  the  cam*,  ih»r  itii:  proceeding  lind  been  regular,  ind  the 
notice  required  by  the  act  given.  The  IcgUUtint*  pi-oviilod  liberally  for  this 
notice  ;  much  more  so  than  the  debtor  woohl  have  been  entitled  to,  if  his  land 
had  been  sold  under  the  executions.  In  that  case  the  notice  of  tlie  mle  would 
have  been  "by  so  many  writings  upon  parchment  or  good  paper,  as  the  debtor 
shall  reasonably  request  to  be  put  op  in  the  most  public  places  of  the  cmaayttX 
least  ten  days  before  the  sale."  By  the  act  of  1807,  it  is  oi-dered  that  "  in  all  cases 
of  sales  made  by  the  commissioners,  at  least  troentij  days  notice  shall  be  given  of 
the  time  and  place  of  sale,  by  advertisement  in  the  newspaper  printed  in  the  coun- 
ty wheie  the  lands  respectively  lie,  if  any  be  tliere  printed,  and  if  not,  in  the 
newspaper  printed  nearest  to  such  county,  and  also  in  two  newspapers  printed  in 
the  city  of  Philadelphia."  The  notice  here  directed  is  similar  to,  if  not  the 
aamewith,  that  directed  of  sales  of  unseated  lands  for  taxes. 

3.  The  power  given  to  the  commissioners  to  make  comproniise  with  persons 
who  may  allege  title  to  any  of  the  hinds,  has  been  vehemently  complained  of,  and 
even  declared  to  be  unconstitutional.  What  Is  the  ground  of  this  coraplatnt  and 
charge  ?  How  is  this  an  unconstitutional  grant  of  power  f  Does  the  state  assume 
any  right  that  any  individual  would  not  possess  in  lilce  circumstances  '  ^N'hen 
about  to  sell  a  tract  of  land  as  the  property  of  John  Nicholson,  to  saiisfy  a  debt 
due  by  him,  a  third  party  sets  up  a  claim  to  the  \:\\v\.  Instead  of  encountering  the 
trouble,  expense  and  delay  of  litigation  to  decide  this  question,  the  state  offers  a 
compromise,  and  authorizes  the  commissioners  or  agents  to  arrange  the  terms  ot 
the  compromise,  and  to  bind  her  finally  and  conclusively  by  their  decision  and 
agreement — '* their  proceedings  shall  be  fin»l  and  conclusive  upon  the  common- 
wealth,** not  upon  John  Nicholson  or  his  creditors,  who  h.ive  not  the  most  remote 
interest  in  this  proceeding.  It  is  an  airmngement  and  contract  in  its  terms,  in  its 
object,  and  in  its  effect,  wholly  between  the  commonwealth  and  the  claimant  of 
title  to  the  land  ;  it  touches  no  right  of  John  Nicholson  or  his  creditors ;  it  de- 
prives them  of  nothing,  and  makes  no  change  in  tlietr  condition  or  relation  to  the 
land,  to  each  other,  or  to  the  ccmmonwenlth.  As  respects  the  rights  of  John 
Nicholson  and  his  creditors,  every  thing  remains  as  before. 

When  a  compromise  is  cffcctcti,  what  are  the  commissioners  authorized  to  do  ' 
••Tt?  execute  and  deliver  an  assignment  of  to  much  of  the  iient  of  the  comfnon' 
•wealth  against  the  estate  of  John  Nichohon,  as  may  be  equivalent  to  the  considera- 
tion paid  \^  and  the  holders  of  (lie  assignment  "  may  at  any  time  proceed  upon 
the  liens  to  sell  the  lands  Mhiifa  mcic  the  subject  of  compromise."    Was  not  'his 
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Ml  MMgnabltt  right  or  interert  $  and  when  aOignedj  would  not  the  auigmic:  bold 
•11  the  rights  of  the  ooromonweallh  in  the  suhjeet  MOgned,  and  no  more  f  What- 
ever objections  of  law  or  faet  John  Nioholson  or  his  creditors  coold  hate  opposed 
to  this  lien  or  way  proceeding  under  it  while  it  remained  in  the  hands  of  the  eom- 
mon wealth,  they  eould  oppose  with  like  effect  to  the  assignee  holding  fnm  the 
common  woJth. 

The  parehaser  of  the  lien  stands  preciselj  in  the  place  of  the  state,  vith  no 
greater  rightp  than  she  had,  and  no  greater  wrong  to  John  Nicholson  or  his  credl« 
tors.  The  onlj  difference  is,  in  eaae  of  a  controversy  they  will  have  an  Individual 
instead  of  a  commonwealth  for  their  antagonist.  Is  this  complained  of  aa  an  in- 
jury ?    What  provision  or  principle  of  the  coostitotion  is  violated  by  it  ? 

While  the  objections  to  these  laws  we  have  just  considered  were  charged  to  he 
violations  to  the  constitution,  the  charges  were  left  on  the  general  allegation  and 
argument,  hut  no  attempt  was  made  to  designate  the  article  or  provision  of  the 
constitution  which  it  was  supposed  was  violated.  On  some  other  poinU  the  eoonael 
for  the  plaintiffs  have  been  more  specific  in  their  objections  under  this  head,  and 
have  referred  us  to  parts  of  the  constitution  of  the  United  States  and  of  Pennsylva- 
nia, which  they  allege  to  be  infringed.  They  assert  that  these  acts  impair  a  con- 
tract, or  the  obligations  of  a  contract.  I'hat  they  take  away  the  trial  by  juiy,  and 
deprive  a  citixen  Of  his  property  without  the  judgment  of  his  peers.  Too  are  fiuni- 
liar  with  the  parts  of  our  constitntiou  to  which  tlicse  allegations  refier,  and  it  ia  un- 
necessary for  me  to  incite  them.  We  proceed  to  inquire,  what  contract  or  obli- 
gation of  a  contract  has  been  impaired  by  these  laws  or  either  of  them?  The 
plaintiffs  have  mentioned  two— 1.  The  original  contract  between  J.  Nicholaon  and 
the  commonwealth  for  the  sale  and  purchase  of  the  land.  S.  The  eontmet  or 
agreement  made  between  them  when  the  judgment  was  entered  against  him  in  the 
supreme  eourt  of  Pennsjlvania.  1.  The  contract  for  the  purchase  of  land.  The 
aigument  is  that  John  Nicholson  had,  by  his  warrant,  survey  and  the  payment  of 
mqney  to  the  commonwealth,  acquired  an  equitable  or  inchoate  title  to  these  lands, 
and  thai  the  commonwealth  had  bound  herself  to  complete  this  title  by  delivery  to 
John  Nicholson  of  a  legal  deed  of  conveyance;  but  that,  by  selling  these  lands 
under  the  laws  In  question,  she  bad  put  it  out  of  her  power  to  complete  or  petlbna 
this  part  of  it;  and  thereby  has  virtually  violated  it  Let  us  consider  whbther,  bj 
these  laws,  the  commonwealth  repudiated  any  right  she  had  given  to  John  Nichol- 
son by  her  contract  with  him,  an|l  whether  she  had  disabled  herself  from  doing 
any  thing  she  was  bound  to  do  by  that  contracL  What  had  she  done  ?  She  had 
vested  in  him  the  property  of  these  lands— he  had  l^iy  acquired  the  praperlj  in 
them.  Does  sh2  deny  it,  or  resume  it  by  these  acts  }  By  no  means— on  thn  oo»- 
trary,  all  the  proceedings  directed  by  these  laws  are  founded  on  the  basis  that  the 
lands  are  the  property  of  John  Nicholson,  and,  os  siicA,  liable  to  the  liens  of  the 
commonwealth.  What  says  the  first  act  on  this  point?  llie  commisslonefa  an 
ordered  to  procure  copies  of  deeds  and  other  writings  relating  to  the  real  utaie  of 
John  Nicholson,  to  ascertain  the  quality  of  the  estate  of  John  Nicholson,  subject 
to  the  lien  of  the  commonwealth.  Through  eveiy  section  of  this  act  the  landa  to 
be  sold  under  it  are  invariably  spoken  of  and  described  as  the  estaU  or  propnrty  of 
John  Nicholson.  So  of  the  act  of  ^larch  1807.  The  governor  is  to  issue  process 
to  the  commissioners  to  sell  such  lands  as  they  may  apeciff ,  **  as  the  property  of 
the  late  John  Nicholson."  The  purchaser  is  to  receive  a  deed  fior  the  property 
sold  to  him**  as  and  for  such  an  estate  as  the  said  John  Nicholson  had  and  held 
the  same  at  the  time  efthe  cmmencmMnl  of  the  liens  of  the  eomnuNiwmlth  i^galnat 
the  estate  of  the  said  John  Nicholson."  A  scrupulous  regard  is  here  paid  to  tlw 
ti|^  of  any.  citixen  who  may  have  acquired  any  right  in  these  lands  from  Jobs 
Nicholson,  between  the  period  of  his  purchase  from  the  commonwealth,  and  the 
commencement  of  the  lien,  a  space  of  more  than  two  years.  The  original  contract 
then,  it  is  evident*  was  uwafftfcUd^  nay,  it  was  in  terms  alBnaed  by  the  laws  of 
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1106  ftod  1807.  DiU  these  Iroptir  her  farther  nndertiiking  to  gire  a  deed  or  pttent 
for  the  premiMSi  lo  the  first  Uiis  ondcrUkiog  was  not  ftbtolote,  bat  depended  on 
eontingeneies  or  things  to  be  farther  performed  on  the  pert  of  the  purchaier.  But 
lei  that  pass.  Can  it  be  denied  that  the  right  of  propertj  whieli  John  Niaholson 
bad  in  these  lands  was  suoh  as  be  might  alienate  and  transfer  to  another  }  that  it 
was  soeh  as  might  be  tal^en  and  sold  by  process  of  law  for  his  debts,  and  tliat  his 
alienee  or  the  parehaser  at  a  sale  for  his  debts  wonld  acquire  all  his  interest,  all 
his  title,  and  all  his  right  to  any  further  assurance  of  title?  This  part  of  the  eon* 
tnet  of  the  oommonwealth  is  neitiier  ▼iolated,  impaired  or  diminished  by  the 
passing  of  the  land  from  J«  Nicholson  to  any  other  person,  but  it  follows  and  sticks 
to  the  soil,  and  becomes  rested  in  any  and  every  owner  of  the  soiL  l*lie  sale  under 
the  law  of  1807  inanifestly  has  no  more  effect  upon  the  obligations  of  the  oommon- 
wealth to  complete  the  inchoate  title  sold  to  John  Nicholson  in  1794,  than  if  the 
land  had  been  assigned  by  John  Nicholson,  to  a  bona  fide  purohawr,  or  sold  under 
a  Judgment  and  execution  from  one  of  tlie  courts  of  the  commonwealtlu 

We  will  now  briefly  inquire  how  these  acts  violate  or  impair  the  agreement 
made  at  the  time  when  the  judgment  was  entered,  in  March  1797.  This  agree- 
ment we  have  on  tlie  records  of  the  supreme  court  of  the  state,  and  it  is  now  fully 
before  us.  It  is  agreed  on  the  part  of  J.  Nicholson,  that  a  judgment  be  entered 
against  him  for  the  sum  of  one  hundred  and  ten  thousand  dollars  and  eighty-nine 
cents,  rating  the  sitfk  for  which  the  suit  was  bronght  at  certain  specified  prices. 
It  is  sUpolated  that  « in  the  set-off,  the  stock  be  allowed  at  the  same  rate,  the  d»> 
fendant  to  be  allowed  tliree  months  to  point  out  any  error  to  the  satisfaction  of  tlie 
comptroller-general  and  register-general;  sueli  errors  to  be  deducted  from  the 
sum  for  which  the  judgment  shall  be  entered.*'  Errors,  if  any,  against  the  eoin- 
monwealth,  are  also  to  be  corrected.  The  agreement  eoncludes-^-^  the  sum  for 
wliieh  judgment  is  now  entered  to  be  altered  by  the  subsequent  calculation  of  the 
eomptroUe^gencral  alone.*' 

What  are  we  to  understand  by  this  f  That  the  commonwealth  claims  of  John 
Nicholson  on  that  suit  the  sum  of  one  hundred  and  ten  thousand  dollars  and  eighty- 
nine  cents— that  John  Nicholson  having  then  nothing  to  show  to  diminish  that 
sum,  agreed  that  a  judgment  should  be  entered  againit  him— a  final  judgment  for- 
that  amount :  but  supposing  that  he  might  show  himself  entitled  to  »om«  reduction 
or  set-off,  or  might  detect  some  error  in  the  account,  a  right  is  reserved  to  him  to 
do  so,  provided  it  was  done  within  three  months.  If  within  thst  period  he  lud 
shown  an  error  or  a  farther  credit,  he  was  entitled  to  do  so.  What  effect  would 
that  have  had  on  the  judgment }  It  wooUl  neither  have  oi>ened  it,  nor  in  any  man- 
ner disturbed  it,  nor  have  entitled  John  Nicholson  to  any  further  trial  before  a  jury. 
It  would  have  lessened  the  amount  to  be  paid  in  satisfaction  of  ilie  judgment,  and 
for  which  an  execution  might  be  issued,  and  nothing  more;  nor  even  this,  unlesa 
the  comptroller  and  register  were  satisfied  of  the  justice  of  the  deduction  demand- 
ed. But  J.  Nicholson  lived  for  seversl  years  after  the  date  of  this  agreement,  and 
never  pointed  out  an  error  or  claimed  any  deduction  or  set-off,  as  far  as  we  are  ii^ 
formed-  Further,  an  execution  issued  on  that  judgment  two  years  bcfoi-e  J.  Nichol- 
aoo's  death,  and  we  know  of  no  objection  made  to  it  by  him,  or  any  allegation  or 
pretence  that  it  was  contrary  to  the  agreement  lor  entering  the  judgment. 

It  has  been  finally  argued  that  these  laws  violate  the  contract  made  by  the  com- 
monwealth when  she  sold  them,  that  they  should  be  subjected  to  the  payment  of 
the  debts  of  the  purcliaaer  only  in  the  usual  mode  by  which  other  lands  of  o'ny  other 
citizen  were  subject.  We  a&k  where  is  this  contract,  or  anye  vidcncc  of  it  *  Ag:nn 
—how  has  it  been  sliown  tfiat  tlie  lands  of  any  other  citizen  being  a  debtor  to  the 
cftmtiionwcaltli,  might  not  have  been  subjected  to  the  same  pro«u!cdings  .'  The 
plaintiffs  must  sustain  boih  these  positions  to  give  any  force  to  the  argument.  lu 
this  case  it  is  not  only  the  lands  of  John  Nicholson,  bought  of  the  commonwealth, 
that  are  subjected  to  the  provisions  of  these  laws,  but  all  his  real  estate,  however 
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he  m»7  have  oUftined  it.  The  effect  ofthlt  agreement  vroQid  be  to  render  Cheliv 
void  u  to  the  real  estate  purehaicd  of  the  eommonwcalth,  and  good  and  eonititn- 
tional  as  to  all  the  rest,  llie  ease  of  Stoddard  ▼.  Smith,  5  Bin.  355,  ■oAdentljr 
nniven  this  objection.  Cei*tain  lota  in  the  city  of  Washington  were  aold,  and 
bonds  and  notes  tMken  for  the  purchase  money.  These  not  being  paid,  the  eoo* 
niissioners  resold  the  lots,  agreeably  to  an  aet  of  the  legislatore  of  Maryland,  pas^ 
ed  sabseqnently  to  the  contract  of  sale— and  it  was  contended  that  this  impaired  the 
Talidity  of  the  contract  and  was  therefore  oneonstitutionaL  The  rapreme  eont  of 
tliis  state  said.  No— It  does  not  impair  the  eontraet,  but  merely  gives  a  nem  rem&^ 
djf.  This  act  of  Maryland  gave  a  speeial  procedure  in  a  pardadar  comc^  wfatoh 
has  been  so  strongly  urged  as  anconstitntional  against  the  aeu  of  Peanayhwaia.  tf 
tlie  process  to  sell  the  land,  in  1798,  was  not  a  violation  of  the  agreement,  how  it 
the  process  for  the  same  purpose  a  violation  in  1807,  proTided  it  Is  clear  of  otho 
objections. 

We  proceed  to  the  other  objections,  on  eoostitntional  gronndt. 

i.  it  is  a  judicial  act.  The  position  that  a  legislature  cannot  eoMlHalidnaily 
perform  a  judicial  act,  is  supported  by  no  authority  :  nor  haa  it  any  reaoon  In  poMie 
policy  or  convenience.  On  the  other  hand  it  is  contradicted  l»y  legislative  ssage 
and  the  highest  judicial  decisions.  It  is  true,  as  haa  been  argued  by  the  plainiilb, 
the  constitution  of  Pennsylvania  divides  the  powen  of  government  under  three 
general  heads  of  legislative,  executive  and  judicial :  that  it  ordains  that  ■'the  legiap 
lative  power  of  the  commonwealth  shall  be  vested  in  a  general  aasembly,  wUaii 
shall  consist  of  a  senate  and  house  of  representatives  ;**  that  **  the  anprame  cxeoo- 
tire  power  shall  be  vested  in  a  gorernor,"  and  that  <*  the  judieild  power  almll  he 
vested  in  a  supreme  court,**  8cc 

This,  howevei-,  is  only  a  declaration  of  the  general  system  or  theory  of  oar  go- 
vernment, and  was  never  intended  to  fix  exact  and  impassable  limits  to  each  flepart- 
ment.  There  are  things  necessory  to  be  done  in  the  administration  of  the  govef*- 
ment,  of  a  character  so  mixed  and  blended,  partaking  of  the  elements  of  nil  theie 
difislons  of  power,  that  wc  could  not  know  to  whicl)  to  assign  it  t  it  eoold  Dot  he 
exclusively  claimed  by  either.  If,  however,  the  acts  pcHbrmed  in  this  caae  by  the 
legislatore  were  deiirly  judicial,  they  are  not  therefore  nnconstituiional  and  voidL 
So  have  thp  •upremc  court  nfljiidge<I  in  several  cases,  at  least  in  relation  to  the 
eonstitntion  of  the  United  Suites.  So  have  the  coons  of  Pennsylvania  repeatedly 
said,  sitting  under  the  constitution  of  Pennsylvania,  and  deciding  upon  acta  of  the 
legislatore  partaking  largely  of  judicial  functions.  That  this  division  of  power  it 
not  to  be  taken  so  strictly  as  the  plaintiffs  contend  for,  is  manifest  from  the  unqnea- 
lioned  laws  that  have  been  produced  upon  tliis  trial,  treated  and  claimed  by  both 
parties  as  goo<I  and  valid  iicts  of  legislation  ;  in  which  you  hare  seen  jodleial  pow* 
era,  strictly  such,  given  to  the  executive  in  tlie  settlement  of  the'aceounU  of  per- 
sons with  the  commonwealth.  This  is  a  question  of  debtor  and  creditor,  of 
charges  and  vouchers  between  the  commonwealth  and  a  citizen,  and  the  gorernoi 
IS  constituted  the  tribunal  to  decide  it,  with  all  the  powers  of  a  judge" and  jury,  in 
all  cases  where  the  register  and  comptroller  shall  differ.  The  whole  jndieial  au- 
thority in  such  cases  is  vcstc<l  in  the  governor ;  he  decides  the  law  and  the  bet  \ 
he  receives  or  rejects  evidence  ;  he  exereiscs,  indeed,  higher  and  greater  judicial 
powers,  than  nre  given  to  any  court,  l>etween  citizen  and  citizen. 

1  have  gi\cn  this  eonsidenition  to  the  t|uestion  because  it  has  been  i 
insisted  upon  liy  the  counsel  for  the  iilaintiff*s.  Unt  how  does  this  objection  i 
In  point  of  fncl  ^  >Vli:«t  judicial  powc**  was  cxereised  hy  the  legislature  in 
acts  ?  I  can  discover  none.  They'd')  not  decide  the  question  of  Indebtedneaa  of 
John  Nicliolson  to  this  commonwealth,  nor  Its  amount.  This  waa^natfy  and  eaa- 
elfutvely  done,  not  only  as  regards  .1.  Nicholson,  but  the  commonwealth  alao^  hy  a 
settlement  of  an  account  more  than  ten  yean  before.  It  was  dso  done  aa  eondu- 
firelv  hr  judgTOftnt  eontVssrd  hv  John  Nicholson  in  the  supreme  court  of  the  slate. 


Digitized  by  VjOOQIC 


APPENDIX.  669 

Uie  nprcme  jwUeial  power,  ten  jesn  bdnrc.  Tlicre  vat  noUiing  left  on  Ihit  beMl 
to  be  deelded  by  anj  authority.  -Does  then  the  aet  decide  the  other  queitioD  be- 
tween the  oommonwealrh  and  John  Nieliolion— ihat  it,  the  alleged  lien  on  all  hii 
real  estate  ?  Kot  at  alL  It  neither  ereates  the  lien  nor  gives  it  any  strength  or 
legality  that  it  had  not  before.  The  lien  had  been  created  by  a  law  of  the  com- 
monwealth passed  more  than  twenty  years  before,  and  acted  upon  in  relation  to  all 
public  debtors  from  that  period.  In  1807,  the  legislature,  taking  the  debt  as  it  had 
been  legally  and  finally  ascertained  by  a  settlement  of  the  account  of  John  Nichol- 
son, or  as  it  had  been  confessed  and  admitted  in  March  1797  by  J.  Nicholson  him* 
self,  and  taking  this  li«i  as  it  had  been  given  by  the  kiw  of  1785,  proceed  to  collect 
t  heir  debt,  and  enforce  their  right  by  the  proidsions  of  the  laws  now  questioned. 
They  are  truly  and  strictly  as  has  been  argued  for  the  defendants,  remedial  acts  to 
enforce  a  right,  not  to  give  it— to  collect  a  debt  not  to  adjudge  it  to  be  doe. 

These  obsenmtions  will  also  serve  as  an  answer,  or  at  least  as  expressing  my 
opinion  of  the  objection  that  has  been  so  pressed  npon  these  laws  as  being  made  in 
vioUtion  of  the  constitutional  right  to  a  trial  by  jury.  Trial  by  jury  should  be  as 
heretofore.  This  is  true,  but  it  must  be  in  a  case  in  which  there  is  something 
for  a  joiy  to  try.  On  a  careful  examination  of  these  acU,  I  have  been  unable  to  see 
a  single  fiict  or  enactment  in  which  J.  Nicholson  or  his  heirs  have  the  least  inte- 
rest or  concern  which  could,  by  any  of  our  forms  of  proceedings  or  principles  In 
the  administration  of  li^w,  be  submitted  to  a  jury  for  any  purpose  or  in  any  shape. 
Wu  it  the  province  of  a  jury  to  decide  upon  the  powers  given  to  the  commission- 
ers—the process  or  proceedings  directed  in  order  to  make  the  sale— 4he  terms  of 
sale— the  manner  of  sale— the  authority  to  make  compromisea— in  short,  if  a  trial 
by  jury  were  this  moment  oiTered  to  the  heirs  of  J.  Nicholson  in  relation  to  any  of 
the  provisions  or  matters  conuined  in  these  laws,  I  know  not  what  they  could  point 
out  as  a  subject  upon  which  a  jury  could  act  within  the  ordinaiy  and  established 
limits  of  their  jurisdiction  or  authority  ? 

There  is  no  novelty  in  this  proceeding,  as  to  the  material  matters  of  fixing  the 
debt,  and  selling  the  lands  of  the  debtor  without  the  intervention  of  a  court,  or  the 
use  of  the  ordinary  process  of  the  Isw.  The  ordinary  taxes  apportioned  upon 
evei7  citizen  by  assessors  and  commissioners,  may  be  collected  by  a  summary  sale 
of  (he  goods  and  chattels  of  a  delinquent,  on  a  very  short  notice. 

The  taxes  assessed  on  unseated  lands,  whose  owners  may  reside  at  any  distance, 
may  be  sold  for  such  taxes  without  the  aid  of  any  court,  or  Jury,  or  inquisition, 
under  tlie* authority  of  county  commissioners,  and  by  a  course  of  proceedings  very 
similar  to  that  provided  by  the  acts  now  in  question,  and  very  different  from  the  or- 
dinary modes  of  proceeding  to  recover  debts. 

These  revenue  laws  have  never  been  questioned,  as  infringing  the  right  to  a  trial 
^7  JuiTi  or  violating  any  part  of  the  constitution. 

Some  other  provisions  of  the  constitution  of  the  United  States  and  of  Pennsyl- 
irania  have  been  referred  to,  especially  those  which  declare  that  no  man  shall  be 
deprived  of  his  property  unless  bylhe  judgment  of  his  peers,  or  the  lawof  tlielaiMi. 
The  construction  put  upon  the  clause  in  the  constitution  il  repiidiated  by  the  opin- 
ion of  the  court  in  Stoddard  v.  Smith,  already  referred  to.  It  does  not  mean  that 
his  property  may  not  be  made  to  answer  for  debts  in  any  other  way  Ihan  by  the 
usual  and  established  modes  of  proceeding  to  recover  debts,  and  the  general  laws 
of  the  land  on  that  subject.  A  direct  act  of  legislation  to  take  his  propei^y  and 
give  it  to  another  or  to  the  commonwealth,  miglit  be  liable  to  the  eiception.  Itot 
when  a  man  holds  property  whieh  is  subject  to  his  debts,  is  a  law  nnconstitiitloiial 
which  directs -a  proceeding  by  which  this  property  is  made  to  prodoee  the  i 
or  debt  to  the  payment  of  which  he  was  liable?  Is  this  depriving  lum  of  hie  i 
ty  against  or  without  the  law  of  the  land? 

The  objection  made  to  these  taws  arising  from  the  aeetioni  in  relatioo  to  the 
Asylum  Company,  appear  to  me  to  have  n6  ohconstittttioBal  eraetmenta  «fen  aa 
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regnrdt  that  CompAny,  imieli  lets  rniy  of  whieh  the  preaent  pMntiflt  «m  wnA 
theiDteWet. 

T  alto  pan  orer  the  lien  etaimed  by  llie  defendantt  in  ?irtiie  of  the  gcMnl  hv 
of  Pennsjlf  ania,  by  which  the  debts  of  a  deeedent  are  chained  dpon  hU  laada.  If 
Dceetaarjr  hereafter  the  defendant  will  hate  the  benefit  of  these  lawiu 

Upon  the  whole,  and  the  best  oootlderatioB  1  bate  been  able  to  glto  thia  Um^ 
and  intereiiing  ease,  doring  a  trial  in  whieh  my  attention  hat  been  to  mnah  ab- 
sorbed by  the  argnmenu  of  the  most  able  eovnsel,  eoming  oat  in  their  ntmost 
strength,  with  great  labonr  and  loog  preparation, 

I  am  ofoplnion, 

1.  I'hat  the  aeeoonts  between  John  Mleholsoo  and  the  eommonweilth,  or  some 
of  thetn,  were  so  settled  and  adjosted  that  th^  balanees  or  sums  of  money  thereby 
foand  due  to  tlie  eommonwealth,  were  good  and  Tslid  liens  on  all  the  real  valate 
of  John  Nicholson  thnmghont  the  state  of  Pennsylvania. 

&  That  the  judgments  rendered  by  the  supreme  eonrt  of  the  elate,  in  frvoor  of 
the  eommonwealth  against  John  Kicholsoo,  also  ooostitnted  good  and  falid  Ikns 
upon  all  his  real  estate  throoghoat  the  state. 

a  That  the  seteral  acta  of  the  general  assembly  of  Pennsylvania  paaaed  on  the 
Sist  of  March  1806,  and  on  the  19th  of  March  1807,  are  not  repngnaoC  to,  or  in 
violation  of  the  eonstitntion  of  Pennsylvania,  hot  they  are  good  and  valid  laws,  and 
a  rightful  exerciie  of  the  powers  of  the  legislature  of  Pennsylvania. 

The  whole  law  of  the  ease  is  therefore  in  ftvour  of  the  defendants. 


No.  II. 

Opmion  of  Chief  JiMice  Cranch,  in  the  ea$e  Ex  parte  WtMne,    See  mue^pt^ 

585. 


The  defendant  having  been  arrested  upon  three  writs  of  eapias  ad  i 
at  the  suit  of  the  United  States,  returnable  on  the  first  day  of  the  preaent  tcraa, 
was  brought  into  court  on  that  dsy,  upon  tiie  motion  of  the  attorney  of  the  United 
States  for  this  district,  and  by  him  prayed  in  eommitment. 

The  defendant,  at  the  same  time,  move<l  the  court  to  quash  the  writs,  and  to  dia- 
eharge  him  from  custody,  under  the  following  circumstances : 

On  the  14th  of  August  1889,  the  defendant  having  been  convicted,  on  three  in- 
dictments for  misdemeanour,  at  common  law,  and  having  been  in  close  enstody  for 
three  preceding  months,  was  sentenced  by  this  eoort  to  three  months'  Imprison* 
ment  from  that  day  on  each  indictment,  making  nine  months  in  the  whole^  and  to 
pay  eertain  fines,  amounting  altogether  to  three  thousand  and  fifty  dollara,  being 
the  ezaet'amount  of  the  money  of  the  United  States  which  the  joiy  firand  he  had 
fraudulently  obtained,  and  for  whieh  he  had  not  accounted.  The  eovt,  how- 
ever, did  not  order  the  defendatnt  to  stand  committed  until  those  fines  and  ooata 
should  be  paid,  it.  not  being  the.  general  practice  of  the  court  to  mako  soeh  an 
order,  unless  at  the  request  of  the  attorney  for  the  United  States ;  and  also, 
kkwwing  that  it  would  be  in  the  power  of  the  United  States  to  issue  writs  of  eze- 
cotion  for  those  fines,  if  they  should  deem  it  proper  so  to  do. 

On  the  Sd  of  September  1899,  the  United  SUtes  sued  out  three  writs  of  fieri  fiwins 
upon  these  judgments,  returnable  to  the  then  neit  term  (December  term).  Theae 
writs  were  duly  returned  nulla  bona  ;  and  on  the  Ifith  of  February  1890,  the  United 
States  sued  out  three  writs  of  capias  ad  satisfiiciendum  on  the  same  jodgmeiits,  re- 
turnable t^  the  then  next  May  term  (viz.  Monday,  the  3d  of  May  1830); 

The  term  of  imprisonment  under  the  sentence  expired  on  the  I4th  of  Msy  1830. 

These  writs  of  capias  ad  satisfiwiendum  were  not  returned  by  the  marshal  at  that 
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term,  nor  waa  h«  luilled  opou  to  rctorn  them  ;  and  noUiing  further  uppeiirs,  upon 
die  reeords  of  the  coart,  respeotipg  them,  until  the  10th  of  JnouMy  18S3,  when  the 
eoort  being  in  seiiion,  es  of  November  term  1838,  tbej  were  filed  in  the  eferk^t 
ofRce  bjrthelate  marthal, with  the  following  indorsement  thereon:  '^Cepi—dc 
Sivered  over  to  my  tuecessor  in  office." 

On  the  14th  day  of  Jannfoy  1833  (being  (hefirtt  day  of  the  term),  the  defendant 
tpplied  to  the  tapreme  oourt  of  the  United  States  for  a  writ  of  habeas  corpus,  and 
ft  rale  was  served  on  the  attorney-general  of  the  United  States,  to  show  cause  why 
It  should  not  be  granted ;  and  upon  that  rule  the  whole  merits  of  the  application 
'were  fully  argued.  T|ie  writ  was  Issued,  and  the  defendant  was  discharged  from 
the  custody  of  the  marshal.  On  retiring  from  the  supreme  court,  however,  he  wu 
•gain  arrested  upon  three  new  writs  of  capias  ad  satisfaciendum,  issued  upon  tiie 
same  Judgments ;  which  writs  are  the  same  first  before  mentioned,  and  do  not  pur- 
port to  be  Issued  as  alias  writs,  nor  do  they  in  any  manner  refer  to,  or  notice  tlie 
former  writs  of  capias  ad  satisfaciendum.  They  are  in  all  respects  like  the  former 
writs,  eieepting  that  they  include  some  additional  costs,  bear  teste  on  23d  day  of 
January.  1833,  and  are  returnable  to  the  first  day  of  the  present  term  (viz.  the 
fourth  Monday  of  March.  More  than  a  year  and  a  day  had  elapsed  between  the 
teste  of  the  former  writs  of  capias  ad  satisfaciendum  and  that  of  the  present  writs. 

Upon  these  writs  the  defendant  is  no^r  held  by  the  marshal  in  elose  custody. 

When  the  marslial,  upon  the  return  of  a  capias  ad  satisfaciendum,  brings  into 
eoort  the  body  of  tlie  defendant,  and  the  plaintiff  prays  him  in  commitment,  the 
orderto  commit  is  made,  of  course,  unless  cause  to  the  contrary  be  shown.  The 
counsel  for  the  defendant  were,  therefore,  called  upon  to  show  cause. 

The  questions  involved  in  this  discussion  have  been  fully  and  ably  argued,  and 
the  oourt  have  attentively  considered  the  authorities  cited,  and  traced  (hem  to 
their  sources,  as  &r  as  the  means  they  have  had,  and  the  intervals  between  the 
daily  sessions  of  the  oourt  would  permit 

The  counsel  for  the  defendant  rested  their  motion  to  quash  the  writs  of  capias 
ad  satisfaciendum  and  discharge  the  defendant,  upon  three  grounds : 

1st.  That  the  defendant  could  not  lawfully  be  arrested  and  held  in  custody  upon 
these  writs,  after  having  been  taken  and  discharged  upon  the  former  writs. 

fldly.  That  these  writs  ought  not  to  have  been  issued  without  previous  scire 
facias,  more  than  a  year  and  a  day  having  elapsed  between  the  issuing  of  (hem 
and  the  next  preceding  writs. 

ddly.  That  the  fines  were  excessive,  and  amount  to  a  sentence  of  perpetual  im- 
prisonment. 

The  first  question  is  the  most  important,  as  it  is  one  which  affects  the  right  of 
personal  liberty,  and  is  that  which  seems  to  liave  Seen  mainly  r«%lied  upon  in  the 
argument 

The  general  principle  is,  that  no  man  shall  be  arrested  again  for  the  same  cause. 
This  principle  has  been  so  long  and  so  well  established,  as  to  have  become  a  max- 
im in  law — ^lettto  debet  bu  vexari*pro  eadem  causa. 

This  i-ule,  according  to  the  English  practice,  is  extended  to  mesne  process,  as 
well  as  to  execution.  Thus,  aAer  holding  the  defendant  to  bail,  the  plaintiff  shall 
not  discontinue  his  action  because  he  does  not  like  the  bail,  and  ugain  hold  the 
defendant  to  bail  for  the  same  cause.  (Belchier  v.  Gansell,  4  Bur.  2502.)  Thus 
in  the  ease  of  Imlay  v.  EUefsen,  3  East,  309,  it  was  held,  that  one  who  was 
discharged  out  of  custody  upon  an  an'cst  in  a  former  action,  for  default  of  the 
plaintiff  in  not  declaring  against  him  in  'time,  cannot  be  holden  to  special  bail  un- 
der a  second  writ  for  the  same  cause,  although  the  form  of  action  be  changed. 
The  language  of  the  judges  in  that  case,  is  not  inapplicable  to  the  present. 
I^rd  Eilenborough  said,  <*it  is  likely  enough  that  if  the  defendnnt,  being  » 
foreigner,  and  not  i*esid<ng  in  (his  country,  be  discharged  on  filing  common  bail, 
the  plaintiff  will  lose  his  debt ;  but  llut  ought  not  to  wa|'p  our  judgment  in  ap^ily- 
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ing  tlie  law  to  Uie  ffioU  disdoied  to  ut.  Tbere  are  nauj  eaiea  m  Uie  books  wliere 
the  plaiotiff  haa  been  tuBered  to  hcdd  the  defendant  to  bail  a  second  time  for  the 
nme  eaoie  of  aetlon ;  aa»  vhere  be  haa  eironeonaly  eommeneed  hia  aelion,  or 
miitaken  hit  remedj,  and  has  diseontinned  it  in  doe  time,  withont  oppreaiion  or 
lache$.  But  here  the  foil  time  elapsed  whieh  the  law  allows  for  his  detaining  the 
defendant  In  enstodjr  open  the  first  arrest  \  and  after  his  disehai-ge  he  arrested  him 
a  seeond  time,  and  requires  the  eoorC  to  aid  the  former  defect  in  his  proceedings 
or  proof,  by  continuing  the  defendant  in  custodjr  lor  a'further  period  for  the  same 
eaose  of  action,  which  must  be  sustained  by  the  same  proof,  and  efen  something 
more  than  would  have  sufficed  in  the  former  action.  It  is  liarsh  enough  to  deprive 
men  of  their  Ubertj,  as  a  security  for  debt,  in  the  first  instance ;  but  after  having 
continued  the  defendant  in  custody,  until  the  plaintiff  lost  the  benefit  of  it  by  his 
own  defiudt,  I  should  reqmre  a  very  strong  case  to  induce  me  to  consent  to  a  fur> 
ther  imprisonment*' 
Gross,  J,  declared  himself  of  the  same  opinion. 

Lawrence,  J.  said,  <<  however  ill  the  defendant  may  have  behaved,  we  are  not 
to  punish  him  by  confining  him  in  prison  upon  a  second  arrest,  for  the  same  cause 
as  before.*' 

Le  Blanc,  J.  said,  <*  the  rule  would  be  nugatory,  that  a  party  should  not  be 
holden  to  bail  a  second  time  Sov  the  same  cause  of  action,  if,  after  a  first  airest,  on 
which  the  defendant  was  detained  in  custody  as  long  as  the  rules  of  law  would  ad- 
mit, and  from  whieh  he  was  dischaiged  on  account  of  the  delay  of  the  plaintiff  in 
not  declaring  against  him  in  time,  the  defendant  should  he  again  liable  to  suffer, 
by  being  holden  to  bail  again  in  a  second  action,  for  the  same  canae.** 

So  in  the  eaae  of  Bkckbum  v.  Stupart,  S  East,  849,  Mr  Justice  Gross  said, 
*■  that  It  would  be  veiy  dangerous  to  permit  the  law  to  be  unsettled  in  this  res- 
pect ;  which  is,  that  a  person  cannot  be  taken  in  execution  twice  on  the  same  jodg- 
ment,  whether  he  had  so  agreed  or  not ;  and  therefore,  although  the  defendant's 
eooduct  has  been  vei^  scandalous^  yet  the  mle  must  be  made  absolute  to  set  aside 
the  execution,  althoi^h  the  defendant  had  agreed  to  be  taken  again  if  he  did  not 
pi^  in  a  given  time." 

So  in  Wright  ▼.  Kerswell,  Barnes,  976:  «if  the  defendant  be  superseded  after 
judgment,  for  want  of  being  chaiged  in  execution  within  two  terms  after  jndgment 
obtained,  his  person  cannot  be  afterwards  taken  in  execution. 

The  same  point  is  also  decided  in  line  ▼•  Low,  7  East,  330— in  Blandford  v. 
Foote,  Cowp.  79— and  Topping  v.  Ryan,  1 T.  R.  8S7, 873. 

So,  in  Da  Costa  v.  Davis,  1  Bos.  &  PuL  348,  it  was  held  that  a  condition  of  a 
bond  to  surrender  Uie  defendant  in  execution,  after  he  has  once  been  dischaiged, 
is  void. 

So  alao  in  Vigors  ▼.  Aldrich,  4  Bur.  8488,  it  was  decided,  that,  a  discharge  of 
the  defendant  out  of  custody  on  a  capias  ad  satisfaciendum  by  consent  of  the 
plaintiff,  upon  a  new  agreement,  not  fulfilled,  was  a  satisfaction  of  the  judgment, 
so  that  it  would  not  support  an  action  of  debt 

So  in  Jacques  v.  Withy,  1  T.  lU  557,  it  was  held,  that  the  discbaige  of  a  debtor 
from  a  flipias  ad  satisfeeiendum  with  the  consent  of  the  plaintiff,  on  a  new  agree- 
ment, founded  on  a  consideration  which  fiuled  by  reason  of  informality  in  the 
security  given,  was  So.  far  a  discbaige  of  the  jndgment,  that  it  could  not  be  set  off 
in  a  cross  suit  brought  by  that  debtor  against  his  creditor.  Whether  the  particolar 
decision  in  that  eaae  would  now  be  considered  as  law,  is  immaterial ;  the  principle, 
so  far  aa  a  discharge  of  the  person  of  the  debtor  is  coneemed,  haa  never  been  de- 
nied, and  is  in  accordance  with  this  whole  dass  of  cases. 

Mr  Justice  Ashburst  said,  **  but  at  all  events,  the  discharge  from  the  exeeii- 
tion,  is  certainly  a  discharge  at  law.  1  kuow  of  only  one  case  where  a  debtor  in 
execution  who  obtains  his  liberty,  may  afterwards  be  taken  again  for  the  same  debt, 
and  that  is  where  he  has  escaped  •,  but  the  reason  of  that  is,  that  he  is  not  legally 
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out  of  epitody.    But  where  •  pritoner  obuins  hit  diMhtTge,  with  tlie  eoneeiiC  of 
Ibe  party  who  pat  him  in  ezeeotioD,  he  eannot  be  retaken." 

Mr  Joidee  Boiler,  after  obaenrlng  that  the  aeoority  waa  good  at  the  tinae 
it  waa  taken,  but  that  it  afterwardi  beeame  Toid,  aaid,  'ftbat,  howofer,  aroae 
from  the  negleet  of  the  defendant  himtelf,  in  not  eomplying  with  the  direetiona  of 
the  statute  ;**  <*  and  the  debt,  having  been  ooee  eztingoished,  eannot  be  revived 
again.  Thia  is  not  a  new  qaestion.  The  ease  of  Vigors  and  Aldrich  goes  the 
wliole  length  of  thia— for  It  shows  that  if  the  defendant  lias  been  onee  diseharged 
out  of  exeeotion,  npon  terms  whieh  are  not  afterwards  oomplied  with,  the  plaintiff 
einnot  resort  to  the  judgment  again,  or  charge  the  defendant's  person  In  exeentioo. 
So  here,  if  the  defendant  has  negleeted  to  avail  himself  of  the  advantage  of  the 
aeearity,  it  is  his  own  firalt,  and  he  must  take  the  eonseqaenees." 

The  same  rule  of  law  is  also  recognised  in  Basset  t.  Salter,  S  Mod.  155 ;  Thomp- 
aon  T.  Bristow,  Barnes,  905 1  and  Clark  v.  Clement  and  English,  6  T.  R.  5S5, 
where,  it  Is  also  decided  that  a  diaeharge  of  one  joint  defendant  from  eseeotlon  ia 
a  discliarge  of  the  other ;  and  Lord  Kenjoo,  in  delivering  the  opinion  of  die 
eooit,  recognizes  the  authority  of  the  case  of  Foster  v.  Jackson,  Hobait,53,  in 
whieh  it  was  decided  before  the  statute  of  SI  Jac  e.  S4,  that  if  the  debtor  died 
in  execution,  the  judgment  could  not  be  revived  against  his  executors.  So  in  Tan« 
Dcr  y.  Hague,  7  T.  R.  4fl0,  where  the  defendant  had  been  diseharged  from  exeeu* 
tion  on  his  undertaking  to  pay  the  debt  at  a  future  day  {  on  non-payment  of  whieh 
the  plaintiff  sued  out  a  fieri  facias  against  him.  Upon  a  role  to  show  cause  why 
the  writ  of  fieri  ftcias  and  proceedings  under  it  should  not  be  set  aside,  It  was  eon* 
tended  by  Erskine  for  the  plaintiff,  that  the  release  of  the  defendant  was  coodilioQ- 
•I,  and  that  u  the  condition  was  not  performed,  the  plaintiff  had  a  right  to  sue  out 
another  writ  of  execution. 

The  counsel  on  the  other  si*  .•  relied  on  the  cases  of  Vigors  v.  Aldrich,  Jacques 
▼.  Withy,  and  Clark  v.  Clement ;  and  contended  <<  that  there  Is  only  one  ease  ia 
which  the  plaintiff  can  re-take  a  defendant,  who  has  been  once  in  execution,  namely 
the  ease  of  an  escape." 

"  The  court  said  that  the  oases  cited  proceeded  on  this  ground  ;  that  it  waa  con- 
sidered that  the  pUintiff  received  a  satisfaction  in  law  by  having  his  debtor  onoe 
in  custody  in  execution ;  and  on  the  authority  of  those  cases  they  made  the  rule 
absolute.*' 
So  in  Walker  V.  Alder,  Styles,  117,  Trin.  S4  Car.  B.  R.  (lOH). 
With  the  plaintiff's  consent  the  defen<|aat,  who  was  in  execution,  came  to  the 
plaintiff  out  of  the  prison,  thinking  to  make  some  agreement  with  him ;  but  no 
agreement  being  made,  the  defendant  was  taken  again  upon  the  same  execution. 
The  defendant  brought  his  audita  querela  *<  and. adjudged  by  the  court-  to  be  well 
brought,  for  the  execution  was  discharged  by  the  prisoner's  going  at  large  {  and 
therefore  he  could  not  be  again  taken  upon  IL" 

So  in  Price  v.  Goodrich,  Styles,  387,  Mich.  1653,  Banc  Sup.  <*  it  was  said  by 
Roll,  chief  justice,  if  there  be  a  judgment  against  three,  and  one  of  them  is  taken 
in  execution,  and  be  afterwards  set  at  large  by  the  plaintiff's  consent,  if  any  or  the 
other  two  be  afterwards  taken  in  execution  upon  the  same  judgment,  he  may  have 
an  audita  querela." 
So  Mso  in  Sir  William  Fisb's  case— Godbolt,  S72  (S  Car.  anno  16S7). 
Mr  Justice  Doddridge  said,  « if  the  execution  be  lawful  and  upon  lawful 
proeesa,  and  the  party  be  delivered  out  of  execution,  then  he  shall  not  be  taken 
again  in  execution.  But  if  be  be  taken  upon  an  erroneous  process,  if  he  be  deli- 
vered out,  he  may  be  taken  again  in  exeeotioa ;  lor  the  first  execution  is  erroneons, 
and  is  no  record,  being  reversed." 

So  in  the  Tear  Book,  8  Hen.  7, 9, 10,— (Br.  Execution,  pi.  99,  anno  1491)— "er- 
ror waa  brought  in  the  rendition  of  judgment  in  a  writ'nf  debt,  and  in  the  pnwla- 
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nation  of  ootlawiy  therein  ;  and  he  found  nminpenorii  but  he  did  not  keep  bis 
day,  and  the  plalntiflT  in  the  debt  prayed  a  eapiat  for  execution. 

«  Mordant.  Ho  was  in  exeeotion  by  the  mainprize,  and  therefore  he  ihall  have 
no  other  eaeeotion. 

"  The  eourt  He  was  not  in  ezeeutlon,  tor  the  reeognizanee  wat  only  to  the  kin;. 
Quod  note/'  fays  the  reporter  of  the  Tear  Book,  «  and  here  it  appears,  once  eze- 
euted— executed  for  erer,  on  foiu  exee'  e  pro  iroperpetuo,  for  he  shall  not  have 
ezeeotion  again." 

So  in  the  book  of  assises,  (Liber  assisaram)  (which  is  a  report  of  cases  at  the 
sssixes  in  the  time  of  Ed.  lit.  and  therefore  previoas  to  the  year  1378)  fol.  89;  pi. 
43,  Br.  Execution,  pi.  79.  '<  In  trespass ;  note,  that  if  a  man  have  judgment 
against  anotlier  for  debt  or  damages,  and  take  his  body  in  execution,  the  plaintiff 
shall  not  have  elegit,  nor  fieri  facias.  Quod  note,  for  the  taking  of  the  body,  at 
bis  suit  or  prayer,  is  full  execution.  And  see  elsewhere,  that  if  he  die,  or  escape, 
the  plaintiff  shall  not  have  other  execution.*' 

There  are  several  of  these  old  cases  in  which  it  is  said  that  if  the  defendant 
escape,  the  plaintiff  shall  not  have  other  execution,  and  such  was  the  law  held  to  be 
In  those  day  «•  But  it  is  now  well  settled  that  escape  Is  an  exception  to  the 
general  rule. 

So  also  in  33  H.  6, 47,  (anno  1455)  Br.  Execution,  pi.  8.  <*  In  debt  it  was  con- 
eeded  in  aigument,  that  if  a  roan  take  the  body  in  execution  by  capias  ad  satis&- 
ciendnm,  and  the  party  die  in  prison,  he  shall  not  have  other  execution ;  but  if  he 
escape  the  party  shall  have  an  action  of  account  against  the  warden,**  (I.  e.  the 
warden  of  the  Fleet-prison)  per  Prisot  and  per  Davers. 

The  inference  from  this  case  is  in  accordance  witli  the  previous  eases,  and  the 
law  as  it  was  then  understood,  viz.  that  no  person  shall  be  twice  in  execution  for 
the  same  cause. 

And  in  13  H.  7, 1,  (anno  1497)— Br.  Execution,  151,  it  is  said  by  Keble,  J,  «if 
the  sjieriff  return  cepi  corpus  upon  a  capias  ad  satisfaciendum,  the  plaintiff  sk.  Jl 
not  have  other  execution.'* 

And  again  in  Shaw  v.  Cutteris,  Cro.  £1.  850— M.  43,  Eliz.  B.  R.  (anno  1601) 
■*  it  was  moved  whether  the  party  in  execution  dying  before  satisfaction  made, 
the  plaintiff  may  now  have  a  new  execution  of  this  judgment  V  (against  the  ad- 
ministrator) **  and  all  the  court  held  that  he  could  not ;  for  although  it  were  said 
that  he  had  his  body  in  execution,  but  as  a  pledge  for  his  debt,  and,  the  party 
dying,  the  debt  is  never  the  whit  the  more  satisfied  ;  and  if  the  two  be  taken  in 
execution,  and  one  of  them  dies,  the  other  shall  remain  in  execution ;  for  the  debt 
is  not  satisfied  by  his  death,  as  33  H.  6, 48,  is,  and  it  was  ao  cited  to  be  adjudged 
96  Eliz.  in  the  common  bench,  betwixt  Johns  and  Wileocks ;  yet  they  held  that  in 
regard  the  plaintiff  hath  elected  this  execution,  (which  is  the  highest  execution) 
and  the  defendant  died  therein,  the  law  will  adjudge  it  as  a- satisfaction,  when 
there  is  but  one  taken.  But  where  two  be  condemned,  the  taking  of  one  in  exe- 
tion,  and  his  death,  is  no  discharge  for  the  other.*' 

The  same  point  came  before  the  court  of  King's  Bench  again  in  a  more  formal 
manner,  and  was  expressly  adjudged  in  the  ckne  of  Williams  v.  Cutteris,  Cro.  Jac 
136,  143,  p.  4,  Jac  (anno  160G).  It  was  a  scire  facias  against  an  executor  to  show 
cause  why  the  plaintiff  should  not  have  execution  of  a  judgment  against  his  tesu- 
tor.  llie  defendant  pleaded  that  his  testator  died  in  execution  upon  a  enpias  ad 
satisfaciendum,  issued  upon  the  same  judgment.  To  this  plea  the  plaintiff  de- 
murred ;  because  that  execution  was  not  satisfaction  ;  *<  and  it  was  prayed  inas- 
much as  he  did  not  plead  that  satisfaction  was  given,  therefore  execution  mfght  be 
awarded.  But  Tanfield  and  Yelverton  (the  other  judges  being  absent)  held  that 
the  bar  wis  good  ;  for  when  the  body  of  the  party  is  taken  in  execution,  although 
it  be  not  in  itself  any  satisfaction,  yet,  as  to  hiin,  there  cannot  be  any  other  execu- 
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tlon.  Builf  tvohid  beeacMdeniMdyiaaMiii^oMor  dMB  dlMln  exMttion, 
Uwt  it  not  ny  dlMharfe  for  die  oUwr,  beeaasa  the  exceaUoB  w  ageiiiat  both  t  ewt 
it  it  not  ntlifcelloB  uotil  tbe  eoodemMtioii  it  JtUffted.  Tet  wben  eiceotieB  it 
agetntt  one  only,  tlie  jndgmtDt  beiof  agtintt  one  only «  wliea  he  diet,  m  other 
eieeiitioB  om  be  agtintt  hit  goodi  or  hit  liad,  thtn  wtt  io  Mt  life  time  i  when- 
fore  they  held  the  btr  to  be  good.  But  beetnie  it  wm  e  new  eate,  and  had  not 
formerly  been  adjodged,  th^  would  be  adrited,"  and  they  took  time,  till  tbe 
neirt  ttm,  to  eontider.  At  Uilaiy  term,  the  tame  year,  (Cro.  Jae.-  143}  the 
eate  wat  mofed  agaia,  •'and  Popham,  WiUiamt  and  TanSeld  held  that  the 
plea  it  good  {  for  wlien  ezeeotlon  it  awarded  againtt  one  perton  only,  and  by 
a  oapiat  ad  tatitfiMiendam,  hit  body  it  talLco  in  aetntion,  and  it  returned  « 
it  it  an  abtointe  and  perfeet  eieeotion  againtt  him,  and  no  other  ezeeution  ean 
be  had  againtt  him,  hit  landt  or  goodt  i  and  although  the  Uw  taith  that  it  it 
no  tatitfaetion  in  ittelf ;  yet  it  it  to  high  that  there  oannot  be  any  other  eieeo- 
tion I  and  wben  be  diet  tlie  eieeotion  it  determined  at  to  him,  and  there  tan- 
not  be  any  other  aeention  of  hit  goodt  or  landt :  and  not  like  to  the  eate 
where  two  are  eondemned,  and  the  one  it  taken  in  eieeotion  and  diet,  yet  exeeu- 
tion  may  be  againtt  the  other  {  beeaote  it  it  not  any  mtitbetion,  and  protem  it 
not  determined  againtt  the  other ;  but  where  the  one  only  it  in  eieeution  and  diet, 
the  eieeotor  it  diteliarged,  and  there  eannot  be  any  new  eieeotion.  Telverton 
doubted  thereof,  beeaote  it  it  elcar  that  hit  body  It  but  a  pledge  for  hit  debt,  and 
It  not  any  tatitfimtion  in  itadf  i  wherefore  ho  mid  that  it  wat  not  reatonable  that 
tbe  paHy  plaintlir  tboold  be  deprifod  of  all  hit  remedy  by  hit  death.  Bot  not- 
withttanding,  it  wat  adjodged  for  the  defendant" 

The  tame  point  wat  afterwardt  decided  by  the  eourt  of  common  pleat  in  the  IS 
Jaou  {anno.  1614)  in  Jackton't  eate,  Moore,  857.  That  wat  alto  a  teire  faeiat 
againtt  eieoutort  to  revive  a  judgment  againtt  their  tettator.  The  defendantt 
pleaded  in  bar,  that  their  tettator  died  in  eieeotion  upon  the  tame  judgment ;  upon 
which  plea  imue  wat  joined  and  the  jury  found  a  tpecial  Yerdict,  which  the  court 
adjudged  for  the  defendant  The  third  quettlon  argued  wat,  •*  whether  the  death 
of  the  defendant  in  esecntion,  it  a  ditcharge  of  the  eieeution"— or  at  it  it  ttated  by 
Chief  Jutttee-  Hobart  (n  hit  Reportt,  p.  5ft,  <*  whether  a  man  taken  in  execution 
for  debt  and  dying  in  eieeution,  the  debt  be  abtolutely  diteharged,  by  hit  death,  at 
againtt  him."  "  And  all  the  jotticet  argued  the  eate,  and  they  all  agreed,  eicept 
Winch,  that  thit  wat  a  ditcharge.  And  they  cited  a  judgment  in  point  between 
WUliamt  and  Lambe,  p.  U,E]in.  Ro.  88,  contrafy  to  Blnmfi«id*t  eate  in  Coke't  5th 
Reportt,  wKtevfore  judgment  wat^ven  tgaintt  the  plaintiff.  Nou,  Path.  48,  Elis. 
in  B.  R.  Rot  88,  in  Wiliiami  and  Cutheridge't  ette,  it  wat  adjudged  a  full  eie- 
eution by  the  death,  8eo."  The  oj^nion  of  Lord  Hobart  it  given  at  full  length  in 
hit  Reportt,  p.  5S  to  68,  where,  tpeaking  of  eiecotiont  tliat  have  their  effect  in 
part,  he  myt,  (p.  59)  '•  but  if  a  capiat  be  executed,  tliat  it  in  law  tuiBcient  for 
the  whole  debt,  for  eorput  hnmannm  non  recipit  ettimationem,  to  tliat  if  you  take 
it  at  all,  you  mutt  take  it  for  the  whole  debt"  And  again,  « I  hold  that  a  capiat 
nd  mtitfiiciendum  it  againtt  that  party,  at  not  only  an  execution,  but  a  full  tatitfiM- 
tion  by  force,  and  act,  and  jadgmeot  of  law ;  to  at  agalott  him  he  can  have  no  other, 
nor  againtt  hit  heir,  or  executdl-,  for  thete  make  bot  one  perton  in  law." 

Such  wat  the  law  previout  to  the  Sitt  of  Jaroet ;  notwitbttanding  the  dictum  of 
Lord  Coke  in  Blumfield't  oate,  that  in  an  action  in  the  eommoo  pleat,  between 
Jonet'and  Willitmi,  it  wtt  retolved  by  the  whole  court'that  if  the  defendant  in 
debt  diet  in  execution,  the  pluintiff  may  have  a  new  execution  by  elegit  or  fieri  fa- 
eiat. For  that  wat  the  eate  of  two  men  condemned  in  debt,  and  one  wat  taken  and 
died  in  exeention,  and  yet  it  wat  held  that  the  taking  of  the  other  wat  lawful ;  and 
toch  alto  wat  Blumfield't  eate.  Neither  of  them,  nor  any  other  of  the  catet  cited 
by  Lord  Coke,  tupportt  hit  dietuhi  at  a  genenl  propotition,  **  that  if  the  defendant 
io  debt  diet  in  eieeotion,  the  pmintin  may  have  a  new  eieeution  by  elegit  or  fieri 
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fiieias.  *'  Aim]  in  Sir  Edward  Coke**  own  <aie,  (the  grot  caie  of  prcrogiU ve)  God^ 
bolt,  994,  Chief  Bttfon  Tanfidd  nid,  "  iraoommon  peraon  aneit  (be  body  in  oa- 
eution,  be  iball  not  retort  to  tbo  landi,  eontrary  to  Blamfield*!  eaae»Co*  5tb  port."* 
So  also  in  Potter  and  Jaokioa'a  cate.  Hob.  60,  Lord  Chief  Jottioe  Uobait  ai^^ 
•<  it  it  a  prerogative  of  the  l^ing  to  liave  ezeeotioa  of  the  body,  landa,  and  gooda, 
not  eomnooDteated  to  the  tobject  bat  ia  eate  of  alatate  merohant,  and  Jtaple,  and  re* 
eognisAnoe  of  that  nature,  which  it  by  the  atatnte  law ;  and  therefore  (he  eaae  pot 
In  BIninfield't,  ttiat  where  the  party  waa  taken  In  eteootion  npon  a  atatnte^  and 
died,  and  yet  ezeoation  waa  had  agaibit  gooda  and  landa  after,  la  nothing  in  (hU 
eate  {  for  tbey  wei-e  all  doe  at  the  firai,  and  theiefore  might  be  taken  at  ooee  or 
aeverally." 

So  alao  in  Cave  ▼*  Fleetwood,  LitUeton'a  Rep.  885,  (S  Car.  anno  1680),  te 
plainti6f't  eonntel  having  cited  Blomfield't  eate  to  prove  (hat  tf  the  defendant  die 
in  exeeation  the  plaintiff  may  have  elegit,  and  thatit  ia  tatlafiwtion(hnt(be  Inw  re- 
garda,  *•  Untton,  J.  aaid,  that  Blomfield'a  eaae  ia  not  law,  for  If  (he  party  die  IneiDe- 
ention  by  capiat,  the  plaintiff  had  hit  exeeation,  and  ahall  not  have  any  iiioutlon 
again,  and  to  wat  Jaekaoo't  ante  adjodged  in  this  court,  and  (he  unking  of  (Iw  at^ 
tu(e  of  21  Jamea  ihowt  (hat  to  the  law  waa  held." 

So  nnivertal  wat  the  rule  held  to  be,  that  tho  plaintiff  ahoold  not  take  the  body 
of  the  defendant  twice  in  execution  for  (he  aame  caa8e,that  it  waa  even  doobled 
whether  a  member  of  parliament,  ditchaiged  temporarily  by  writ  of  privilege, 
eonld  be  taken  again  for  the  aame  debt.  That  (he  preamble  to  the  atatnte  1  Jan. 
ld»  (anno  1604)  recitea,  <*  foratmaeh  at  heretofore  donbt  hath  been  made,  if  any 
liertoo,  being  arretted  In  execution,  and  by  privilege  of  either  of  the  honaea  of 
parliament  tet  at  liberty,  whether  the  par^  at  whoae  tuit  eseeotlon  waa  pnrmed, 
be  for  ever  after  debarred  and  diaabled  to  tue  forth  a  new  writ  of  exeeation  in  that 
eaae :  for  a«  oiding  of  all  further  doubt  and  trouble  which  in  like  caaea  may  here- 
after enaue,  be  it  enacted,  &c  that  the  party  at  whoce  tuit,  Ice.  after  anch  time  u 
the  privilege. of  that  tetuon  of  parliament  in  which  auch  privilege  ahall  be  to  i^mt' 
ed  thall  ceate,  may  aoe  forth  and  exeeate  a  new  writ  or  write  of.  execution  in  anch 
manner  and  form  at  by  the  lawt  of  thia  realm  he  or  they  might  have  done  if  no 
anch  former  execution  had  been  taken  forth  or  terved.'' 

So  alto  the  preamble  of  the  ttatute  81  Jac  e.  94,  (anno  1683),  aayt,  '•foraamnah 
aa  heretofore  it  hath  beei^  much  doubted  and  quettiooed  if  any  peraon  being  in 
pritoo,  and  charged  in  execution  by  reaton  of  any  judgment  given  againat  him, 
ahould  happen  to  die  |n  execution,  whetlier  the  party  at  whote  tuit,  or  to  whom 
anch  peraon  atood  charged  in  execution  at  the  time  of  hia  death,  be  for  ever  after 
concluded  and  barred  to  have  execution  of  the  landt  and  goodt  of  the  penon  to  dy* 
Ing ;  and  foratmucb  at  daily  experience  doth  manitett  (hat  divera  peraona  of  aoffi* 
ciency  of  real  and  peraonal  ettate,  minding  to  deceive  othera  of  their  juat  debta,  for 
which,  they  ttood  chai^d^in  execution,  have  obttinateiy  and  wilfully  ohoten  rather 
to  live  and  die  in  prUon  than  to  oMike  any  aatitfaction  according  to  their  abilitiea— 
to  prevent  which  deceit,  and  for  the  avoiding  of  auch  donbtt  atid  quettiont  hereal> 
ter :  be  it  declared,  explained,  and  enacted,  fcc  that  the  party  at  whoae  auit  any 
perton  thall  ttand  charged  in  execution,  kc.  may,  after  the  death  of  the  peraon  ao 
charged  and  dying  in  execution,  lawfully  tue  forth  and  have  new  execution  againat 
the  landa  and  tenementa,  goodt  and  ehattelt,  of  the  deceated  peraon^  at  if  he  had 
never  been  taken  or  charged  in  exeoulLon.*' 

'I'hus  ttood  the  law  in  relation  to  execution  by  capiat  at  the  time  the  charter  of 
Maryland  wat  granted,  on  the  SOth  of  June,  8  Car.  (anno  1648).  The  emigranU 
under  that  charter  brought  that  law  with  them,  together  with  all  toch  other  rightt 
of  Eoglith  tubjectt  aa  they  could  enjoy  in  their  new  tituation.  Theae  rigUta  were 
exprettly  guarantied  to  them  by  their  charter,  and  were  at  the  revolution  eon- 
firmed  to  their  detoendantt  by  the  eoottitution  and  bill  of  righu  of  the  ctate  of 
Maryland.    When  thia  part  of  th^  dittrict  of  Colombia  waa  teparated  from  Maiy* 
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Itnd,  thtt  Iftw  And  those  right!  were  expretily  eootinaed  In  force  here  hy  the  Mt  of 
eopgreii  of  the  S7th  of  Febnurj  1801  {  and,  as  modified  by  the  ttatutet  of  Maiyland 
prior  to  that  date,  and  bjaeti  of  congreu  since,  nov  conttltnte  the  law  of  this  paK 
of  the  dittrict.  Maryland  eontinoed  from  time  to  time  to  adopt  raoh  of  (he  tta- 
tatea  of  England  u  were  applicable  to  her  situation,  ap  to  the  time  of  the  reToIo- 
tioo  ;  and  kept  pace  with  the  jndioial  tribuoaU  of  England  in  their  modifleatioo  and 
exteniion  of  the  rales  of  (be  common  law.  Hence  the  decisions  of  those  tribaiials 
hare  been  considered  as  anthority  in  the  cases  to  which  (bey  are  applicable. 

The  law  of  execatlon  by  capias,  therefore,  as  it  existed  ip  England  at  the  time 
of  the  rerolotion  was  the  law  of  Maryland  on  the  37th  of  Febniary  1801,  nnleia 
altered  by  the  atatates  of  that  state.  We  are  not  aware  of  any  sacb  alteration  m 
can  affect  the  present  ease. 

The  general  principle  remains  as  it  was  at  the  time  of  (he  charter  {  to  wit,  that 
DO  person  shall  be  twice  talcen  in  execution  on  the  same  judgment. 

The  case  of  escape  is  the  only  exception  recognized  by  (he  common  law,  and 
the  reason  of  that  exeep(ion  is  sta(ed  by  Ashhurst,  J.  in  1  T.  R.  557,  to  be,  that  the 
defendant  Is  not  legally  out  of  custody ;  and  tliat  exception  was  for  a  long  time 
denied  or  doobted  {  and  even  as  late  as  the  8th  and  0th  of  William  9  (anno- 1697), 
it  was  thought  necessary  to  pass  an  act  (8  and  0  W.  3,  o.  97,  sect  7],  aathorizlnf 
the  plaintiiT  to  retake  the  prisoner  hy  a  new  capias,  or  to  sue  fortlrany  other  kind 
of  exeeatJon  on  the  Judgment,  as  if  the  body  of  such  prisoner  had  nerer  been  taken. 

A  discharge  under  the  Insolvent  law  is  no  exception  to  the  rale ;  for  the  body  of 
the  debtor  once  discharged  by  an  insolvent  law,  from  execution,  cannot  be  lawfully 
taken  on  a  new  capias.  The  case  of  privilege  of  parliament,  which  is  provided  for 
by  the  statute  of  1  Jac.  c  13,  does  not  apply  to  this  country. 

The  case  of  West's  executors  t.  Hyland,  3  Harris  and  Johnson,  SOO,  as  there 
teported,  seems  to  have  recognized  a  new  exception  to  the  general  rale.  The 
marginal  note  of  that  ease  is  thus :  «  where  a  capias  ad  sa(i8faciendum  is  i«- 
turned  cepi,  and  the  plaintiflT  does  not  proceed  to  enforce  the  writ,  by  having  the 
defendant  committed,  defaulting  the  sheriflT,  or  having  it  entered  '  not  ceUled^*  it 
does  not  preclude  the  plaintiflT  from  taking  out  a  new  capias  ad  satibfaciendum." 
We  have  been  funilshed  with  a  transcript  of  the  record  of  tliat  case  from  the  court 
of  apiveals ;  and,  although  every  thing  stated  in  the  marginal  note  is  irae,  yet  the 
printed  report  of  the  case  does  not  state  the  faet,  (hat  the  defendant  had  escaped, 
and  that  therefore' (he  court  refused  to  quash  the  second  capias  ad  salisfHciendum 
and  discliarge  the  dtrfendant.  By  (he  transcript  of  the  record  it  appears  that  upon 
the  return  of  the  first  capias  ad  satisfaciendum  (wliich  was  returned  cepi],  the 
sherifTof  Somerset  hud  not  the  defendant  in  court,  having  suffered  him  to  go  at 
large.  That  the  shcrifT  left  the  court  two  days  before  the  close  of  the  session, 
and  that  on  the  day  after  the  sheriff  bad  left  the  court,  the  defendant  for  the  first 
time  came  in,  but  there  was  then  no  sheriflT  there,  to  whom  he  coald  be  commit- 
ted ;  so  that  the  defendant  did  not^appear  in  court  in  custody  of  (he  sheriflT,  as  stated 
in  tlie  report.  This  was  clearly  an  escape  ;  for,  in  the  case  of  Koones  v.  Maddox, 
S  Harris  «nd  Gill,  106,  it  was  decid'ed  by  the  court  of  appeals  of  Maryland,  that 
**  an  action  of  debt  will  lie  against  a  sheriff,  wlio,  having  arrested  a  defendant  on  a 
eapias  ad  satisfaciendum,  permitted  hi  in  to  |o  at  large  until  the  return  day  of  the 
writ,  although  the  sheriflT  then  brought  the  defendant  iiit«)  court."  The  case  of 
West  and  Hyland,  therefore,  instead  of  furnishing  a  new  exception  to  the  general 
rale,  is  a  stronj^  confirmation  of  it,  and  shows  tliat  the  only  exception  at  common 
law  is  the  cane  of  an  escape.  No  man  knew  the  Uw  and  practice  of  Maryland 
better  than  Luther  Martin,  who  had  been  in  full  practice  .dearly  half  a  centuiy, 
and  who  was  the  counsel  for  tlie  plaintiff  in  that  case; ;  and  his  aflRdavit,  which  waa 
filed  in  the  cause  upon  the  motion  of  the  defendant's  counsel  to  set  aside  the 
second  capias  ad  satisfaciendum,  shows  tiiat  in  his  opinion  the  return  of  cepi  upon 
the  first,  without  further  proceeiling,  operated  as  a  discharge  of  the  defendant. 
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iinleM  ihe  pltinCUT  eoald  ibow  it  to  be  a  ean  of  etMpe.    Hit  rwgtjt  thewfow,  to 

the  motion  of  ihe  defendant*!  eouniel,  wai,  m  appears  by  llie  raoordy  tlutf  tho 
defendant  **  before  the  last  capiat  ad  mtiifaeieodam  was  ittoed  aptnat  bia^aad 
after  the  fint  had  been  lervcd  upon  him,  eMcapedfrom  the  cuttmljf  ^f  ike  9md 
9her{f,"  The  fact  of  the  escape  having  been  proved  by  the  affldavit  of  Mr  Mat- 
tin  and  Mr  Pollc,  the  court  refused  to  set  aside  the  writ,  and  to  dlsefaarfo  the 
defendant,  and  the  record  then  proceeds  thus :  «  and  the  said  Lambert  Hylandy 
being  called,  appears,  and  it  being  demanded  of  him  whether  he  be  the  same  pcr> 
son  taken  in  execution  at  the  suit  of  the. said  Hannah  West,  exeeatrix  as  aforesaid, 
confesses  that  he  is,  and  thst  he  liatli  not  the  money  to  satisfy  to  the'said  Haonah 
West,  executrix  as  aforesaid,  the  debt,  damages,  costs  and  ehargea  aforeaaid  $ 
whereupon,  on  the  prayer  of  the  said  Hannah  West,  executrix  as  aforesaid,  bj  ber 
attorneys  aforesaid,  the  said  Lnmbert  Hyland  is  by  tlie  court  now  here  comoMtlcd 
to  the  custody  of  the  slierifT  of  Somerset  county  aforesaid,  in  execution  for  tbe  debt* 
damages,  costs  and  charges  aforesaid,  at  the  suit  of  the  said  Hannah  West,  exeea- 
trix as  aforesaid,  there  to  remain,  until,  ho,  and  the  said  sheriff,  being  here  pre- 
sent, takes  charge  of  the  said  Lambei-t  Hyland  accordingly,*'  kc.  The  court  of 
appeals  sat  at  Easton,  in  Talbot  county.  The  capias  ad  satisfaciendum  wa«  directed 
to  and  returned  by  the  sheriff  of  Somerset  county.  This  record  is  also  proof  of 
the  practice  in  Maryland,  to  require  the  defendant  who  had  «been  arrested  oo  a 
capias  ad  sstisfaciciiflura  to  be  brought  before  the  court  upon  tbe  retom  day  of  tlie 
writ,  and  committed  in  execution  as  a  justification  of  the  aberiff  for  holding  the 
defendant  in  custody  afler  that  day. 

That  the  geneivl  rule,  as  modified  by  the  statutes  of  1st  snd  21st  Jac  and  8  and 
0  W.'d,  with  the  single  exception  of  escape,  remains  as  it  was  at  common  law, 
appears  in  Tidd*s  Traclice  (Troubat's  edition,  Philadelphia,  1898),  196,  1033, 
1068,  and  in  Saund.  Willinros's  ed.  35. 

That  it  prevails  also  in  other  states  than  Maryland,  appears  in  the  ease  of  Yatea 
V.  Van  Uensselaer  and  Sehemmerhorn,  5  Johnson,  S64,  where  the  eooit  said, 
<«  thimgh  we  may  say  in  the  langiuige  of  Justice  Grose  (8  East,  S44),  that  the 
attempt  on  the  part  of  the  defendant  to  get  disehai*gcd  of  the  debt  is  scandalous,^ 
the  rule  of  larw  t'«  »ettled,**  And.  in  Freeman  ▼.  Huston,  4  Dallas,  S17,  where  the 
court  observed,  '<  the  case  appears  so  dear  to  us,  that  we  do  not  wish  another 
moment  for  consideration.  The  law  is  settled  in  England,  that  a  capias  ad  satiafa- 
ciendum  operates  as  a  salisfactiun  of  the  debt  \  as  an  extinguishment  of  the  /ten  of 
the  judgment  We  have  no  other  rule  prescribed  to  us  in  Pennsylvania ;  nor  can 
we  perceive  that  there  would  be  any  policy  or  justice  in  departing  from  it." 

Such,  therefore,  being  the  general  principle  jo  long  and  so  well  established,  it 
is  incumbent  upon  the  United  States  to  show  eitlier  tliat  they  are  not  bound  by  the 
general  rule,  or  thst  they  are  within  some  exception  to  it 

In  the  first  place,  it  is  said  that  the  rule  only  applies  to  civil  eases  {  and  that  thia 
is  a  criminal  case,  and  therefore  not  within  the  rule. 

The  answer  to  this  objection  is,  tliat  the  Urited  States  are  only  authorized  to 
issue  a  capias  ad  satisfaciendum  for  a  fine  b;.  the  law  of  Maryland^  which  they 
have  adopted  for  this  part  of  the  district,  and  which,  in  giving  tbe  writ,  expresaily 
requires  that  "  such  proceeding  should  be  hs<l  thereon,  as  in  cases  where  similar 
writs  are  issued  on  judgments  obtained  in  pertonal  suits^*'  The  United  States 
most  take  it  as  it  is  given ;  and  when  they  do  take  it,  they  roust  proceed  dvUiter^ 
and  not  crimmaliter.  The  nature  of  the  proceeding  is  changed  ;  and  tbe  state  of 
Maryland,  by  giving  this  civil  remedy,  has  in  effect  agreed  that  she  will  so  fiir 
waive  any  prerogative  attached  to  her  criminal  jurisdiction.  Tbe  United  Statea 
by  adopting  the  same  remedy,  must,  do  the  same.  This  point,  we  think,  is  de- 
cided by  the  supreme  conrt  of  the  United  SUtes,  in  Ex  parte  Watkinaat  the  laac 
term,  when  they  admit  that  the  United  States  were  bound  by  the  Maiyland  prae- 
tiee  in  regard  to  excention  by  capias  ad  satisfaciendum  in  civil  i 
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But  if  liie  United  SUiei  are  bouod  by  the  genenl  rule,  it  ii  Mid  that  the  gene- 
nl  rule  11  eonfined  to  the  case  of  a  diieharge  with  (he  eonient  of  the  plaintiff.  This 
peeition  ii  not  rapported  by  the  authoritiea  eitcd.  Blamfield'i  ease  (5  Co.  86,  b.) 
ia  the  itrongeit  (  bat  the  authority  of  that  eaae  is  denied  in  leveral  Mibtequent 
eaaei ;  and  in  tome  the  dieta,  whioh  api)ear  to  gjye  tome  countenance  to  the  poii* 
tion amuned  on  the  part  of  the  United  States,  are  cxpreuly  overruled^  ai has 
been  before  nolieed. 

There  ii  no  pretenee  that  the  defendant  escaped.  On  the  contrai^  he  was  dia- 
eharged  by  the  supreme  court  of  the  United  Sutes  upon  habeas  corpus,  because 
the  marshal  had  not,  according  to  th«s  <acigen^  of  the  writ,  and  the  practice  of 
Maryland  in  like  eases,  any  authority  to  detain  him  beyond  the  return  term  of  the 
writ,  unleas  under  a  eomnutment  by  the  couit  at  the  prayer  of  the  plaintiff,  and  in 
that  ease  the  United  States  did  not  pray  him  into  commitment.  The  tJnited  States 
might  have  had  the  full  benefit  of  their  judgment  and  ezeentlon,  hut  did  not  avail 
themsdveaofit 

To  this,  however,  it  is  objected,  that  it  was  either  the  neglect  of  the  marshal,  in 
not  bringing  in  the  defendant,  or  of  the  attorney  of  the  United  States  in  not  calling 
on  the  Bsarshal  to  bring  him  in ;  and  that  the  United  States  are  not  boood  by  the 
neg^teet  of  their  oAeera. 

This  olgeetioo,  we  think,  is  also  answered  by  the  judgment  of  the  supreme  court 
in  the  eaae  £x  parte  Watkins  at  the  last  term.  For  the  objection  was  as  valid  then 
as  it  is  BOW— and  if  the  United  Sutes  were  not  bound  by  the  neglect  of  the  marshal 
to  bring  in  the  defendant  at  the  return  of  the  first  capias  ad  mtisfsciendum  i  and  of 
the  attorney  of  the  United  States  to  pray  him  in  commitment  i  then  the  ease  would 
have  stood  before  the  supreme  court  as  a  ease  in  which  the  marshal  had  brought  in 
the  defendant  at  the  return  of  the  writ,  and  as  if  tho'attoroey  of  the  United  Statea 
had  prayed  him  in  commitment ;  and  then  that  court  could  not  have  discharged 
him  on  the  ground  they  did  {  for  the  only  ground  upon  which  he  was  discharged 
bjthat  court  was,  that  the  United  Sutes  had  neglected  to.  have  the  defendant 
brought  into  court  at  the  return  day  of  tlie  writ  and  prayed  in  commitment  The 
same  answer  may  be  made  to  the  supposition  that  the  omission  to  have  the  defend- 
ant committed  was  caused  by  the  mistake  of  the  officer  of  the  United  States  as  to 
the  law  or  the  praetiee  of  the  court.  1*he  objection  was  as  valid  in  the  case  before 
the  supreme  court  as  it  is  here.  But  if  it  were  not  so,  the  United  States  having,  by 
taking  the  writ  of  capias  ad  satisfaciendum,  under  the  law  of  Maryland,  placed 
themselves,  so  far  as  the  proceedings  are  to  be  earrieil  on  under  that  writ,  upon  the 
ground  of  an  individual  in  a  personal  suit,  they  are  equally  liable  to  lose  the  bene* 
fit  of  the  writ  by  the  neglect  of  their  officers  to  pursue  it  to  its  full  effect 

It  may  be  proper  to  notice  some  expressions  in  some  of  the  cases  cited  on  the 
part  of  the  United  States,  which,  from  their  generality,  may  be  supposed  to  favour 
the  construction  given  to  the  general  rule  by  the  counsel  for  the  United  States. 

It  may  be  observed  of  the  eases  in  which  it  is  said  that  the  taking  of  the  body  is 
good  execution,  but  is  not  satisfaction,  that  they  are  cases  where  there  was  judg- 
ment against  t«o  or  more  defendants,  and  one  of  them  taken  in  execution.  In 
those  cases  the  taking  of  one  .was  not  satisfaction  as  to  the  others.  Such  was  the 
ease  S9  H.  8,  Br.  Execution,  pL  139,  and  BIumficld*s  case,  5  Co.  86  (b.),  and  die 
anonymous  case  in  Moore^  89,  ca.  96,  and  Cowley  v.  Lydoot  and  Bulstrode,  9Ti 
mod  Whitaeres  v.  Hawkins,  Cro.  Car.  75,  and  Rosser  v.  Welch  and  Kennis,  God- 
bolt,  908 « Shaw  v.  Cutteris,  Cro.  EL  850  $  Williams  ▼.  Gutteris,  Cro.  Jac.  136, 143 1 
Flriee  v.  Goodrich,  Styles,^  387,  and  Clark  v.  Clement,  6  T.  R.  585. 

The  laftguage  of  Mr  Justice  Baldwin,  in  delivering  the  opinion  of  the  supreme 
court  of  the  United  States  in  the  case  Tayloe  v.  Thompson,  5  feters,  370,  has  been 
cited. to  show  that  In  every  case  of  the  discharge  of  a  defendant  from  execution  upon 
k  capUs  ad  ntisfaciendum,  without  actual  payment  of  the  debt,  or  the  consent  of 
the  plaintiff,  he  may  have  a  ncf  capias  ad  satisfaciendum  and  arrest  the  defendant 
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tgain  apon  the  aune  judgnent.  The  only  point  deeided  ia  that  eue,  io  rdiliM  to 
the  qoMtioD  in  thit,  wai,  that  the  arreit  and  etotpe  of  Gltorer  upon  n  enpiai  ad  m- 
tiafiwiendam  did  not  deatroj  the  lien  of  the  jodgment  opon  Glofer^  hoda  i  and 
fliat  waa  the  whole  extent  to  whiefa  it  waa  neeeaaarf,  In  that  eaae,  to  lajr  down  the 
law  aa  to  the  effeet  of  a  eommitment  of  the  body  in  exeention.  The  langnage  of 
the  opinion,  howerer,  la— ''the  greateat  elfeat  whieh  the  law  givea  to  aeoaanlw 
ment  on  a  eapiaa  ad  aatiafiMiendam,  ta  a  aoapenaion  of  the  other  remediea  on  the  jndg> 
nent  doring  iu  oootinoanee:  whenefer  it  termiuatca  wtthout  the  eooaent  of  the  cre- 
ditor, the  plaintiff  ia  reatored  to  thnoi  all  aa  folly  aa  If  he  had  never  made  nae  of  any.'* 
Whether  the  neglfgenee  of  the  ereditor  in  not  pnranlng  hia  remedy,  whereby 
he  loat  the  benefit  of  the  arreat,  woold  be  eonaldered  aa  evidenea  of  hia  eonaet 
to  the  termination  of  the  eommitment,  might  be  doobtfdl,  hot  U  eannot  be  admitled 
that  the  eonrt  woold  hafe  decided  (hat  if  the  pUintilF  haa  once  had  the  body  of  hia 
debtor  in  ezeeotlon,  and  by  hia  own  ncgtigenee  loaea  the  fhll  benefit  thereof^  wlthont 
any  fault  on  the  part  of  the  defendant,  he  may  have  a  new  eapiaa  ad  fH'"*fwifnihiWt 
and  again  take  the  body  in  exeention  on  the  aame  judgment.  Lord  eUcf  jnaiice 
Hobart,  in  Foater  v.  Jadkaon,(Hob.  57)  aaya  «*  neither  can  the  body  be  taken  §»  a 
time,  or  for  part,  aa  a  fieri  fi^iaa,  hot  It  moat  be  totally  and  finally  daring  hia 
life.'*  Andlnpage  50heaayathat  if  aeapiaabeeieealMli  that  Uiakiwedfi- 
eient  for  the  whole  debt  {  for  the  Talne  of  the  human  body  eannot  he  eatiaaated. 
It  la  hot  juat  and  foir  In  eonatniing  the  language  of  a  Jndlelal  opinion,  to  eooaider 
It  In  reference  to  the  point  of  the  eaae,  and  to  eonaider  the  eonrt  aa  not  intending 
to  extend  the  doetrine  advanced,  beyond  the  limit  neeeaaaiy  to  aopport  the  deci- 
alou.  All  beyond  that  muat  he  eonaldered  aa  a  dictum,  and  of  no  greater  weight 
than  that  of  the  authoritiea  by  which  it  ia  anppoited* 

The  caae  of  Codwiae  and  Gelaton,  (10  Johnaon,  517)  haa  alao  been  menfiooed  i 
hot  in  that  caae  the  debtor  waa  never  chaiged  in  exeention,  and  beeanae  he  had 
not  been  ao  charged,  Clianoellor  Kent  deeided  that  the  aorrender  of  him,  hy  hia 
bail,  to  the  aheriff,  aAer  judgment,  and  hia  releaae  from  the  euatody^of  the  aheriff, 
by  Lie  order  of  the  plaintiff,  without  taking  him  in  execution,  did  not  diaelmige 
the  lien  of  the  judgment  upon  the  landa  of  the  defendant* 

Theae  dicU  are  wholly  inauffieient  to  onaetae  the  long  eatahliahed  prioeipin 
of  the  common  law  that  a  man  ahall  not  be  twice  taken  In  ezeeotlon  far  the  aame 
cauic. 

Being  of  opinion  that  the  United  State»i  when  proceeding  under  the  adopted 
law  of  Maryland,  are  bound  by  that  principle ;  and  that,  in  the  preaent  eaae,  they 
do  not  come  within  any  known  and  eatabliahed  exception  to  that  rule ;  it  being  alao 
apparent  Uut  the  defendant  haa  been  twice  taken  in  execution  upon  the  aame  judg- 
menta,  and  ia  now  held  in  cuatody  under  the  aecond  execution,  without  any  feult 
on  hia  part  that  can  deprlTc  him  of  the  benefit  of  the  rule,  we  deem  it  our  duty  to 
order  him  to  be  diacharged. 

Thia  opinion  rendera  it  unneceaaaty  to  expreaa  any  upon  the  other  two  pointa 
made  in  the  argument. 

The  motion  of  the  attorney  of  the  United  Statea  to  commit  the  defendant  i 
theae  writa,  ia  ovcrraled ;  and  the  writa  are  ordered  to  be  quaahed,  and  the  i 
ant  to  be  diacharged  from  the  cuatody  of  the  marahal. 
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ACTION. 

1.  A  suit  on  a  recognizance  of  bail  is  an  original  proceeding.     A  icire 

fiicias  upon  a  judgment,  is  to  some  purposes  only  a  continuation  of 
the  former  suit.  But  an  action  of  debt  on  a  judgment  ii  an  ori* 
ginal  suit    Dam  v.  Paehard.    276. 

2.  An  action  of  debt  on  a  recognizance  of  bail  may  be  brought  in  a 

different  court  firom  that  in  which  the  original  proceedings  were 
commenced.    Ibid, 

3.  Action  of  covenant  brought  by  the  plaintiff  in  error  to  recover  the 

amount  of  cerUdn  rents  alleged  to  have  been  due  and  in  airear 
from  the  defendant  since  the  deatli  of  his  intestate  under  an  inden- 
ture, by  which  a  certain  annual  rent  was  reserved  out  of  the  pro- 
perty conveyed  by  the  indenture,  and  which  the  grantee  cove* 
nanted  to  pay ;  a  cbuse  of  re-entry  for  non-payment  of  the  rent 
being  contained  in  the  deed.  By  the  court:  it  is  firmly  establish- 
ed, that  on  a  covenant  to  pay  rent,  reserved  by  the  deed  granting 
real  estate  subject  to  the  rent,  the  personal  representatives  of  the 
covenantor  are  liable  for  the  non-payment  of  the  rent,  after  an  aa- 
signn^ent,  although  tliere  may  also  be  a  good  remedy  agunst  the 
assignee.  The  laws  of  Virginia  have  not,  in  this  respect,  narrowed 
down  the  responsibility  existing  by  the  common  law  in  England. 
Sooli  V.  LunP9  Administrator,    596. 

4.  The  assignee  of  a  fee  farm  rent,  being  an  estate  of  inheritance,  is, 

upon  the  principles  of  the  common  law,  entitled  to  sue  tlierefor  in 
his  own  name.  It  is  an  exception  from  the  general  rule,  that  choscs 
in  action  cannot  le  transferred,  and  stands  upon  the  ground  ol 
Vol  VII  —i  L 
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beings  not  a  mere  penonal  debt,  but  %  peidunble  inheritmoe. 
Ibid. 
5.  Action  on  %  bond  executed  by  Willkm  Carton,  aa  pajrmaater,  and 
signed  by  A.  L.  Duncan  and  John  Caraon  as  his  suxeties*  condi- 
tioned that  WUIiam  Canon,  paymaster  (pr  the  United  States, 
should  perform  the  duties  of  that  office  within  the  district  of  Or- 
leans. The  breach  alleged  was  that  W.  C.  had  receiTed  large 
sums  of  money  in  his  official  capacity,  in  his  life  time,  which  he  had 
refused  to  pay  into  the  tressury  of  tlie  United  States.  The  bond 
was  drawn  in  the  names  of  Abner  L.  Duncan,  John  Carson  and 
Thonuis  Duncan  as  sureties  for  William  Carson,  but  was  not  exe- 
cuted by  Thomas  Duncan.  There  were  no  witnesses  to  the  bond, 
but  it  was  acknowledged  by  all  the  parties  to  it  before  a  notaiy 
public.  The-defendants,  the  heirs  and  representatiycs  of  A.  L. 
Duncan,  in  answer  to  a  petition  to  compel  the  payment  of  the 
bond,  say  that  it  was  stipulated  and  understood,  when  the  bond  was 
executed,  that  one  Thomas  Duncan  should  sign  it,  which  was 
never  done,  and  the  bond  was  never  completed;  and  therefore 
A.  L.  Duncan  was  never  bound  by  it:  they  also  say,  that,  as  the 
representatives  of  A.  L.  Duncan,  they  are  not  liable  for  the  aUeged 
defalcation  of  William  Carson,  because  he  acted  as  paymaster  out 
of  the  limits  of  the  district  of  Louisiana;  and  the  deficiencies,  if 
any,  occurred  without  ibe  limits  of  the  said  district.  Before  the 
juiy  were  sworn  the  defendants  offered  a  statement  to  the  court 
for  the  purpose  of  obtaining  a  special  verdict  on  the  facts,  accord- 
ing to  the  provisions  of  the  act  of  the  legislature  of  Loulnana  of 
1818.  The  couil  would  not  suffer  the  same  to  be  given  to  the 
jury  for  a  special  finding,  because  it  <*  was  contrary  to  the  prac- 
tice of  the  court  to  compel  a  jury  to  find  a  special  verdict"  The 
judge  charged  the  jury  that  the  bond  sued  upon  was  not  to  be 
governed  by  the  laws  of  Louisiana  in  force  when  the  bond  was 
signed  at  New  Orleans,  but  that  this  and  all  similar  bonds  must  be 
considered  as  having  been  executed  at  the  seat  of  the  government 
of  the  United  States,  and  to  be  governed  by  the  principles  of  the 
common  law;  that  although  the  copy  of  the  bond  sued  on,  which 
was  certified  from  the  treasury  department,  exhibited  a  scnwl  in* 
stead  of  a  seal,  yet  they  had  a  right  to  presume  that  (he  original 
bond  had  been  executed  according  to  law;  and  that  in  the  absence 
of  all  proof  as  to  the  limits  of  the  district  of  New  Orleans,  the  jury 
was  bound  to  presume  tliat  the  defalcation  occurred  within  the 
district;  and  if  the  paymaster  acted  beyond  the  limits  of  the  dis- 
trict, it  was  incumbent  on  the  defendants  to  prove  the  fact:  held, 
that  there  was  no  error  in  these  decisions  of  the  district  court  of 
Louisiana.  This  is  an  official  bond,  and  was  given  in  pursuance 
of  a  law  of  the  United  States.  By  this  law,  the  conditions  of  the 
bond  were  fixed;  and  also  the  manner  in  whidi  its  obligations 
should  be  enforced.  It  was  deliveved  to  the  treasury  department 
at  Washington;  and  to  the  treasury,  did  the  paymaster  and  his 
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foreties  become  bound  to.p&y  any  moneys  in  hit  bands.  These 
powjers  exercised  by  the  federal  jg^vemment  cannot  be  questioned. 
It  has  the  power  of  prescribing  under  its  own  kiws»  what  kind  of 
security  sludl  be  given  by  its  agents  for  a  faithful  discharge  of  their 
public  duties.  And  in  such  cases  the  local  law  cannot  affect  the 
contract,  as  it  is  made  with  the  government;  and,  in  contempla^ 
tion  of  law,  at  the  place  where  its  principal  powers  are  exercised. 
Duncan's  Ears  v.  Tfie  United  States.    435. 

ADMIRALTY. 

1.  A  libel  was  filed  in  the  district  court  of  the  United  3tates  for  the 
eastern  district  of  Louisiana,  ag^st  the  steamboat  Planter,  by  IL 
and  v.,  citizens  of  New  Orleans,  for  the  recovery  of  a  sum  of  mo- 
ney alleged  to  be  due  ^o  them,  as  shipwrights,  for  work  done  and 
materials  found  in  the  repairs  of  tlie  Planter.  The  libel  asserts 
that,  by  the  admiralty  law  and  tlie  laws  of  the  state  of  Louisiana, 
they  have  a  lien  and  privilege  upon  the  boat,  her  tackle,  &c.  for 
the  payment  of  the  sums  due  for  the  repairs  and  roaterialSy  and 
prays  admiralty  process  against  the  boat,  &c.  The  answer  of  the 
owners  of  the  Planter  avers  that  tliey  are  citizens  of  Louisiana, 
residing  in  New  Orleans;  that  the  libellants  are  also  citizens,  and 
that  the  court  have  no  jurisdiction  of  the  cause.  Held,  that  this 
was  a  case  of  admiralty  jurisdiction.  Peynmx  et  at,  v.  Howard  tt 
al.    324. 

3.  By  the  civil  code  of  Louisiana,  workmen  employed  in  the  construc- 
tion or  repairs  of  ships  or  boats  enjoy  the  privilege  of  a  lien  on  such 
ships  or  boats,  without  being  bound  to  reduce  their  contracts  to 
writing,  whatever  may  be  their  amount;  but  this  privilege  ceases 
if  they  have  allowed  the  sliip  or  boat  to  depart  without  exercising 
their  rights.  The  state  law,  therefore,  gives  a  lien  in  this  case. 
Jbid. 

3.  In  tlie  case  of  the  General  Smith,  4  Wheat.  438,  S.  C.  4  Peters's 

Condensed  Reports,  it  is  decided  tliat  the  jurisdiction  of  the  admi- 
ralty in  cases  where  the  repairs  are  upon  a  domestic  vessel,  depends 
upon  the  local  law  of  the  state.  Where  the  repairs  have  been 
made  or  necessaries  fiumished  to  a  foreign  ship,  or  to  a  ship  in  the 
ports  of  a  state  to  which  she  does  not  belong,  tlie  general  mari- 
time Uw  gives  a  lien  on  ships  as  security;  and  the  party  may  main- 
tain a  suit  in  the  admiralty  to  enforce  his  right.  But,  as  to  repairs 
or  necessaries  in  the  port  or  state  to  whicli  the  ships  belong,  tlie 
case  is  governed  altogether  by  the  local  law  of  the  state;  as  no 
lien  is  implied  unless  it  is  recognized  by  that  kw.  But  if  the  local 
law  gives  the  lien,  it  may  be  enforced  in  tlie  admiralty.     Ibid, 

4.  The  services  in  this  case  were  performed  in  tlie  port  of  New  Orleans, 

and  whether  this  was  within  the  jurisdiction  of  the  admiralty  or 
not,  depends  on  the  fact  whetlier  the  tide  in  the  Mississip^,-  ebbs 
and  flows  as  high  up  the  river  as  the  port  of  New  Orleans.  The 
court  considered  themselves  authorized  judicially  to  notice  the 
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ntaation  of  New  Orleuia,  for  the  purpote  of  detcnniiiiiig  whether 
the  tide  ebbs  and  flows  ts  high  ap  the  riTer  as  that  pkcei  and 
being  satisfied  that  although  the  conrent  of  the  Misaisappi  at  New 
Orleans  may  be  so  strong  as  not  to  be  turned  backwards  by  the 
tide,  yet  the  eifect  of  the  tide  upon  the  current  is  so  great  as  to 
occasion  a  regular  rise  and  fall  of  the  water;  New  Orleans  may  be 
properly  said  to  be  within  the  ebb  and  flow  of  the  tide,  and  the 
jurisdiction  of  the  admiralty  prevails  there.    Ibid. 

5.  In  order  to  the  dednon  whether  the  admiralty  jurisdiction  attaches 

to  such  senrices  as  those  performed  by  the  libeUants,  the  material 
consideration  is,  whether  the  service  was  essentially  a  maritime 
service,  and  to  be  performed  substantially  on  the  sea  or  tide  water. 
It  is  no  objection  to  the  jurisdiction  of  ihe  admiralty  in  the  case, 
that  the  steamboat  Planter  was  to  be  employed  in  navigating  wa- 
ters beyond  the  ebb  and  flow  of  the  tide.  In  the  case  of  the 
steamboat  Jefferson,  it  was  said  by  this  court  that  there  is  no  doubt 
the  jurisdiction  exists,'  although  the  commencement  or  termination 
of  the  voyage  may  happen  to  be  at  some  place  beyond  the  reach 
of  the  tide.    Ibid. 

6.  Some  of  the  older  authorities  seem  to  give  countenance  to  the  doc- 

trine that  an  express  contract  operates  as  a  waiver  of  the  lien: 
but  it  is  settled  at  the  present  day,  that  an  express  contract  for  a 
stipulated  sum  is  not  of  itself  a  waiver  of  a  lien  ;  but  that,  to  pro- 
duce that  effect,  the  contract  must  contain  some  stipulations  in- 
consistent with  the  continuance  of  such  lien,  or  from  which  a 
waiver  may  fairly  be  inferred.  Ibid. 
7*  Jurisdictibir. 

ALIENS. 

An  alien  does  not  lose  his  right  to  sue  in  the  cocirt*  nf  the  United  Stales 
by  a  residence  in  a  state  of  the  union.  Brmdhm  HaL'W.  Ninki 
etal    413. 

APPEAL. 

1 .  R.  bang  indebted  to  the  Farmers  Bank  of  Alexandria,  on  ecrtain  pro- 
nussory  notes  exceeding  in  amount  one  thousand  dollars^  conveyed 
to  H.  a  lot  of  ground  in  Alexandria,  exceeding  one  thousand  d<^ 
lars  in  value,  devised  to  her  by  her  husband,  to  secure  the  payment 
of  the  said  notes  by  sale  of  the  lot  R.  claimed  an  estate  la  lee  in 
the  property  conveyed  to  the  trustee.  The  sum  due  to  the  bank 
was  reduced  by  payments  to  less  than  one  thousand  ddlan^  and 
It.  being  deceased,  a  bill  was  filed  by  the  bank  to  compel  die 
trustee  to  sell  the  property  conveyed  to  him  by  R.  for  the  payment 
of  the  balance  of  the  debt.  The  circuit  couit  decreed  that  B. 
held  no  other  interest  in  the  property  than  a  life  estate,  and  dis- 
missed the  bilL  The  complainants  appealed.  On  a  motion  to 
dismiss  the  appeal  for  want  of  jurisdiction,  *the  debt  remaining  due 
to  the  bank  being  less  than  one  thousand  dollara^  the  amount  re- 
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quired  to  give  jurifldiction  in  appeals  and  writs  of  error  from  the 
circuit  court  of  the  district  of  Columbia^  It  was  held  that  the  real 
matter  in  controrersy  was  the  debt  claimed  in  the  bill;  and  though 
the  title  of  the  lot  might  be  inquired  into  incidentally,  it  does  not 
constitute  the  object  of  the  suit  The  appeal  was  dismissed. 
Farmen  Bank  ofAkxandria  ▼.  Eooffd  al    168. 

2.  No  evidence  can  be  looked'into  in  this  court,  which  exercises  an 

appellate  jurisdiction,  that  was  not  before  the  circuit  court;  and 
the  evidence  certified  with  the  record  must  be  considered  here  as 
the  only  evidence  before  the  court  below.  If,  in  certifying  a  re- 
cord, a  part  of  tlie  evidence  in  the  case  had  been  omitted,  it  might 
be  certified  in  obedience  to  a  certiorari;  but,  in  such  a  case,  it 
must  appear  from  the  record  that  tlie  evidence  was  used  or  offered 
to  the  circuit  court    Holmes  et  al  v.  Trout  tt  al.    171. 

3.  A  decree  was  pronounced  by  the  district  court  of  the  United  States 

for  the  district  of  Alexandria,  in  December  1829^,  from  which  the 
defendants  appealed,  but  did  not  bring  ii p  the  record  At  J anuary 
term  1832,  the  appellees,  in  pursuance  of  the  rule  of  court,  brought 
up  the  record  and  filed  it;  and  on  motion  of  their  counsel,  the 
appeal  was  dismissed.  On  the  9th  of  March  1832,  a  citation  was 
signed  by  the  chief  justice  of  the  court  for  the  district  of  Colum- 
bia, citing  the  plaintiffs  in  the  original  action  to  appear  before  the 
supreme  court,  then  in  seaaion,  and  show  cause  wliy  the  decree  of 
the  circuit  court  should  not  be  corrected.  A  copy  of  the  record 
was  returned  with  the  citation,  *<  executed,"  and  filed  with  the 
clerk.  By  the  court.  The  record  is  brought  up  irregularly,  and 
the  cause  must  be  dismissed.     Yealan  et  aL  v,  Lenox  et  al.    220 

4.  The  act  of  Blarch  1803,  which  gives  the  appeal  from  decrees  in 

chancery,  subjects  it  to  the  rules  and  regulations  which  govern 
writs  of  error.  Under  this  act  it  has  been  always  held  that  an 
appeal  may  be  prayed  in  court  when  the  decree  is  pronounced. 
But  if  tlie  appeal  be  prayed  after  the  court  has  risen,  the  party 
must  proceed  in  the  same  manner  as  had  been  previously  directed 
in  writs  of  error.    Ibid, 

5.  The  judicial  act  directs  tliat  a  writ  of  error  must  be  allowed  by  a 

judge,  and  that  a  citation  shall  be  returned  with  the  record;  the 
adverse  party  to  have  at  least  twenty  days  notice.  This  notice, 
the  court  understands,  is  twenty  days  before  the  return  day  of  the 
writ    Ibid. 

6.  Matter  assigned  in  the  appellate  court  as  error  in  fact,  never  appears 

upon  the  record  of  the  inferior  court;  if  it  did,  it  would  be  error  in 
law.  The  whole  doctrine  of  allowing  in  the  appellate  court  the 
asrignment  of  error  in  fact,  grows  out  of  the  circumstance  that 
such  matter  does  nut  appear  on  the  record  of  the  inferior  court. 
Daois  V.  Packard  et  al    TTS. 

7.  Appeal  disn^ssed  because  all  the  parties  to  the  decree  in  the  circuit 

court  had  not  joined  in  the  appeal  to  this  court.    Owinfft  ▼.  SSn- 
399. 
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8.  The  cUimanU  of  eighty-four  boxes  of  lUfv*  leixed  in  the  port  of 

New  Orieans.  for  an  idleged  breach  of  the  rerenue  Uwi^  and  con- 
demned as  forfeited  to  the  United  States  for  having  been  enteted 
as  brown  instead  of  white  sugar,  claimed  an  appeal  from  the  dis- 
trict court  of  the  United  States  to  the  supreme  court.  The  sogan^ 
while  under  seizure,  were  appraised  at  two  thousand  six  hundred 
and  two  dollars  and  fifty-one  cents,  and  after  condemnation  they 
were  sold  for  two  thousand  three  hundred  and  thirty-eight  dollars 
and  forty-eight  cents;  leavings  after  deducting  the  expenses  and 
costs  of  sale,  the  sum  of  two  thousand  one  hundred  and  fifty  dol- 
lars and  six  cents.  The  duties  on  the  sugars,  considering  them  «s 
'  white  or  brown,  being  deducted  from  the  amount,  reduced  the  net 
proceeds  below  two  thousand  dollars,  the  amount  upon  which  an 
appeal  could  be  taken.  Held,  that  the  value  in  controversy  was 
the  value  of  the  property  at  the  time  of  the  seizure,  exdunve  of 
the  duties,  and  that  the  claimant  had  a  right  to  appeal  to  this 
court     The  United  Staiea  v.  Eighiy-fowt  Boxes  of  Sugar.    453. 

9.  A  mandamus  was  issued  by  the  superior  court  of  appeals  of  the 

eastern  middle  district  of  Florida,  directed  to  the  re^ster  and  re- 
ceiver of  the  western  land  district  of  Florida,  commanding  them 
to  permit  the  entry  and  purchase  of  certain  lands.  From  this  pro- 
ceeding, the  register  and  receiver  appealed  to  this  court  The 
appeal  was  dismissed;  the  proceeding  at  mandamus  being  at  com- 
mon law,  and  therefctre  the  removal  to  this  court  should  have 
been  by  writ  of  error.     Ward  etoLy*  Gregory,    633. 

ARKANSAS  TERRITORY. 

Construction  of  sututes  of  the  United  States. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

1.  It  b  not  necessaiy  to  the  validity  of  a  deed  of  asngnment  for  the 

benefit  of  creditors,  that  creditors  should  be  consulted!  though  the 
propriety  of  pursuing  su'^h  a  course  will  generally  suggest  it,  when 
they  can  be  conveniently  assembled,  tint  be  this  as  it  may,  it 
cannot  be  necessary  that  the  fact  should  appear  on  the  fooe  of  the 
deed.    Brathear  v.  We$t,    608. 

2.  That  a  general  assignment  of  all  a  man's  property  is  per  «e  fiaudu- 

lent,  has  never  been  alleged  in  this  country.    The  right  to  i 
it  results  from  the  absolute  ownership  which  eveiy  man 
over  that  which  is  his  own.    Ibid. 

3.  An  assignment  was  made  by  Francis  West,  to  certun  trustees  of  all 

his  property  giving  a  preference  to  particular  creditorsi  who  were 
to  be  paid  theiir  claims  in  full,  before  any  portion  of  the  property 
asu|^ed  was  to  be  divided  among  his  other  creditors.  Ily  the 
court:  the  preference  given  in  this  deed  to  fiivoured  eiediton, 
though  liable  t6  abuse,  and  perhaps  to  serious  objections^  is  the 
exercise  of  a  power  resulting  from  the  ownership  of  properly 
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which  the  lav  has  not  yet  restndned.  It  cannot  be  tieated  aa  a 
fiaud.  Ibid. 
4b  The  asaignnient  excluded  from  the  benefit  of  its  proviaions^  all  credi- 
tort  who  should  not  within  ninety  days,  execute  a  release  of  all 
claims  and  demands  on  the  assignor  of  any  nature  or  kind  whatso- 
ever. By  the  court  This  stipulation  cannot  operate  to  the  ex- 
emption of  any  portion  of  a  debtor's  property,  fltm  the  payment 
of  his  debts.  If  a  surplus  should  remain  after  their  extinguishment 
that  would  be  rightfully  his.  Should  the  fund  not  be  adequate^  no 
part  of  it  is  relinquished.  The  creditor  releases  his  clium  onljT  to 
tlie  future  labours  of  his  debtor.  If  this  release  were  Tduntaiy,  it 
would  be  unexceptionable.  But  it  is  induced  by  the  necessity 
arising  from  the  certainty  of  being  postponed  to  all  those  creditors 
who  shall  accept  the  terms,  by  giviAg  the  release.  It  is  not  ther^ 
fore  voluntary.  Humanity  and  policy  both  plead  so  strongly  m 
favour  of  leaving  the  product  of  his  future  labours  to  the  debtor* 
who  has  surrendered  all  his  property,  that  in  every  commercial 
countiy  known  to  the  court,  except  our  own,  the  principle  is 
established  by  law .  This  certainly  furnishes  a  very  imposing  aigi^ 
ment  against  its  being  denied.  The  objection  is  certainly  power- 
ful, that  it  tends  to  delay  creditors.  If  there  be  a  surplus,  the 
surplus  is  placed  in  some  degree  out  of  the  reach  of  those  who  do 
not  sign  the  release,  and  thereby  entitle  themselves  under  the 
deed.  But  the  property  is  not  entirely  locked  up.  A  court  of 
equity,  exercising  chancery  jurisdiction,  will  compel  the  execution 
of  the  trust,  and  decree  what  may  remain  to  those  creditors  who 
have  not  acceded  to  tlie  deed.  Yet  the  court  are  fkr  from  b«ng 
satisfied,  that  upon  general  principle,  such  a  deed  ought  to  be 
sustained.    Ibid, 

5.  Whatever  may  be  the  intrinsic  weight  of  objections  to  such  assign- 

ments, they  seem  not  to  have  prevailed  in  Pennsylvania.  The 
construction  which  the  c6urts  of  that  state  have  put  on  the  Penn- 
sylvania statute  of  frauds,  must  be  received  in  the  courts  of  the 
United  SUtes.    Ibid. 

6.  l*he  assignment  transferred  to  the  assignees  a  debt  due  to  the  as- 

signor by  the  complainant.  The  complainant  filed  a  bill  against 
the  asngnees,  claiming  to  set  off  against  the  debt  assigned  to  them, 
the  amount  of  a  judgftient  obtained  by  him  against  the  ossigncnr, 
after  the  assignment  By  the  court:  if  subsequent  to  the  assign- 
ment being  made,  and  before  notice  of  it,  any  counter  clsima  be 
acquired  by  a  debtor  to  the  assignor,  these  claims  may,  unques* 
tionably,  be  sustained.  But  if  they  be  acquire  after  notice,  equity 
will  not  sustain  them.  If  it  were  even,  true,  tliat  they  might  have 
been  offered  in  evidence  in  a  suit  at  law  brought  in  Uie  name  of 
the  asagnor,  he  who  neglected  to  avail  himself  of  that  advantage^ 
cannot,  after  judgment,  avail  himself  of  such  discount  as  plaintiff 
in  equity.     Ibid. 
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The  whole  charge  of  the  circuit  court  wu  brought  up  with  the  recoid. 
By  the  court  This  is  t  practice  which  this  court  have  unifbra^f 
discountenanced,  aiid  which  the  court  trusts  a  rule  made  aft  kit 
term  will  effectually  suppress.    Magmac  ▼.  Tkompton,    S4& 

CASES  CITED  AND  AFFIRMED. 

1.  The  cases  of  Russell  t.  CUrke's  Executors,  7  Cranch's  Rep.  69, 2 

Peters's  Condensed  Reports,  417\  and  Drummond  ▼.  Prestmaa, 
13  Wheat.  Rep.  515,  cited.    Dwglauy.  Be^noUa.    113. 

2.  In  the  case  of  Polk's  Lessee  v.  Wendell,  5  Wheat  308,  it  is  said  by 

this  court,  that,  on  general  principles,  it  is  incontertable  that  a 
grantee  can  convey  no  more  than  he  possesses.  Hence,  those 
who  come  in  under  a  void  grant,  can  acquire  nothing.  jSaiiycy* 
reacy.  The  Untied  Statu,    232. 

3.  The  cases  of  NoUan  et  al.  v.  Tomnce,  9  Wheat  Rep.  537i  Con- 

nolly et  al.  V.  Taylor,  3  Peters,  SS6\  and  Cameron  v.  M'Robeits, 
3  Wheat  Rep.  591,  cited  and  affirmed.     VatOir  v.  Wnde.    35^. 

4.  The  case  of  Carver  v.  Jackson,  4  Peters,  80,  81,  cited.    Magmta 

v.  T^ompaon.    348. 
4u  The  court  are  entirely  satisfied  with  their  former  deciaion  in  ^ 
case  of  the  Union  Rank  of  Georgetown  ▼.  Magruder,  3  Peten\ 
Rep.87.    I^UhimBankofQeorgetoumr.Magruda'.    387. 

CHANCERY  AND  CHANCERY  PRACTICE. 

1.  Practice. 

3.  Evidence. 

3.  A  bill  was  filed  in  the  circuit  court  of  Ohio^  claiming  a  conveyance 
of  certain  real  estate  in  Cincinnati  from  the  defendants^  and  after 
a  decree  in  favour  of  the  complainants,  and  an  appeal  to  the  su* 
preme  court,  the  decree  of  the  circuit  court  waa  reversed,  because 
a  certain  Abraham  Garrison,  through  whom  one  of  the  defendants 
claimed  to  have  derived  title,  had  not  been  made  a  party  to  the 
proceedings,  and  who  was,  at  the  time  of  the  institution  of  the 
same,  a  citizen  of  the  state  of  UUnois,  although  the  hct  of  such 
citizenship  did  not  then  appear  on  the  record.  Afterwards^  a  sup- 
plemental bill  was  filed  in  the  circuit  courts  and  Abraham  Gafnaon 
appeared  and  answered,  and  disclaimed  all  interest  in  the  case: 
whereupon  the  circuit  court,  with  tlie  consent  of  the  complainants^ 
dismissed  the  bill  as  to  him.  Dy  the  court  If  the  defeiidanta 
have  distinct  interests,  so  that  substantial  justice  can  be  done  by 
decreeing  for  or  ag^nst  one  or  more  of  them,  over  whom  the 
court  has  jurisdiction,  without  affecting  the  interests  of  othen,  its 
jurisdiction  may  be  exercised  as  to  them.  If,  when  the  cause 
came  on  for  hearing,  Abraham  Garrison  had  still  been  a  defendant 
a  decree  might  then  have  been  pronounced  lor  or  against  the 
other  defendants,  and  the  bill  have  been  dismissed  aa  to  him,  if 
such  decree  could  have  been  pronounced  as  to  them  without  af- 


Digitized  by  VjOOQIC 


INDEX.  689 

CHANCERY  AND  CHANCERY  PRACTICE. 

fectin{^  lus  interests.  No  principle  of  law  is  perceived  which  op- 
poses  this  course.  The  incspscity  of  the  court  to  exercise  ;ari»- 
diction  over  Abraham  (garrison,  could  not  affect  their  jii*'  Vction 
over  other  defendants,  whose  interests  were  not  connected  with 
hisy  and  from  whom  he  was  separated,  by  dismissing^  the  bill  as  to 
him.     Fattier  y.  Mnde.    252. 

4.  The  rules  of  law  respecting  a  purchaser  without  notice,  are  formed 

for  the  protection  of  him  who  purchases  a  legal  estate,  and  pajrs 
the  purchase  money  without  a  knowledge  of  the  outstanding  equity. 
They  do  not  protect  a  person  who  acquires  no  semblance  of  title. 
They  apply  fully,  only  to  the  purchaser  of  the  legal  estate.  Ever 
the  purchaser  of  an  equity  is  bound  to  take  notice  of  any  prioi 
equity.    Ibid. 

5.  The  bill  set  forth  a  title  in  B.  H.,  the  wife  of  T.  H.,  by  direct  de- 

scent from  her  brother  to  herself,  and  insisted  on  this  title  to  cer- 
tain real  estate.  The  answer  of  the  defendants  resisted  the  claim, 
because  the  land  had  been  conveyed  by  the  complainants  before 
the  institution  of  the  suit  to  A.  C.  The  complainant  in  his  repli- 
cation admitted  the  execution  of  the  deed  to  A.  C,  hut  averred 
that  it  was  made  in  trust  to  reconvey  the  lot  to  T.  H.,  to  be  held 
by  him  for  the  use  and  benefit  of  B.  H.,  his  wife,  and  her  heirs, 
and  to  enable  T.  H.  to  manage  and  litigate  the  said  rights;  and 
that  A.  -H.,  in  execution  of  the  trust,  made  a  deed  to  T.  H.  The 
deed  was  recorded,  and  was  exhibited,  but  it  did  not  state  the 
trust.  The  rules  of  the  court  of  chancerv  will  not  permit  this 
departure  in  the  replication  from  the  statements  of  the  bilL  Ibid* 

6.  Wliere  the  new  parties  to  a  proceeding  in  cliancery  are  the  legal 

repfesentatives  of  an  original  party,  and  the  proceedings  have 
been  revived  in  their  names,  by  the  order  of  the  court  on  a  bill  of 
revivor ;  the  settled  practice  is  to  use  aU  the  testimony  which 
might  have  been  used  if  no  abatement  had  occurred.  The  repre- 
sentatives take  the  place  of  those  which  they  represent,  and  the 
suit  proceeds  in  a  new  form,  unaffected  by  the  change  of  name. 
Ihid. 

7.  To  deprive  a  party  of  the  fhiits  of  a  judgment  at  law,  it  most  be 

against' conscience  that  he  should  enjoy  them.  The  party  com- 
plaining, must  show  that  he  has  more  Equity  than  the  party  in 
whose  favour  the  law  has  decided.    Brathonr  v.  Wui.    608. 

8.  A  complex  and  intricate  account  is  an  unfit  subject  for  examination 

in  a  court,  and  ought  always  to  be  referred  to  a  commisnOner,  to 
be  examined  by  him  and  reported,  in  order  to  a  final  decree.  To 
such  report  the  parties  may  take  any  exceptions^  and  thn«  bring 
any  question  they  may  think  proper  before  the  court  Dubourg 
de  St  Cobmbe'9  Eon  v.  Thit  JMUd  State*.    635. 

CONSTITUTIONAL  LAW. 

1.  The  provision  in  tbo  fifUi  amendment  tp  the  constitation  of  the 
United  States,  declaring  that  private  property  shall  not  be  taken 
Vol.  VII.— 4  M 
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for  public  luie  without  just  compensation,  is  intended  solely  ts  a 
limitation  on  the  exercise  of  power  by  the  ipovemment  of  the 
United  States;  and  is  not  applicable  to  the  legislation  of  the  states. 
Barron  ▼.  7%t  Mayor  and  Ciiy  Council  of  Baltimore.    243, 

2.  The  constitution  was  ordained  and  established  by  the  people  of  the 

United  States  for  themselves)  for  their  own  government;  and  not 
for  the  government  of  individual  states.  Each  state  established  a 
constitution  for  itself,  and  in  that  constitution  provided  such  limi- 
tations and  restrictions  on  the  powers'of  its  particular  government 
as  iu  judgment  dictated.  The  people.of  the  United  States  framed 
such  a  government  for  the  United  States  as  they  supposed  best 
adapted  to  their  situation,  and  best  calculated  to  promote  th«r  in- 
terests. The  powers  they  conferred  on  this  government  were  to 
be  exercised  by  itself;  and  the  limitations  on  power,  if  expressed 
in  general  terms,  are  naturally  and  necessarily  applicable  to  the 
government  created  by  the  instrument.  They  are  limitations  of 
power  granted  in  the  instrument  itself;  not  of  distinct  govern- 
ments framed  bv  different  persons  and  for  different  purposes. 
Ilrid. 

3.  The  record  of  tlie  proceedinc^  in  this  case,  brought  up  with  the 

writ  of  eifor  to  the  court  for  the  correction  of  errors  of  the  state 
of  New  York,  showed  that  the  suit  was  commenced  in  the  supreme 
court  of  the  state  of  New  York,  and  that  the  plaintiff  in  error» 
who  was  consul-general  of  the  king  of  Saxony,  did  not  plead  or 
set  up  his  exemption  from  such  suit  in  the  supreme  court;  but,  on 
the  cause  being  carried  up  to  the  court  for  the  correction  of  er- 
rors, this  matter  was  assigned  for  error  in  Act;  notwithstanding 
which,  the  court  of  errors  gave  judgment  against  the  plaintiff  in 
error.  The  court  of  errors  of  New  York  having  decided  that  the 
character  of  consul  did  not  exempt  the  plaintiff  in  error  from  being 
sued  in  the  state  court,  the  judgment  of  the  court  of  errors  was 
reversed.    Daoit  v.  Packard,    276. 

4.  As  an  abstract  question,  it  is  difficult  to  understand  on  what  ground 

a  state  court  can  claim  jurisdiction  of  civil  suits  against  foreign 
consuls.  By  the  constitution,  the  judicial  power  of  the  United 
States  extends  to  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls;  and  the  judiciary  act  of  1789  gives  to  the 
district  courts  of  the  United  States^  aeduMfefy  of  ike  eourts  of  tie 
Htoeral  riaieo^  jurisdiction  of  all  suits  against  consuls  and  vice-con- 
suls, except  for  certain  offences  enumerated  in  the  act    Ibid. 

5.  If  a  consul,  being  sued  in  a  state  court,  omits  to  plead  his  privilege 

of  exemption  from  the  suit,  and  afterwards,  on  removing  the  judg- 
ment of  the  inferior  court  to  a  higher  court  by  writ  of  error,  daims 
the  privilege,  such  an  omisrion  is  not  a  waiver  of  the  privilege. 
If  this  was  to  be  viewed  merely  as  a  personal  privilege,  there 
m^t  be  grounds  for  such  a  condusion,  but  it  cannot  be  so  coo* 
sidered;  it  is  the  privilege  of  the  countiy  or  government  which 
the  consul  represents.    This  is  the  light  in  which  for^gn  minis- 
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ten  are  considered  by  the  law  of  nationat  and  our  constitution  and 
law  seem  to  put  connils  on  the  same  footing  in  this  respect  IbkL 

6.  If  this  pririlege  or  exemption  was  merelj  personal,  it  can  hardly  be 

supposed  that  it  would  have  been  thought  sufBciently  important 
to  require  a  special  provision  in  the  constitution  and  laws  of  the 
United  States.  Higher  considerations  of  public  policy,  doubtless, 
led  to  the  provision.  It  was  deemed  fit  and  proper,  that  the  courts 
of  the  government,  with  which  rested  the  regulation  of  foreign 
intercourse,  should  have  cognizance  of  suits  against  the  represen- 
tatives of  such  foreign  governments.    Ibid, 

7.  The  action  in  the  supreme  court  of  New  York  against  the  defends 

ant,  was  on  a  recognisance  of  bail,  and  it  was  contended  that  this 
was  not  an  original  proceeding,  but  the  continuance  of  %  suit  right- 
ftilly  brought  against  one  who  was  answerable  to  the  jurisdiction 
of  the  court  in  which  it  was  instituted,  and  in  which  the  plaintiff 
ill  error  became  special  bail  for  the  defendant;  and  therefore  the 
act  of  congress  did  not  apply  to  the  case.  Held,  that  the  act  of 
congress  being  general  in  its  terms,  extending  to  all  suits  against 
consuls,  it  applied  to  this  suit  Ibid. 
S.  It  has  been  repeatedly  ruled  in  this  court,  thitt  the  court  can  look 
only  to  the  record  to  ascertun  what  was  decided  in  the  court  be- 
low.   Ibid. 

9.  Matter  assigned  in  the  appellate  court  as  error  in  fkcU  never  appears 

upon  the  record  of  the  inferior  court;  if  it  did,  it  would  be  error 
in  law.  The  whole  doctrine  of  allowing  in  the  appellate  court  the 
assignment  of  error  in  fact,  (^ws  out  of  the  circumstance  that 
such  matter  does  not  q>pear  on  the  record  of  the  mferior  court 
Ibid, 

10.  The  tiUes  to  lands  under  the  acts  of  the  legislature  of  the  state  of 
Penn^lvania,  providing  for  the  sale  of  the  landed  estate  of  John 
Nicholson,  in  satisfaction  of  the  liens  the  state  held  on  those  lands, 
and  the  proceedings  under  the  same  are  valid.  Letsee  ofLuringi- 
Um  V.  Moon,    469. 

11.  These  acts,  and  the  proceedings  under  them,  do  not  contravene 
the  provbions  of  the  constitution  of  the  United  States,  in  any  man- 
ner whatsoever.    Ibid, 

12.  The  words  used  in  the  constitution  of  Pennsylvania  in  declaring  the 
extent  of  the  powers  of  its  leg^islature,  are  sufficienUy  comprehen- 
sive to  embrace  the  powers  exercised  over  the  estate  of  John 
Nicholson.    Ibid. 

13.  Juan  Ifadrazzo,  a  subject  of  the  king  of  Spain,  filed  a  libel  praying 
admmUy  process  against  the  state  of  Georgia,  alleging  that  the 
state  was  in  possession  of  a  certun  sum  of  money,  the  proceeds  of 
the  sale  of  certain  slaves  which  had  been  seized  as  iUegally  brought 
into  the  state  of  Georgia;  and  which  seizure  had  been  subsequently, 
under  admiralty  proceedings,  adjudged  to  bave  been  illegal,  and 
the  right  of  Madrazzo  to  the  slaves,  and  the  money  arising  from 
the  sale  thereof,  established  by  the  decision  of  the  dtcuit  court  of 
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the  United  States  for  the  district  of  Georgia.  The  counsel  for  the 
petitioner  claimed  that  the  supreme  court  had  jurisdiction  of  the 
case,  alleging  that  the  eleventh  amendment  of  the  constitution  of 
the  United  States,  which  declares  that  the  judicial  power  of  the 
United  States  shaU  not  extend  to  any  suits  in  /oto  or  equity^  did 
not  take  away  the  jurisdiction  of  the  courts  of  the  United  States, 
in  suits  in  tJte  admiraliy  against  a  state.  Held,  that  this  is  not  a 
case  where  property  is  in  custody  of  a  court  of  admiralty;  or 
brought  within  its  jurisdiction,  and  in  the  possession  of  any  priTate 
person.  It  is  a  mere  personal  suit  against  a  state  to  recoyer  pro- 
ceeds in  its  possession,  and  such  a  suit  cannot  be  commenced  in 
thb  court  against  a  state.    Ex  parte  Juan  Madrazzo.    627. 

CONSTRUCTION  OF  STATUTES  OP  THE  UNITED 
STATES. 

1.  Forgery. 

2.  Robbing  the  mail. 

3.  Construction  of  the  act  of  cong^ss  passed  the  5th  of  May  1830, 

entitled  **  an  act  for  the  further  extending  the  powers  of  the  judges 
of  the  superior  court  of  the  territory  of  Arkansas,  under  the  act  of 
the  26th  May  1824,  and  for  other  purposes."  Sampeyreac  ▼.  The 
United  States,     222. 

4.  Under  the  pro  isions  of  an  act  of  congress  passed  on  the  36th  May 

1824,  proce<  dings  were  instituted  in  the  superior  court  of  the  ter- 
ritoiy  of  Arkansas,  by  which  ajcunfirmation  was  claimed  of  a  graqt 
«f  land  alleged  to  have  been  made  to  the  petitioner,  Sampeyreac, 
by  the  Spanish  government,  prior  to  the  cession  of  Louisiana  to 
the  United  States  by  tl\e  treaty  of  April  Sd,  1803.  This  claim  was 
opposed  by  the  district  attorney  of  the  United  Sutes;  and  the 
court,  after  hearing  evidence,  decreed  that  the  petitioner  recover 
the  land  from  the  United  States.  Afterwards,  the  district  attorney 
of  the  United  States,  proceeding  on  the  authority  of  the  act  of  8th 
May  1830,  filed  a  bill  of  review  founded  on  the  allegation  that  the 
original  decree  was  obtained  by  fraud  and  surprise,  that  die  docu- 
ments produced  in  support  of  the  claim  of  Sampeyreac  were  foi^ped, 
and  that  the  witnesses  who  bad  been  examined  to  sustain  the  same 
were  perjured.  At  a  subsequent  term  Stewart  was  allowed  to 
become  a  defendant  to  the  bill  of  review,  and  filed  an  answer,  in 
which  the  fraud  and  forgery  are  denied,  and  in  which  he  asserts 
that  if  the  same  were  committed,  he  is  ignorant  thereof,  and  asserts 
that  he  is  a  bona  fide  purchaser  of  the  land  for  a  valuable  consi- 
deration, from  one  Johil  J.  Bowie,  who  conveyed  to  him  the  claim 
of  Sampeyreac  by  deed,  dated  about  the  22d  October  1828.  On  a 
final  hearing,  the  court  being  satisfied  of  the  forgeiy,  perjury  and 
fraud,  reversed  the  original  decree.  Held,  that  these  proceedings 
were  legale  and  were  authorized  by  the  act  of  the  5th  of  Mi^  1830. 
IbuL 

5.  Almost  every  law  providing  a  new  remedy,  affects  and  operates 
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upon  cauBes  of  action  existing  at  the  time  the  law  is  pasied.  The 
lav  of  1830  is  in  no  respect  the  exercise  of  judicial  powers;  it  only 
organizes  a  tribunal  with  the  powers  to  entertain  judicial  proceed- 
ings. The  act,  in  terms,  applies  to  bills  filed,  or  to  be  filed.  Such 
retroipective  effect  is  no  unusual  course  in  laws  providing  new 
reme^es.  Ibid. 
-6.  The  act  of  1830  does  not  require  tl*  at  stt  the  technical  rules  in  th 
ordinary  course  of  chancery  proceedings  on  a  bill  of  reriew  shsh 
be  pursued  in  proceedings  instituted  under  the  law.    Ibid. 

7.  Construction  of  the  acts  of  congress  relative  to  drawback  on  refined 

sugar.    Satbw  v»  The  United  StaUe,    404. 

8.  The  legislature  did  not  in  the  enactments  in  reference  to  drawback 

intend  to  supersede  the  common  principle  of  the  criminsl  as  well 
ss  the  civil  jurisprudence  of  the  country,  that  ignorance  of  the  law 
will  not  exempt  its  violation.    Ibid. 

9.  The  act  of  the  27th  of  March  1804,  by  which  the  president  of  the 

United  States  was  authorized  to  attach  to  the  navy  yard  at  Wash- 
ington a  captain  of  the  navy  for  the  performance  of  certain  duties^ 
was  correctly  construed  by  the  head  of  the  navy  department  until 
1839,  allowing  to  the  defendant  commissions  on  the  sums  paid  by 
him,  as  the  special  agent  of  the  navy  department  in  making  the 
disbursements.     UnUed  Stata  v.  MaodanieL    1. 

10.  A  seizure  of  sugars  was  made  under  an  allegation  that  they  were 
of'  a  different  quality  firom  that  mentioned  in  the  entry.  By  the 
court.  The  statute  under  which  these  sugars  were  seized  and 
condemned,  is  a  highly  penal  law,  and  should,  in  conformity  with 
the  rule  on  the  subject,  be  construed  strictly.  If  either  through 
accident  or  mistake  the  sugars  were  entered  by  a  different  denomi- 
nation from  what  their  quality  required,  a  forfeiture  is  not  incurred. 
mUed  SUdei  v.  Eighty-four  Boatea  of  Shtgar.    453. 

11.  H^iuls  of  the  public  departments  of  the  government 

12.  Public  accounts. 

13.  Set-off, 

CONSTRUCTION  OF  STATE  LAWS. 

1.  Construction  of  the  insolvent  laws  of  Louisiana.    Breedhite  et  at.  v. 

Nkotetetal.    413. 

2.  The  titles  to  lands  under  the  acts  of  the  legislature  of  the  state  of 

Pennsylvania,  providing  for  the  sale  of  the  landed  estate  of  John 
Nicholson,  in  satisfibction  of  the  fiens  the  state  held  on  those  lands, 
and  the  prooeedings  under  the  same,  are  valid.  Xeisee  of  Living- 
Mimr.  Moore.    469. 

3.  These  acts,  and  the  proceedings  under  them,  do  not  contravene  the 

provisions  of  the  constitution  of  the  United  States,  in  any  manner 
whatsoever.    Ibid. 

4.  The  words  used  in  the  constitution  of  Pennsylvania  in  declaring  the 

•extent  of  the  powers  of  its  legislature,  are  sufficiently  comprehen- 
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give  to  embrace  the  powers  exerciaed  over  the  estate  of  John 
Nicholson.  Ibid, 
5.  The  common  law  of  England,  and  all  the  statutes  of  parliament 
made  in  aid  of  the  common  law,  prior  to  the  fourth  jear  of  the 
reign  of  king  James  the  first,  which  are  of  a  general  nature,  and 
not  local  to  the  kingdom,  were  expressly  adopted  by  the  Virginia 
statute  of  irr6;  and  the  subsequent  revisions  of  its  code  have  con- 
firmed the  general  dbctrine  on  this  particular  subject  Seott  v. 
LurU*8  Mminutrator.    596. 

CONSULS. 

1.  The  record  of  the  proceeduigs  in  this  ease,  brought  up  with  the 
writ  of  error  to  the  court  for  the  correction  of  eiron  of  the  state  of 
New  York,  showed  that  the  suit  was  commenced  in  the  supreme 
court  of  the  state  of  New  Yoric,  and  that  the  plaintiiF  in  error,  who 
was  consul-general  of  the  king  of  Saxony,  did  not  plead  or  set  up 
lus  exemption  from  such  suit  in  the  supreme  court ;  but,  on  the 
cause  being  carried  up  to  the  court  for  the  correction  of  errors, 
this  matter  was  assigned  for  error  in  fact;  notwithstanding  which, 
the  court  of  errors  gave  judgment  against  the  plaintiff  in  error, 
llie  court  of  errors  of  New  York  having  decided  tliat  the  charac- 
ter of  consul  did  not  exempt  the  plaintiff  in  error  from  being  sued 
in  the  state  court,  the  judgment  of  the  court  of  errors  was  reversed. 
Jfarit  V.  Packard.    276, 

3.  As  an  abstract  question,  it  is  difficult  to  understand  on  what  ground 
a  state  court  can  claim  jurisdiction  of  civil  suits  against  foreign 
consuls.  By  the  constitution,  the  judicial  power  of  the  United 
States  extends  to  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls^  and  the  judiciary  act  of  1789  gives  to  the 
district  courts  of  the  United  States,  exclusively  of  Ihe  courts  of  the 
several  siateSf  jurisdiction  of  all  suits  against  consuls  and  vice-con- 
suls, except  for  certain  offences  enumerated  in  the  act.    Ibid. 

3.  If  a  consul,  being  sued  in  a  state  court,  omits  to  plead  his  privilege 

of  exemption  from  the  suit,  and  afterwards,  on  removing  the  judg- 
ment of  the  inferior  court  to  a  higher  court  by  writ  of  error,  claims 
the  privilege,  such  an  omission  is  not  a  waiver  of  the  privilege. 
If  this  was  to  be  viewed  merely  as  a  personal  privilege,  there 
might  be  grounds  for  such  a  conclusion,  but  it  cannot  be  so  con- 
sidered; it  is  the  privilege  of  the  country  or  government  which 
the  consul  rejSrcsetits.  This  is  the  light  in  wliicli  foreign  minis- 
ters are  considered  by  the  law  of  nations;  and  our  constitution  and 
law  seem  to  put  consuls  on  the  same  footing  in  this  respect.     Ibid. 

4.  If  this  privilege  or  exemption  was  merely  personal,  it  can  hardly  be 

supposed  that  it  would  have  been  thought  sufficiently  important  to 
require  a  special  provision  in  the  constitution  and  laws  of  the 
United  States.  Higher  considerations  of  public  policy,  doubtless, 
led  to  the  provision.  It  was  deemed  fit  and  proper,  that  the  courts 
of  the  government,  with  which  rested  the  regulation  of  foreign 
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intercourse,  should  iiAve  cognizance  of  suits  sgatnst  tbe  represeiH 
tfttiy«fs  of  such  foreign  governments.  Ibid. 
5,  Tbe  action  in  the  supreme  court  of  New  York  against  the  defendant, 
was  on  a  recognizance  of  bail,  and  it  was  contended  that  this  was 
not  an  original  ivoceeding,  but  the  continuance  of  a  suit  rightfully 
brought  against  one  who  was  answerable  to  the  jurisdiction  of  the 
court  in  which  it  was  instituted,  and  in  which  the  plaintiff  in  error 
became  special  bail  for  the  defendant ;  and  therefore  the  act  of 
congress  did  not  apply  to  the  case.  Held,  that  the  act  of  congress 
being  general  in  its  terms,  extending  to  all  suits  against  coqsu1s» 
it  applied  to  this  suit    Ibid, 

COURTS  OP  THE  UNITED  STATES. 

The  question  before  the  court  was,  whether  the  charge  to  the  jury  ia 
tlie  circuit  court  contains  any  erroneous  statement  of  the  law.  By 
the  court.  In  examining  it  for  tlie  purpose  of  ascertaining  its 
correctness,  the  whole  scope  and  bearing  of  it  must  be  taken  to- 
gether. It  is  wholly  inadmissible  to  take  up  single  and  detached 
passages,  and  to  decide  upon  tliem  without  attending  to  the  con- 
text, or  without  incorporating  such  qualifications  and  explanations 
as  naturally  flow  from  the  language  of  other  parts  of  the  charge. 
The  whole  is  to  be  construed  as  it  must  have  been  understood, 
both  by  the  court  and  the  jurv.  at  the  time  it  was  delivered. 
Jdagniaey.  Thompson,     34& 

CRIMES. 

1.  Forgery. 

3.  Robbing  the  mail  of  the  United  States. 

DECISIONS  OP  STATE  COURTS. 

The  rule  of  law  being  once  established  by  the  highest  tribunal  of  a 
state,  courts  which  propose  to  administer  the  law  as  they  find  it, 
are  ordinarily  bound,  in  limine,  to  presume  that,  whether  it  ap- 
pears fVom  the  reports  or  not,  all  tlie  reasons  which  might  have 
been  urged,  pro  or  con,  upon  the  point  under  consideration,  had 
been  examined  and  disposed  of  judicially.  Lessee  of  Uvingshn  v. 
Miort,    469. 

DEPOSITIONS. 

Morris  y.  The  Lessee  of  Harmer's  Heirs.     554. 

DUTIES. 

1.  Constmction  of  the  acts  of  congress  relative  to  drawback  on  refined 

sugar.    Barkw  v.  Th»  Vmted  SiaUs.    404. 

2.  The  legislature  did  not  in  the  enactments  in  reference  to  drawback 

intend  to  supersede  the  common  principle  of  the  criminal  as  well 
as  the  civil  jurisprudence  of  the  couptry,  that  ignorance  of  the  law 
will  not  exempt  its  violation.     Ibid, 
S.  Sugars  were  seized  on  an  allegation  that  they  were  of  a  different 
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quality  from  that  itated  in  the  entry.  By  the  court  The  ftatiite 
under  which  these  sugars  were  seised  and  condemned, »  a  highly 
penal  law,  and  should,  in  conformity  with  the  rule  on  the  sohjee^ 
be  construed  strictly.  If  either  through  accident  or  mistake  the 
sug^ars  were  entered  by  a  different  drnwinarion  from  what  thar 
quality  required,  a  forfeiture  is  not  incurred.  United  StaUi  r, 
Eighty-fiur  Boxa  of  Sti^.    453. 

EJECTMENT. 

Lands  and  l«nd  titles.        ^ 

ERROR. 

1.  The  court  refused  to  quash  a  writ  of  error  on  the  ground  tiiat  the 
record  was  not  filed  with  the  clerk  of  the  court  until  the  month  of 
June  1832,  the  writ  having  been  returnable  to  January  term  1833. 
The  defendant  in  error  might  haye  availed  himself  of  the  benefit 
of  the  twenty*ninth  rule  of  the  court,  which  gave  him  the  right  to 
docket  and  dismiss  the  cause.  PieketVi  Han  v.  Leginoood  et  oL 
144. 

3.  The  appropriate  use  of  a  writ  of  eiror,  coram  vdbis»  is  to  enable  a 
court  to  correct  its  own  errors,  those  errors  which  precede  the 
rendition  of  the  judgment.  In  practice  the  same  end  is  now  gene- 
rally attained  by  motion,  sustained,  if  the  case  require  it,  by  afii- 
davits;  and  the  latter  mode  has  superseded  the  former  in  the  British 
practice.  Ibid. 
3.  In  the  circuit  court  for  ite  district  of  Kentucky,  a  judgment  in 
favour  of  the  plaintiff  in  an  ejectment  was  entered  in  1798,  and  no 
proceedings  on  the  same  until  1830(  when  the  period  of  the  de- 
mise having  expired,  the  court,  on  motion^  and  notice  to  one  of 
the  defendants,  made  an<  order  inserting  a  demise  of  fifty  yean. 
It  having  H>een  afterwards  shown  to  the  couK  that  the  partiea 
really  interi»f  ed  in  the  land,  when  the  motion  to  amend  was  made, 
had  not  beec  noticed  of  the  proceeding,  the  court  issued  a  wnt  of 
error  coram  t^bis,  and  gave  a  judgment  suiftaining  the  same,  and 
that  the  ordet  extending  the  demise  should  be  set  aside.  From 
this  judgment  a  writ  of  error  was  prosecuted  to  this  court)  and  it 
was  held  that\he  judgment  on  the  writ  of  error  coram  vobis,  was 
not  such  a  judgment  as  could  be  brought  up  by  a  writ  of  error  for 
decision.,  to  this  court    Ibid, 

EVIDENCE. 

1.  Papers  transbU^  firom  a  foreign  language,  respecting  the  transac- 
tions of  foreign  officers,  with  whose  powers  and  authorities  the 
court  are  not  well  acquainted,  containing  uncertain  and  inoom- 
plete  references  to  things  well  understood  by  the  parties,  but  not 
understood  by  the  court,  should  be  carefiilly  examined*  before  it 
pronounces  that  an  ofiicer  holding  a  high  place  of  tnist  and  confi- 
dence, has  exceeded  his  authority.  DMed  Staim  y.  jPcydbanon. 
51. 
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9.  On  i^enl  principles  of  law^  a  copy  of  a  paper  giren  by  a  public 
officer,  wjiofe  duty  it  is  to  keep  the  originals,  ougbt  to  be  reoeired 
in  evidence;    Ibid. 

3.  What  will  be  deemed  sufficient  evidence  of  diligent  and  sufficient 

search  for  a  Boat  or  mislaid  original  paper,  to  pennit  A  copy  to  be 
read  as  secduhvy  efidence.    Minor  y.  IWoUon.    99. 

4.  The  rules  of  evidence  are  adopted  for  practical  purposes  in  the  ad- 

ministration of  justice.  And  although  it  is  laid  down  in  the  books 
as  a  general  rule,  that  the  best  evidence  the  nature  of  the  case  will 
admit  o^  must  be  given;  yet  it  is  not  understood  that  this  rule 
requires  the  strongest  possible  assurance  of  the  matter  in  question. 
The  extent  to  which  the  rule  is  to  be  pushed,  is  governed,  in  some 
measure,  by  circumstances.  If  any  suspicion  hangs  over  the  in- 
strument, or  that  it  is  designedly  withheld,  a  more  rigid  inquiry 
should  be  made  into  the  reasons  for  its  non-production.  But 
where  there  is  no  such  suspicion,  all  that  ought  to  be  required  if 
reasonable  diligence  to  obtain  the  original.    Ibid. 

5.  No  evidence- can  be  looked  into  in  this  court,  which  exercises  an 

appellate  jurisdiction,  that  was  not  before  the  circuit  court;  and 
the  evidence  certified  with  the  record  must  be  considered  here  as 
the  only  evidence  before  the  court  beldw.  If,  in  certifying  a 
record,  a  part  of  the  evidence  m  the  case  had  been  omitted,  it 
might  be  certified  in  obedience  to  a  ceiliorari;  but,  in  such  acase^ 
it  must  appear  from  the  record  that  the  evidence  was  used  or 
offered  to  the  circuit  court.    HJmes  et  al  v.  Trout  et  oL    171. 

f).  Agreements  had  been  made,  under  which  depodtionS  taken  in  other 
cases  where  the  same  questions  of  title  were  involved,  should  be 
read  in  evidence,  and  on  the  hearing  in  the  circuit  court  these  de- 
positions were  read:  afterwards,  on  an  appeal  to  this  court,  the 
decree  of  the  circuit  court  was  reversed,  and  by  the  decree  of 
reversal  the  parties  were  permitted  to  proceed  de  novo.  When 
the  case  was  again  heard  in  the  circuit  court  the  defendant  objected' 
to  the  reading  of  the  depositions,  asserting  that  the  decree  of  re- 
versal annulled  the  written  certificate  of  tlie  parties  fortlie  admiss- 
ion of  testimony.  By  the  court.  The  consent  to  the  depositions 
was  not  limited  to  the  first  hearing,  but  was  co-extensive  with  the 
cause.  The  words  in  the  decree  of  reversal,  that  the  parties  may 
proceed  de  novo,  are  not  equivalent  to  a  dismission  of  the  bill 
without  prejudice;  nor  could  the  court  have  understood  them  as 
affecting  the  testimony  in  the  cause;  or  setting  aside  the  solemn 
agreement  of  the  parties.  The  testimony  is  still  admissible  to  the 
extent  of  the  agreement     Vattiert^,  Hinde.    253. 

r.  A  question  as  to  the  admission  of  evidence  of  the  declaration  of  a 
deceased  person,  as  to  boundary.    Morris  v.  Harmons  Leuet,    554, 

8.  Historical  facts  of  general  and  public  notoriety  may  be  proved  by 

reputation,  and  that  reputation  may  be  established  by  historical 

works,  of  known  character  and  accuracy.    But  evidence  of  this 

sort  is  confined  in  a  great  measure  to  ancient  facts  which  lo  not 

Vol.  VIL--4N 
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pre-«appoie  belter  evidence  in  eiirtence;  and  wherej  frmn  the 
nature  of  the  tnnatctiony  or  the  remoteoen  of  the  periodt  or  the 
public  and  general  reception  of  the  iacli» »  just  fiwndatkm  if  bid 
for  general  confidence.    Ibid. 

9.  The  work  of  a  liying  author  who  U  within  the  much  of  the  proee* 

of  the  court,  oan  hardly  be  deemed  of  ttM  nafure.  He  may  be 
called  aa  a  witneast  he  may  be  examined  as  to  the  aouicea  and 
accuracy  of  his  informaiionf  and  especially  if  the  frcta  which  he 
relates  are  of  a  recent  date»  and  may  be  fairiy  presumed  to  be 
within  the  knowledge  of  many  living  persons,  fronn  whom  he  has 
derived  his  materials,  there  would  seem  to  be  cogent  leasons  to 
say  that  his  book  was  not,  under  such  circumstances,  the  best  evi- 
dence within  the  reach  of  the  parties.  '^Ilnd. 

10.  Spedal  circumstances,  which  were  considered  as  exempting  the 
evidence  contained  in  a  book,  called  the  **  Picture  of  Cincinnati," 
-of  the  date  of  the  survey  of  the  city  and  laying  out  lota  in  pa^  of 
the  same^  firom  the  common  rulei  which  justified  its  admimoc*. 
Ihid. 

11.  The  plat  of  the  lots  in  the  city  of  Cincinnati,  which  had  been  re- 
corded, and  on  which  the  streets  and  alleys  in  the  same  were 
deagnated,  and  which  liad  been  generally  recognized  and  used  in 
the  surveys  of  the  lots  laid  down  in  the  same,  was  properly  admit- 
ted in  evidence.    Ibid. 

12.  The  depositions  of  several  witnesses,  clerks  in.  the  counting-house 
of  the  plaintiffs,  were  sdmttted  on  the  trial  of  the  cause,  in  which 
the  witnesses  stated  that  d  ey  knew  that  a  letter  of  credit  waa  con- 
sidered by  the  plaintiiT  as  covering  any  balance  due  by  C.  H.  to 
them  for  advances  from  time  to  time,  to  the  amount  of  eight  fhoa- 
sand  doUarsi  that  advances  were  made,  and  moneys  paid  by  diera 
on  account  of  C.  H.  from  the  time  of  receiving  the  said  letter,  pre- 
dicated on  the  letter  always  protecting  the  plaintifTs  to  the  amount 
of  eight  thousand  dollars;  and  that  it  yna  considered  in  the  count- 
ing-house as  a  continuing  letter  of  cret^t,  and  so  acted  upon  by 
the  plaintiffs.  Held,  that  this  evidence  was  rightly  admitted  to 
establish  that  credit  had  been  given  to  C.  H.  on  the  fidth  of  it,  from 
time  to  tune,  and  that  it  was  treated  by  the  plaintiffii  aa  a  contimi« 
ing  guaranteet  so  thftt  if,  in  point  of  kw,  it  waa  entitled  to  that 
character,  the  plaintiffs'  claim  might  not  be  open  to  iift  snggestioo 
that  no  such  advances,  acceptances,  or  indorsements  had  been 
made  upon  the  credit  of  it.  The  evidence  waa  not  open  to  the 
objection,  that  it  was  an  attempt  by  parol  evidence  to  explain  a 
vritten  contract.    Douglass  daLv,  Beynolda  d  ai,    113. 

FLORIDA  TREATY. 

1.  Florida  land  claims. 

3.  Even  in  cases  of  conquest,  it  is  very  unusual  for  the  conqueror  to 
do  more  than  to  displace  the  sovereign  and  assume  dominion  over 
the  country.    The  modem  usage  of  nations^  which  has  become 
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bwtVould  be  violated}  that  aenie  of  juatice  and  of  right,  which  is 
acknowledged  and  felt  by  the  whole  civilized  world,  would  be  out- 
ngedt  if  private  property  should  be  generally  confiscated,  and 
private  rights  annulled  on  a  change  in  the  sovereignty  of  the  coun- 
try, by  the  IPIarida  treaty.  The  people  change  their  allegiance, 
their  reUtion  to  their  ancient  sovereign  is  dissolved!  but  their  re- 
lations to  each  other,  and  their  rights  of  property  remain  undis* 
turbed.  fUd  Florida  changed  its  sovereign  by  an  act  containing 
no  stipulation  respecting  the  property  of  individuals,  the  right  of 
property  in  all  those  who  became  subjects  or  citizens  of  the  new 
government  would  have  been  unaffected  by.  the  change.  It  would 
have  remained  the  same  as  under  the  ancient  soTereign.  United 
JStaUi  V.  Pertheman.    51. 

3.  The  language  of  the  second  article  of  the  treaty  between  the  Uniled 

Stotes  and  Spain,  of  S2d  February  1819,  by  which  Florida  was 
ceded  to  the  United  States,  conforms  to  this  general  principle. 
Ibid. 

4.  The  eighth  article  of  the  treaty  must  be  intended  to  stipuKte  ex- 

pressly for  the  security  to  private  property,  which  the  laws  and 
usages  of  natiops  would,  without  express  stipulation,  have  con- 
ferred;' No  construction  which  would  impair  that  security,  further 
than  its  positive  words  require,  would  seem  to  b^  admissible. 
Without  it,  the  titles  of  individuals  would  remain  ail  valid  under 
the  new  government  as  t|w^  were  under  the  old.  And  those 
titles,  so  &r  at  least  as  they  were  consummated,  might  be  asserted 
in  the  courts  of  the  United  States,  independently  of  this  article. 
Ibid. 

5.  The  treaty  was  drawn  up  in  me  Spanish  as  well  as  in  the  En^ish 

languages.^  Both  are  qrigioal,  and  were  unquestionably  intended 
by  th6  parties  to  be  identical.  The  Spanish  has  been  trandatedi 
and  it  is  now  understood  that  the  article  expressed  in  that  language 
is^  that  **  the  grants  shall  remain  ratified,  and  confirmed  to  the 
persons  in  possesaon  of  them,  to  the  same  extent,**  &o.  thus  con- 
forming exacUy  to  the  universally  received  law  of  nations.    Ibid. 

6.  If  the  English  and  Spanish,  part  can,  without  violence,  be  inade  to 

agrees  that  construction  which  establishes  this  conformity  imgbi  to 
prevaiL    Ibid, 

7.  jNo  violence  is  done  to  the  language  of  the  treaty  by  a  construction 

which  confonns  the  English  and  Spanish  to  each  other.  Although 
the  words  <'  shall  be  ratified  and  confirmed*"  are  properly  words 
of  contract,  stipulating  for  some  future  leg^lation,  they  are  not 
necessarily  so. "  They  may  import  that  **  they  shall  be  ratified  and 
confirmed"  by  force  of  the  instrument  itself.  When  it  is  observed 
that  in  the  counterpart  of  the  same  treaty,  executed  at  the  same 
time,  by  the  same  parties,  they  are  used  in  this  sense,  the  con- 
■truction  is  proper,  if  not  unavoidable.  Ibid. 
8  In  the  case  of  Foster  v.  Elun,  2  Peters,  253,  this  court  .considered 
those  words  importing  a  contract     The  Spanish  part  of  the  treaty 
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wif  not  then  broagbt  into  Ttew,  and  it  wAs  then  Mippoted  there 
wai  no  variance  between  them.  It  ifas  not  auppoaed  that  there 
was  even  a  formal  difference  of  expreaaon  in  the  nine  inatrament, 
drawn  up  b  the  language  of  each  part^*  Had  this  drcumstanee 
been  known,  it  ia  beliered  it  would  have  produced  the  conatnic- 
tion  which  is  now  giTcn  to  the  article.    Ibid, 

FLORIDA  LAND  CLAIMS. 

1.  Juan  Percheman  claimed  two  thousand  acres  of  land  lying  in  the 

territoiy  of  Floridat  by  rirtue  of  a  grant  from  the  Spanish  gover- 
nor,  made  in  1815.  His  title  consisted  of  a  petition  presented  by 
himself  to  the  governor  of  East  Florida,  praying  for  a  grant  of  two 
thousand  acrea,  at  a  desgnated  place,  in  pursuance  of  the  royal 
order  of  the  29th  of  March  1815,  granting  lands  to  the  nulitaiy 
who  were  in  St  Augustine  during  the  invasion  of  1813  and  1813; 
a  decree  by  the  governor,  made  12th  December  1815,  in  con- 
formity  to  the  petition,  in  absolute  property,  under  the  authority 
of  the  royal  order,  a  certified  copy  of  which  decree  and  of  the  pe- 
tition waa  directed  to  be  issued  to  him  from  the  aecretarjr'a  office* 
in  order  that  it  may  be  to  him  in  all  events  an  equivalent  of  atitle 
in  form;  a  petition  to  the  governor,  dated  Slst  December  1815, 
for  an  order  of  survey,  and  a  certificate  of  a  survey  having  been 
made  on  the  20th  of  August  1819  in  obedience  to  the  same.  This 
claim  was  presented,  according  to  law,  to  the  register  and  recover 
of  East  Florida,  while  acting  as  a  board  of  commissioners  to  aa- 
certain  claims  and  titles  to  lands  in  East  Florida.  The  claim  waa 
rejected  by  the  board,  and  the  following  entiy  made  of  the  same. 
**  In  the  memorial  of  the  claimant  to  this  board,  he  speaks  <^  a 
survey  made  by  authority  in  1829.  If  this  had  been  produced  it 
would  have  furnished  some  support  for  the  certificate  of  Aguiiar. 
As  it  is,  we  reject  the  cbdm."  Held:  that  this  was  not  a  final  ac- 
tion on  the  claim  in  the  sense  those  words  are  used  in  the  act  of 
the  26th  of  May  1830,  entitled  •'an  act  supplementary  to,'*  Cic  I 

Umtid  States  v.  Percheman.    51.  ! 

2.  Even  in  cases  of  conquest,  it  is  veiy  unusual  for  the  conqueror  to 

do  more  than  to  displace  the  sovereign  and  assume  dominion  over 
the  country.  The  modem  usage  of  nation^  which  has  b<|come  a  law, 
would  be  vioUtted;  that  sense  of  justice  and  of  right,  which  is  acknow- 
ledged and  felt  by  the  whole  civilized  worid,  would  be  outraged;  if 
private  property  should  be  generally  confiscated,  and  private  riglits  I 

annulled  on  a  change  in  the  sovereignty  of  the  country.  The 
people  change  their  allegiance,  their  relation  to  their  ancient  I 

sovereign  is  dissolved;  but  their  relations  to  each  other,  and  their  , 

rights  of  property  remain  undisturbed.    Ihid.  I 

3 .  Had  Florida  changed  its  sovereign  by  an  act  containing  no  stipula- 

tion respecting  the  property  of  iniUviduals,  the  right  of  property 
in  all  those  who  became  subjects  or  citiaens  of  the  newgoven- 
ment  would  have  been  unaffected  by  the  change.    It  would  have 
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remained  the  same  as  under  the  ancient  sorereign.  The  langua^^ 
of  the  second  article  of  the  treaty  between  the  United  States  and 
Spain,  of  32d  Febniaiy  1819»  by  which  Florida  was  ceded  to  the 
United  States,  conforms  to  this  general  principle.    Ibid. 

4.  The  eighth  article  of  the  treaty  must  be  intended  to  stipulate  ex- 

pressly for  the  security  to  private  property,  which  the  laws  and 
usages  of  nations  would,  without  express  stipulation,  have  confer* 
red.  No  construction  which  would  impkir  that  security,  further 
than  its  .positive  words  tiBquire,  would  seem  to  be  admisuble. 
Without  it,  the  titles  of  individuals  would  remain  as  valid  under 
the  new  government  as  they  were  under  the  old.  And  those 
titles,  so  far  at  least  as  they  were  consummated,  might  be  asserted 
in  the  courts  of  the  United  States,  independently  of  this  article. 
Ibid. 

5.  The  treaty  was  drawn  up  in  the  Spanish  as  well  as  the  English  lan- 

guages. Both  are  original,  and  were  unquestionadbly  intended  by 
the  parties  to  be  identical.  The  Spanish  has  been  translated;  and 
it  is  now  understood  that  the  article  expressed  in  that  language  is, 
that  '*  the  grants  shall  remain  ratified  and  confirmed  to  the  persons 
in  possession  of  them,  to  the  same  extent,*'  &c.  thus  conforming 
exactly  to  the  universally  received  law  of  nations.    Ibid* 

6.  if  the  English  and  Spanish  part  can,  without  violence,  be  made  to 

agree  *t  .t  construction  which  establishes  this  conformity  ought 
to  prevaiL    Ibid. 

7.  No  violence  is  done  to  t^e  language  of  the  treaty  by  a  construction 

which  conforms  the  English  and  Spanish  to  each  other.  Although 
the  words  "  shall  be  ratified  and  confirmed,"  are  properly  words 
of  contract,  stipulating  for  some  future  legislation,  tliey  are  not 
necessarily  so.  They  may  import  that "  they  shall  be  ratified  and 
confirmed''  by  force  of  the  instrument  itself.  When  it  is  observed 
that  in  the  counterpart  of  the  same  treaty,  erecuted  at  the  sAme 
time,  by  the  same  parties,  they  are  used  in  this  sense,  the  con- 
stroction  is  proper,  if  not  unavoidable.    Ibid. 

8.  In  the  case  of  Foster  v.  Elam,  2  Peters,  253,  this  court  considered 

those  words  importing  a  contract  The  Spanish  part  of  the  treaty 
was  not  then  brought  into  view,  and  it  was  then  supposed  there 
was  no  variance  between  theok  It  was  not  supposed  that  there 
was  even  a  formal  difference  of  expression  in  the  same  instrument, 
drawn  up  in  the  language  of  each  party.  Had  this  circumstance 
been  known,  it  is  believed  it  would  have  produced  the  construc- 
tion which  is  now  given  to  the  article.    Ibid. 

9.  On  the  Sth  of  May  1823  an  act  was  passed  *'for  ascertuning  claiias 

and  titles  to  land  within  the  territoiy  of  Florida."  Congress  did 
not  design  to  submit  the  validity  of  titles,  which  were  **  valid  un- 
der the  Spanish  government,  or  by  the  law  of  nations,"  to  t&r 
determination  of  the  commissioners  acting  under  this  law.  It  wai 
necessary  to  ascertain  these  claims,  and  to  ascertain  their  location. 
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not  tt>  decide  finally  upon  them.  The  powers  to  be  ezeicieed  bj 
the  commiawonert  ought  to  be  United  to  the  object  aad.pvpoae 
oftheact    IbUL 

10.  In  an  the  nets  paaaed  upon  thb  aubject  preyioua  to  May  1830^  Um 
dedfiona  of  the  eommiaaionerB*  or  of  the  legiiter  and  recdver  not- 
mg  as  conunuiionera»  have  been  eonfiraied.  Whether  these  ads 
affirm  those  decisiona  by  which  daima  are  rejected,  aa  weD  aa 
those  by  which  they  are  recommended  for  confirmation^  admita  of 
some  doubt  Whether  a  r^isction  amoonta  lo  more  than  a  relbaal 
to  recommend  for  confirmationt  may  be  a  aubject  of  aeriooa  in- 
quiry. Howeyer  this  may  be»  it  can  admit  of  no  doubt  that  the 
dedsion  of  the  conunisnoners  was  conchisive  in  no  case  until  eoi^ 
firmed  by  an  act  of  congress.  The  huigusge  of  these  acti^  and 
among  others  Chst  of  theact  of  ld38|  would  indicate  that  the  mind 
of  congress  was  directed  solely  to  the  confirmation  of  claims^  not 
to  their  annnlment.  The  dedaion  of  thia  question  is  not  neeesmiy 
to  this  case.    llnd. 

11.  The  act  of  36th  Hay  1830,  entitled  Man  act  to  provide  forihe  final 
aettlement  of  land  claima  in  Florida,"  contains  the  actkm  of  con- 
gress on  Uie  report  of  the  commissioners  of  14th  January  1830^  in 
which' is  the  rejection  of  the  daim  of  the  petitioner  in  thia  case. 
The  firsts  second  and  third  sections  of  fliis  act  confirm  the  claima 
recommended  fi>r  confirmation  by  the  conunissioners.  The  fourth 
section  enacta  **  that  all  remaining  claima«  which  have  been  pce- 
aented  aecQtdbg  to  law,  and  not  finaDy  acted  upon,  ahaU  be  ad- 
judicated and  finally  aettled  upon  the  aame  oonditions^«*  Iw.  It  is 
appsrent  that  no  claim  waa  finally  acted  upon  until  it  had  been 
noted  upon  by  congremj  and  it  is  equally  apparent  that  the  aetioa 
of  congress  in  ti>e  report  containing  this  chUm,  is  confined  to  the 
confirmation  of  those  titles  which  were  recommended  fiv  oonfir; 
mation.  Congress  haanot  iwaaed  upon  those  which  were rc({eeted 
They  were^  of  consequence,  expressly  subndtted  to  the  oourt 

13.  From  the  testimony  in  the  case»  it  does  not  appear  that  the  gover- 
nor of  Florida,  under  whose  grant  the  hndJs  ddmedby  the  peti- 
tioner, exceeded  his  anthori^  in  makuig  the  grant-    IhkL 

FOREIGN  ATTACHMENT. 

Constnicdon  of  the  laws  ofPenBQrlfania  rehlife  to 
Bnukeati*  Wml.    60& 

FORGEBY. 

1.  Indictmentm  the  droidt  oourt  of  NoHhCawJhialbg  the  fafsfy  eft 
aadan  attonpt  to  peai^  to.  a  oertam  piHpcr  ^ 
and  putpcvtbg  to  be  a  bill  or  note  iasned  by  tiie  ] 
torsandoompanyof  the  Bank  of  the  ITwiedf 
the  dghteenih  section  of  the  net  of  1816^  sstabBshHig  the  BaAof 
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the  United  States.  The  note  was  signed  with  the  name  of  John 
Huake,  wh^  had  not  heen  at  any  time  pre^dent  of  the  Bank  of 
the  Umted  States^  but  who,  at  the  lune  of  the  dale  of  the  eonnter- 
feit»  was  the  president  of  the  office  of  discount  at  FayetteviOei 
and  was  counlerngned  by  the  name  of  John  W.  Sandfoid,  who  at 
uo  time  was  cashier  of  the  mother  bsnk»  bat  was  at  the  ssid  date 
caahier  of  the  said  office  of  discount  and  deposit  Held,  that  this 
was  an  affence  within  the  prorisioosof  th(S  kw.  Vmkd  Statu  r. 
Turner.    133. 

3.  The  policy  of  the  act  extends  to  such  a  case.  The  object  is  to 
guard  the  public  from  fidse  and  counterfeit  paper,  purporting  on 
its  iSikee  to  be  issued  by  the  bank.  It  could  not  be  presumed 
that  persons  in  general  could  be  cognizant  of  the  ftct  who^  at 
partioilar  periods^  were  the  president  and  cashier  of  the  bsnk. 
They  were  officers  liable  to  be  removed  at  the  pleasure  of  the  di- 
rectors, and  the  times  of  their  appointment  or  remorsl,  or  even 
th^  names,  oould  not  ordinarily  be  within  the  knowledge  of  the 
body  of  the  citiaens.  The  public  mischief  would  be  equally  great 
whether  the  names  were  those  of  the  genuine  officers,  or  ii  ficti- 
tious  or  unauthorized  persons^  and  ordinary  diligence  would  not 
protect  them  against  imposition .    JbitL 

3.  Indictment  on  the  eighteenth  section  of  the  act  of  congress,  pussed 
on  the  15th  day  of  April  1816,  entitled  *' an  act  to  incorporste  the 
subscribers  to  the  Bank  of  the  United  States/*  UnUedStatmr, 
Brewtia:    164. 

4  The  indictment  charged  the  defendant  with  utteriQg  and  forging 
**  a  counterfttt  bUl  in  imitation  of  a  bill  issued  hy  the  pieskleii^'' 
Bcc  of  the  bank.  The  forged  paper  was  hi  these  words  and 
figures:  *'  Cashier  of  the  Bsnk  of  the  United  States,  Pay  to 
C.  W.  Earnest,  or  order,  fire  dollars.  Office  of  Discount  and 
Deposit  m  Pittsburgh,  the  10th  day  of  Dec.  1839.  A.  Bracken- 
ridge,  Pres.  J.  Correy,  Cssh.**  Indorsed  ^'IViy  the  besrer, 
C.  W.  Esmest"  Held,  that  a  genuhie  instrument  of  which  the 
forged  and  counterfeited  instrument  is  an  imitation,  is  not  a  biU 
isMied  by  order  of  the  president,  &c.  of  the  Bank  of  the  United 
States^  according  to  the  true  intent  and  meaning  of  the  eighteenth 
section  of  thesct  incorporating  the  bank.    IbuL 

GUARANTEE. 

1.  Action  upon  the  foUowmg  letter  of  guarsntee,  written  by  the  de- 
fendants and  deUyered  to  the  plaintiflb:  **  Our  lhend»  Mr  Chester 
Haring,  to  aasist  hnn  in  business  may  reqmre  your  sld,  from  time* 
to  time,  ^ther  by  acceptance  or  indorsement  of  his  piHpcr,  or  ad- 
vances in  cash{  in  order  to  sare  you  from  harm  by  so  ddng,  we  do 
hereby  bind  ourselyei^  sererally  and  jointly,  to  be  re^KMsible  to 
you,  at  any  time,  for  a  sum  not  exceeding  eight  thousand  doUsn, 
should  the  said  Chester  Baring  fiul  to  do  so."    One  couiil  hi  the 
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deckimtion  was  for  money  knt^  and  money  had  and  leceired. 
Hdd»  that  uponacol]ateiilaiidieftiikingoftfaiaaort,noaiichaidt 
is  maintaiiiable.  Dougkm  y.  SeifnoUb,  113. 
3.  The  depo^doni  of  aerenl  witneaaea,  deilci  in  the  oomiting^MNiae 
of  the  phuntiffi^  were  admitted  on  the  trial  of  the  canae.  in  which 
die  witneaaea  atated  that  they  knew  that  a  letter  of  eredit  waa  con- 
aidered  by  the  plaintiff  aa  oorerin^  any  balance  dae  by  C.  H.  to 
them  for  adranoea  from  time  to  time,  to  the  amoont  of  eight  thoa- 
aand  doOarsi  that  adrancea  were  made»  and  moneya  paid  by  them 
on  account  of  C.  H.  from  the  time  of  reeeiTiDg  the  aaid  letter,  pre- 
dicated on  the  letter  alwaya  protecting  the  plaintifi  to  the  amount 
of  eight  thouaand  dolbura;  and  that  it  waa  conndered  in  tiie  coont- 
ing-hooie  as  a  continoing  letter  of  credit,  and  so  acted  upon  by  the 
plaintiflfa.  Held,  that  this  eTidence  was  rightly  admitted  to  esteb* 
lish  that  creCt  had  been  giren  to  C.  H.  on  the  Imtth  of  it,  from 
time  to  time,  and  that  it  was  treated  by  the  plaintifik  as  a  continn- 
ing  guarantee}  so  that  if,  in  point  of  law,  it  was  entitled  to  that 
character,  the  plaintiffs'  claim  might  not  be  open  to  the  SQggeatiaii 
that  no  such  advancei^  acceptances,  or  indorsements  had  been 
made  upon  the  credit  of  it  The  evidence  waa  not  open  to  the 
objection,  that  it  was  an  attempt  by  parol  evidence  to  explain  a 
written  contract    Ibid, 

3.  Nothing  can  be  clearer,  upon  principle,  than  that  if  a  letter  of  credit 

is  given,  but  in  fact  no  advances  are  made  upon  the  fiuth  of  it; 
the  party  is  not  entitled  to  recover  for  any  debts  due  by  him  from 
the  debtor  in  whose  fiivour  it  was  given  which  have  been  inconed 
subsequently  to  the  guarantee,  and  without  any  reference  to  it 
Ibid. 

4.  The  guarantee  in  thia  case  covered  successive  adfuioeai  accept- 

ances and  indorsements  made  by  the  plaintifis,  to  the  amoont 
of  eight  thousand  dollars  at  any  subsequent  times,  totiea  qnotiei^ 
whenever  the  antecedent  transactions  were  dischaiged.  It  waa  a 
continuing  guarantee.    Ibid. 

5.  Every  instrument  of  this  sort  ought  to  reodve  a  &ir  and  reasonable 

interpretation  according  to  the  true  import  of  its  terms.  It  being 
an  engagement  for  the  debt  of  another,  there  b  certainly  no  reason 
for  giving  it  an  expanded  rignification  or  liberal  construction,  be* 
yond  the  fut  import  of  its  terms.    lUd. 

6.  The  cases  of  Bussell  v.  Ckrke's  ExecQto^^  7  Cranch'k  Bep.  69,  3 

Peters's  Condensed  Reports^  417\  and  Drummond  v.  Prestman, 
12  Wheat  Rep.  515,  dted.    Ibid. 

7.  A  party  giving  a  letter  of  guarantee  has  a  right  to  know  whether  it 

is  accepted,  and  whether  the  person  to  whom  it  is  addressed, 
means  to  give  credit  on  the  footing  of  it,  or  not  It  maybe  bmni 
material  not  only  as  to  his  responsibility,  but  aa  to  future  rights 
and  proceedings.  It  may  regulate,  in  a  great  measure,  his  coarse 
of  conduct,  and  lus  exercise  of  vi^ance  in  regard  to  the  party  in 
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whow  fiivour  it  ii  giwen,  EapecUlIy  it  is  importAnt  in  th«  caie  of 
»  oontiniiin^  gnanuitee;  since  it  may  guide  his  judgment  in  recall- 
ing or  suspending  h.    Ibid. 

8.  If  tids  had  been  tiie  CMC  of  a  goanntee  limited  ton  single  tnnMO- 

tion,  it  would  have  been  the  duty  of  d>e  plaintiffs  to  have  giren 
notice  of  the  adnmces^  acceptances  or  indorsements  made  under 
it»  within  a  reasonable  time  aherfliey  were  made.  Bat  this  being 
a  eontinning  guarantee,  in  which  the  parties  contemplate  a  series 
of  trsnsaetioiisb  and  aa  soon  aa  the  defendants  had  received  notice 
of  tiie  acceptanoe»  they  roust  neoesiarily  hare  understood  that  there 
would  be  •noceamre  adrances,  acceptances^  and  indorsements 
which  would  be  renewed  and  dischafged  from  time  to  timei  there 
is  no  general  piinciple  upon  which  to  rest,  that  notiQe  of  each 
iucccsrive  transaction,  as  it  arose,  Aeuld  be  given.  Allthatcould 
be  required  would  be^  that  when  all  the  tcansactions  under  the 
guarantee  were  dosed,  notice  of  the  amount  for  which  the  guaran- 
tors were  responsible*  should,  within  a  reasonable  time  afterwards, 
be  communieated  to  them.    Ibid, 

9.  A  demand  of  payment  of  the  sum  advanced  under  the  guarantee, 

should  be  made  of  the  person  to  whom  the  same  was  made,  and  in 
ease  of  non-pa]rment  by  him,  notice  of  such  demand  and  non- 
payment should  have  been  given  in  a  reasonable  time  to  the  guar- 
antors, otherwise  they  would  be  discharged  from  the  guarantee* 
By  the  yery  terms  of  this  guarantee,  as  well  as  by  the  general 
principles  of  law,  the  guarantor*  are  only  collaterally  liable  upon 
the  fiiilttre  of  the  principal  debtor  to  pay  the  debt  A  demand 
upon  him,  and  a  failure  on  his  part  to  perform  liis  engagements, 
are  indispensable  to  constitute  a  casus  foederis.  The  creditors  are 
not  bound  to  institute  legal  proceedings  against  the  debtor,  but 
they  are  bound  to  use  reasonable  diligence  to  make  demand  and 
to  give  notice  of  non-p^ment    IbieL 

10.  An  account  wss  stated  between  the  phtintifTs  and  Chester  Haring, 
shovrang  an  apparent  balance  against  Haring  of  twenty-two  thou- 
sand five  hundred  and  seventy-three  dollars;  and  at  the  foot  of  the 
account  the  phuntiffs  gave  a  receipt  for  several  promissory  notes, 
payable  at  distant  periods,  dated  on  the  same  day  with  the  account. 
The  notes  were  drawn  by  C.  Haring,  and  indorsed  by  Daniel 
Greenleaf.  The  receipt  stated  that  "  the  notes,  when  discounted, 
the  proceeds  to  (^  to  the  credit  of  this  account. "  The  notes  were 
<Uscounted,  and  the  proceeds  received  by  the  plaintiffs^  but,  being 
unpaid,  they  were  protested  $  notice  of  their  non-payment  was 
given  to  the  indorsers,  and  they  were  afterwards  taken  up  by  the 
phuntiffs  as  indorsers  thereof.  Held:  if  the  pUintifTs  below,  by 
their  indorsements,  were  compellable  to  pay,  and  did  afterwards 
pay  the  notes  upon  their  dishonour  by  tbc  maker,  and  these  notes 
fell  within  the  scope  of  the  guarantee,  Uiey  might,  without  ques- 
tion, recover  lile  amount  from  the  guarantors.    Rid, 

11    He  who  receives  any  note  upon  which  third  persons  are  rcspon- 
VoL    VII— 4  O 
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able,  «8  A  condidonal  payment  of  a  debt  due  to  himself,  ia  bound 
to  uae  due  diligence  to  collect  it  of  the  parties  thereto  at  mttaakft 
otherwise  by  his  laches  the  debt  witt  be  diacharged.    IbkL 

HEADS  OP  THE  PUBLIC  DEPARTMENTS  OP  THE 
GOVERNMENT. 

1  The  United  States  instituted  a  suit  to  recorer  a  balance  cknrged  oo 
the  books  of  the  treaauiy  department  against  the  defendant,  who 
was  a  clerk  in  the  nary  department,  upcm  a  fixed  annual  salaiy, 
and  acted  as  agent  for  the  payment  of  moneys  due  to  the  navy 
pensioners,  the  priyaieer  pensioners^  and  for  navy  disbursements; 
for  the  pajrment  of  which,  funds  were  placed  in  hia  bands  by  the 
government.  He  had  received  an  annual  compcnsatioo  far  his 
services  in  tb^  payment  of  the  navy  pensionersi  and  for  fifteen 
yearsy  he  had  received,  in  preceding  accounts,  commissions  of  one 
per  cent  on  the  moneys  paid  by  him  for  navy  disbursements.  He 
claimed  these  commissions  at  the  treasury,  and  the  claim  had  been 
there  rejected  by  the  accounting  officers;  and  if  allowed  thesamc^ 
he  was  not  now  indebted  to  the  government  The  United  States, 
on  the  trial  of  the  case  in  the  circuit  court,  denied  the  right  of  the 
defendant  to  theae  commissions,  as  they  had  not  been  allowed  to 
him  by  any  department  of  the  government,  and  asserted  that  the 
juiy  had  not  power  to  allow  them  on  the  trial.  OmUd  Staia  v. 
MaedonicL    1. 

2^  The  rejection  of  the  chum  to  commissions  by  the  treaauiy  depart- 
ment formed  no  objection  to  the  admission  of  it  as  evidence  of 
off-set  before  the  jury.  Had  the  claim  never  been  presented  to 
the  department,  it  could  not  have  been  admitted  aa  evidence  by 
the  court  But,  as  it  had  been  made  out  in  fonnand  preaentedto 
the  proper  accounting  officen^  and  had  been  rejected,  the  circuit 
court  did  right  in  submittii^  it  to  the  juiyt  if  the  claim  waa  consi- 
dered as  equitable.    Ibid. 

3  It  would  be  a  novel  principle  to  reliiae  payment  to  tiie  aubordinates 
of  a  department,  because  their  chief,  under  whose  dbection  they 
had  fiuthfully  served  the  public,  had  given  an  enoneoua  coiistruc- 
tion  to  the  law.    Ibid, 

4.  The  secretary  of  the  navy,  in  authorizing  the  defendant  to  make 
the  disbursements  on  which  the  chum  for  compensation  ia  founded» 
did  not  transcend  those  powersr  which,  under  the  circumstances  of 
the  case,  he  might  well  eze.cise.     IMd, 

INDICTMENT. 
1.  Fotgeiy. 
3.  Bobbing  the  mail. 

INSOLVENT  LAWS  OF  STATES. 

Comtmction  of  the  tnsolTent  laws  of  Louisiana.  Mrttdhm  €imLy. 
UkUddoL    413. 
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!•  The  plaiBtifiW  al>eii%  were  reaidenU  of  the  sUte  of  Loui«uia  at  the 
time  of  the  execution  of  the  note  wed  oft  m  the  district  court  of 
the  United  Stutei  for  the  eastern  district  of  Louisiana,  andeon- 
tianed  to  reside  in  New  Orleans  since,  haWng  a  commercial  house 
therei  they  are,  howerer,  absent  six  months  in  the  year ;  but  when 
absent  have  their  agent  to  attend  to  their  business.  The  defend- 
ants in  the  suit  were  rendents  of  the  city  of  New  Orleans,  and  citi- 
sensof  the  state  of  Louiaanay  when  the  note  was  giren.  The 
residence  of  aliens  within  the  state  conftdtutes  no  objection  to  the 
jurisdiction  of  the  federal  court  BreetOooe  a  aL  w^Nkoklkal 
413. 

2.  The  pbuntiflT  iBigg  was  denominated  in  the  petition  and  writ  <*  J.  J. 

Bigg.**  The  omission  of  his  christian  name  at  full  length  was 
.  alleged  aa  error.  By  the  court.  He  may  have  had  no  christian 
name.  Ue  may  ha?e  assumed  the  letters  **  J .  J."  as  distinguishing 
him  from  other  persons  of  the  name  of  8igg.  Objections  to  the 
name  of  the  phuntiff  cannot  be  taken  advanuge  of  after  Judgment.  . 
If  J.  J.  Sigg  was  not  the  person  to  whom  the  promise  was  made— - 
was  not  the  partner  of  Theodore  Nicolet  &  Co.{  advantage  should 
have  been  taken  of  it  sooner.  It  is  too  late  to  allege  it  as  error  in 
thk  court    Ibid. 

3.  The  petitioners  aver  that  they  are  aliens.    This  averment  is  not 

contradicted  on  the  record,  and  the  court  cannot  presume  that 
they  are  citiaens.    IM, 

4.  If  originally  aliens,  they  did  not  cease  to  be  so,  or  lose  their  rigl^  to 

sue  in  the  federal' court,  by  a  residence  in  Louisiana.  Neither  the 
constitution  nor  the  acts  of  congress  require  that  aliens  should 
reside  abroad  to  entitle  them  to  sue  in  the  courts  of  the  United 
States.    Ihid^ 

5.  The  suit  not  having  been  brouglit  against  Bedford,  one  of  the  part- 

nership, it  was  not  necessary  to  aver  that  he  was  subject  to  the 
jurisdiction  of  the  courts  of  the  United  States.    lUd. 

6.  After  issue  joined  in  the  district  court,  the  defendants  filed  a  plea 

that  the  firm  of  Theodore  Nicolet  and  Company,  the  plaintiffs, 
coMisted  of  other  persons  in  addition  to  those  named  in  the  writ 
and  petition,  and  ibat  those  other  persons  were  citizens  of  Louisi- 
ana. The  cour^  after  receiving  the  plea,  directed  that  it  be  taken 
from  the  files  of  the  court  HeM,  that  this  was  a  proceeding  in 
the  discretion  of  the  coart$  and  was  not  asttgnable  as  error  in  tl^s 
cooK.    Ibid. 

7.  The  commercial  parthersllip,  the  drawers  of  the  note  upon  which 

the  suit  was  instituted,  was  composed  of  three  persons,  one  of 
whom  was  a  resident  citizen  of  Alabama,  and  out  of  the  jurisdic- 
tion  of  the  court  when  the  suit  was  brought,  and  the  remaining 
two»  the  defendants,  were  resident  citizens  of  Lomsiana.  Held: 
tbit  althoiq^  the  suit,  being  ^ai^t  two  of  the  thiee  obligon, 
might  not  be  sustained  at  eoBsmon  lawi  yet  aarthe  courts  of  Loui- 
aiana  do  not  proceed-  according  lo  the  rules  of  jthe  cenmon  law. 
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their  code  being  founded  on  the  civil  law»  this  suit  .propeily 
brought     Ibid, 

8.  The  note  being  a  commercial  contzAct,  ii  what  the  law  of  Louiaaaa 

denominates  a  contract  m  soImCv/  by  which  each  party  is  bound 
severally  as  well  as  jointly,  and  may  be  sued  severally  as  well  as 
jointly.    Ibid, 

9.  Juan  MaJrazzo,  a  subject  of  the  king  of  Spain,  filed  a  libel  praying 

admhraUy  process  against  the  state  of  Oeotgiar  alleging  that  the 
state  was  in  possession  of  a  certain  sum  of  money,  the  proceeds  of 
the  sale  of  certain  sUives  which  had  been  sdzed  as  illegally  braoglii 
into  the  state  of  Georgia;  and  which  seizure  had  been  subsequently* 
under  admiralty  proceedings,  a4judged  to  have  been  illegal,  uid 
the  right  of  Madrazzo  to  the  slaves,  and  the  oioney  arising  froB 
the  sale  thereof,  established  by  the  decision  of  the  circuit  court  of 
the  United  States  for  the  district  of  Georgia.  The  counsel  for  the 
petitioner  claimed  that  the  supreme  court  had  juriadiction  of  the 
case,  alleging  that  the  eleventh  amendment  of  the  constitntioo  of 
the  United  States,  which  declares  that  the  judicial  power  of  the 
United  States  ihall  not  extend  to  any  suits  in  bw  or  tg^mh/t  did 
not  take  away  the  jurisdiction  of  the  courts  of  the  United  Stales, 
in  suits  in  the  admiraiiy  against  a  state.  Held,  that  this  is  not  a 
case  where  property  is  in  custody  of  a  court  of  admiialty;  or 
brought  within  its  jurisdiction,  and  in  the  posMsrion  of  any  private 
person.  It  is  a  mere  personal  suit  against  a  state  to  recover  pro- 
ceeds in  its  poisession,  and  such  a  suit  cannot  be  commenced  in 
this  court  against  a  state.    Ex  parte  Juan  Madrazzo,    637. 

10.  Mandamus.  In  the  district  court  of  the  northern  district  of  New 
York,  writs  of  right  were  prosecuted  for  lands  lying  in  that  dis- 
trict, and  neither  in  the  writs^  or  in  the  counts,  was  therp  an  aver- 
ment of  the  value  of  the  premises  being  sufficient  in  aaiount  to 
give  the  court  jurisdiction.  The  tenants  appeared,  and  moved  t^ 
dismiss  the  cause  for  want  of  jurisdiction}  which  motion  was  grant-^ 
ed.  Subsequently,  the  demandant  moved  to  reinstate  ti>e  cases 
and  to  amend,  by  inserting  an  averment  that  the  premises  were  of 
the  value  of  five  hundred  dollarsf  which  motion  was  denied  by  the 
court  The  demandant  also  moved, the  court  to  compel  foil  re- 
cords of  the  judgments  and  orders  of  dismission*  and  of  the  process 
in  the  several  suits^  to  be  made  up  and  filed,  so  that  the  demandant 
might  have  the  benefit  of  a  writ  of  error  to  the  supreme  court,  in 
order  to  have  its  decision  upon  the  grounds  and  merits  of  such 
judgments  and  orders.  The  district  court  refosedthis  motion. 
On  a  nuc  in  the  supreme  court  for  a  mandamus  to  the  district 
judge,  and  a  return  to  the  same*  it  was  held,  that  the  refiisal  to 
allow  the  amendment  to  the  writ  and  count*  by  inserting  the  aver- 
ment of  the  value  of  the  property,  was  not  the  subject  of  eiamin- 
ation  in  this  court.  The  allowanoe  of  amendments  to  pkadingi 
ii  in  the  discretion  of  the  judge  of  the  inferior  courts  and  no  con- 
trol over  the  action  of  the  judge  in  refitting  or  admitting  them  will 
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be  exercised  by  this  court    The  court  granted  k  nuuidaiiMis  in- 
quiring the  district  judge  to  have  the  records  of  the  cues  made  up* 
and  to  enter  judgments  thereon,  in  order  to  gire  the  demaadaDt  . 
the  benefit  of  a  writ  of  error  to  the  supreme  court    JBx  pmit 
Bradttred.    634. 

1 1.  In  cases  where  the  demand  is  not  for  money,  and  the  nature  of  the 
action  does  not  require  the  value  of  the  tlung  demanded  to  be 
stated  in  the  declaration,  the  practice  of  jthis  court  and  of  die 
courts  of  the  United  States  has  been,  to  allow  the  value  to  be  given 
in  evidence.    Jhpd. 

\%  This  court  will  not  exercise  any  control  over  the  proceedings  of 
an  inferior  court  of  the  United  States,  in  allowing  or  refusing  to 
allow  amendments  in  the  pleadings,  in  cases  depending  in  those 
courts;  but  every  party  in  such  courts  has  a  right  to  the  judgment 
of  this  court  in  a  suit  brought  in  those  courts,  provided  the  matter 
in  dispute  exceeds  the  value  of  two  thousand  dollars.    Ihid, 

KENTUCKY  LANDS  AND  LAND  TITLES. 

1.  Questions  on  the  validity  of  certain  entries  of  lands  in  the  state  of 

Kentucky.    Hobnti  etaLy.  Trout  tt  al.    171. 

2.  A  survey  itself,  which  liad  not  acquired  notoriety,  is  not  a  good  call 

for  an  entty.  But  when  the  survey  has  been  made  conformable 
to  the  entry,  and  the  entry  can  be  sustained,  the  call  for  the  sor- 
vey  may  support  an  entry.  The  boundaries  of  the  survey  mutt  be 
shown.  This  principle  is  fully  settled  by  the  docinons  of  ther 
courts  of  the  state  of  Kentucky.    Ihid, 

3.  It  has  been  a  settled  principle  in  Kentucky  that  surplus  land  does 

not  vitiate  an  entry,  and  a  survey  is  held  valid  if  maue  confbnnar 
bly  to  such  an  entry.    lUd* 

4.  The  principle  is  well  settled,  that  a  junior  entry  shall  limit  the  sur- 

vey of  a  prior  entry  to  its  calls.  This  rule  is  reasonable  and  just 
Ibid, 

5.  Until  an  entry  be  surveyed,  a  subsequent  location  must  be  governed 

by  its  calls;  and  this  is  the  reason  why  it  is  essential  that  every 
entry  shall  describe  with  precision  the  land  designed  to  be  appro- 
priated  by  it  If  tlie  land  adjoining  the  entry  should  be  covered 
by  a  subsequent  location,  it  would  be  most  unjust  to  sanction  a 
survey  of  the  prior  entry  bryoud  its  calls,  and  so  as  to  inchide  a 
part  of  the  junior  entiy.    Ihid 

6.  The  locator  may  survey  his  entry  in  one  or  more  surveys,  or  he 

may,  at  pleasure,  withdraw  a  part  of  his  entry.  When  a  part  of  a 
warrant  is  withdrawn,  the  rules  of  the  land  office  require  a  memo- 
randum on  the  margin  of  the  record  of  the  original  entry,  showing 
what  part  of  it  is  withdrawn.  IHd. 
7  In  giving  a  construction  to  an  entry,  the  intention  of  the  locator  b 
to  be  chiefly  regarded,  the  rame  as  the  intention  of  the  parties  in 
giving  a  construction  to  a  contr;  'st  If  a  call  be  impracticable,  it 
is  rejected  as  surplusage,  on  the  ground  that  it  was  made  through 
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miitakef  but  if  a  call  be  made  for  a  natural  or  attifictal  object,  it  j 

■hall  always  control  mere  courM  and  distance.  Where  theie  ie 
no  object  called  for  to  control  a  rectangular  figure,  that  form  shall 
be  given  to  the  iunrey.    Ibid. 

LANDS  AND  LAND  TITLES. 

1.  Florida  land  claims. 

%  Questions  on  the  ralidity  of  certain  entries  of  lands  in  the  state  of 
Kentucky,    ffolma  d  at.  r.  JVoui  H  al.    171. 

3.  A  sunrey  itsielf,  wliich  had  not  acquired  notoriety,  is  not  a  good  call 
for  an  entry.  But  when  the  sunrey  has  been  made  conformable 
to  the  entiy,  and  the  entiy  can  be  sustained,  the  call  for  the  survey 
may  support  an  entry.  The  boundaries  of  the  surrey  must  be 
shown.  This  principle  b  fully  settled  by  the  decisions  of  the 
courts  of  the  state  of  Kentucky.    Ibid. 

i.  II  has  been  a  settled  principle  in  Kentucky  that  surplus  land  does 
not  vituite  an  entry,  and  a  survey  is  held  valid  if  made  conforma- 
bly to  such  an  entry.    Ibid. 

.S,  The  principle  is  well  settled,  that  a  junior  entry  shall  limit  tlie  sur- 
vey of  a  prior  entry  to  its  calls.  This  rule  is  reasonable  and  just 
Ibid, 

6.  Until  an  entry  be  surveyed,  a  subsequent  location  must  be  governed 

by  its  cal1s«  and  this  is  the  reason  why  it  is  cssentiid  that  every 
entry  shall  describe  with  precision  the  land  designed  to  be  appro- 
priated by  it  If  the  land  atyoining  to  the  entry  should  be  covered 
by  a  subsequent  location,  it  would  be  most  unjust  to  sanction  a 
survey  of  the  prior  entry  beyond  its  calls^  and  so  as  to  include  a 
part  of  the  junior  entry.     Ibid. 

7.  The  locator  may  survey  his  entry  in  one  or  more  surveys,  or  he 

may,  at  pleasure,  withdraw  a  part  of  his  entry.  When  a  part  of  a 
warrant  is  withdrawn,  tlie  rules  of  the  land  office  require  a  memo- 
randum on  the  margin  of  the  record  of  the  original  entry,  showing 
what  part  of  it  is  withdrawn.    Ibid, 

8.  In  pnng  a  coni^ruction  to  an  entry,  the  intention  of  the  locator  is 

to  be  chiefly  regarded,  the  same  as  the  intention  of  the  parties  in 
giving  a  construction  to  a  contract  If  a  call  be  impracticable,  it 
is  rejected  as  surplusage,  on  the  ground  that  it  was  made  through 
mistake;  but  if  a  call  be  made  for  a  liatural  or  artificial  object,  it 
shall  always  control  mere  course  and  distance.  Where  there  is 
no  object  called  for  to  control  a  rectangular  figure,  that  form  shall 
be  given  to  the  survey.     Ibid. 

9.  Under  the.laws  of  Kentucky,  the  cancelling  of  a  deed  does  not  re- 

invest the  title  in  the  grantor.     Jbid, 

10.  In  the  case  of  Polk's  Lessee  v.  WendeU,  5  Wheat  308,  it  is  said 
by  t'ds  court,  that,  on  general  principles,  it  is  incontestable  that  a 
grantee  can  convey  no  more  than  he  possesses.  Hence,  those 
who  come  in  binder  a  void  grant,  can  acquire  nothing.  Sampey- 
reacei  al  v.  The  United  Siatei     2:2 
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11.  The  legal  title  to  lands  in  Ohio  can  only  be  pasted  by  a  proper 
conveyance  by  deed,  according  to  the  laws  of  that  state.  Moni$ 
r,  Batmar'i  Le8$ee.    554. 

LEX  LOCL 

A  bond  executed  by  a  public  officer,  for  the  due  perfonnanoe  of  bis 
official  duties  in  the  disbursement  of  public  money,  is  to  be  go- 
verned by  the  laws  of  the  United  States  as  they  operate  in  the 
district  of  Columbia,  the  accounts  of  the  officer  bdng  required  to 
be  settled  at  the  treasury  department.  Dufieon's  Han  v.  The 
UmUdSiaUB.    435. 

LIEN. 

Adnuralty. 

MANDAMUS. 

In  the  district  court  of  the  northern  district  of  New  York,  writs  of 
right  were  prosecuted  for  lands  lying  in  that  district,  and  nmther 
in  the  writs,  or  in  the  counts,  was  there  an  averment  of  the 
value  of  the  premises  being  sufficienlf  in  amount  to  gtve  the 
court  jurisdiction.  The  tenants  appeared,,  and  mored  to  disnusi 
the  cause  for  want  of  jurisdictiont  which  motion  was  granted.. 
Subsequently,  the  demandant  moved  to  reinstate  the  cases  and.to 
amend,  by  inserting  an  averment  that  the  premises  were  of  the 
value  of  ^N^  hundred  dollarsi  which  mo^on  was  denied  by  die 
court  Th|s .demandant  also  moved  the  court  to  compelfiillrt- 
cords  of  the  judgments  and  orders  of  dismisrion,  and  of  the  process 
in  the  several  suits,  to  be  made  up  and  filed,  so  that  the  demandant 
might  have  the  benefit  of  a  writ  of  error  to  the  topreme  cpur^  in 
order  to  have  its  decision  upon  the  grounds  and  merits  of  such 
judgmenlEs  and  orders.  The  district  court  refused  this  motioD. 
On  a  rule  in  the  sypreme  court  for  a  mandamus  to  the  district 
judge,  and  a  return  to  the  same,  it  waai  held,  that  the  refusal  to 
allow  the  amendment  to  the  writ  and  count,  by  inserting  the  aver- 
ment of  the  value  of  the  property,  was  not  the  subject  of  ezaminap 
tioii  in  this  court  The  allowance  of  amendments  to  pleadings 
is  in  the  discretion  of  the  judge  of  the  inferior  courts  and  no  con- 
trol over  the  action  of  the  judge  in  refusmg  or  admitting  them 
will  be  exercised  by  this  court.  The  court  granted  a  mandamus 
requiring  the  distinct  judge  to  have  the  records  of  the  cases  made 
up,  and  to  enter  judgments  thereon,  i)fi  order  to  give  the  demand- 
ant the  benefit  of  a  writ  of  error  to  the  supreme  court.  Ex  parte 
Bradairtet.    634. 

MARRIAGE  SETTLEMENT. 

1  The  whole  charge  of  the  circuit  court  was  brouglit  up  with  the  re- 
cord.    By  (he  court.    This  is  a  practice  which  this  court  have 
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nnifonnly  ducountenancedy  and  which  the  court  tnist  a  rule  i 
at  last  term  ynB.  effectually  aappress.  dHagniae  r,  Thomp$im,  348. 
3.  This  court  have  notfaiiig  to  do  with  comments  of  the  judge  of  the 
drcuit  court  upon  the  evidence.  The  case  of  Carver  v.  Jackson, 
4  Peters,  80,  81,  cited  upon  this  point.    IbkL 

3.  The  question  now  before  the  court  is,  whether  the  chaige  to  the 

juiy  in  the  circuit  court  contains  any  erroneous  statement  of  the 
law.  in  examining  it  for  the  purpose  of  ascertaining  its  correct- 
nesa^  the  whole  scope  and  bearing  of  it  must  be  taken  together. 
It  b  wholly  inadmissible  to  take  up  single  and  detached  pssssgrs, 
and  to  decide  upon  them  without  attending  to  the  contest  or 
without  incorporating  such  qualifications  and  ezpknations  as  na- 
turally flow  from  the  language  of  other  parts  of  the  charge.  The 
whole  is  to  be  construed  as  it  must  have  been  understood,  both  by 
the  court  and  the  jury,  at  the  time  it  was  delivered.    IbidL 

4.  Upon  principle  and  authority,  to  make  an  antenuptial  settlement 

void  as  a  fraud  upon  creditors,  it  is  necessary  that  both  parties 
should  concur  in,  or  have  cognizance  of  the  intended  fraud.  If 
the  settler  alone  intend  a  fraud,  and  the  other  party  have  no  no- 
tice of  it,  but  is  innocent  of  it,  she  is  not,  and  cannot  be  affected 
by  it  Marriage,  in  contemplation  of  the  law,  is  not  only  a  valua- 
ble  connderation  to  support  such  a  settlement,  but  is  a  considem- 
tion  of  the  highest  value,  and  fit>m  motives  of  the  soundest  policy, 
is  upheld  with  a  strong^  resolution.  The  husband  and  wife,  par- 
ties to  such  a  contract,  are  therefore  deemed,  in  the  highest  sense, 
purchasers  for  a  valuable  consideration;  and  so  that  it  is  bona  fide, 
and  without  notice  of  fraud,  brought  home  to  both  side%  it  be- 
comes unimpeachable  by  creditors.    Ibid, 

5.  Fraud  may  be  imputed  to  the  parties,  either  by  direct  co-operation 

in  the  original  deagn,  at  the  time  of  its  concoction,  or  by  construc- 
tive co-operation  from  notice  of  it,  and  carrying  the  design  upon 
such  notice  into  operation.    Ibid. 

C.  Among  creditors  equally  meritorious,  a  debtor  may  conscientiously 
prefer  one  to  another;  and  it  can  make  no  difference  that  the  pre- 
ferred creditor  is  his  own  wife.    Ibid. 

r  Marriage  articles  or  settlements  are  not  required  by  the  laws  of  New 
Jersey  to  be  recorded,  but  only  conveyances  of  real  eaUte:  and  as 
to  Conveyances  of  real  estate,  the  omission  to  record  them  avoids 
Ihem  only  as  to  purchasers  and  creditors,  leaving  tliem  in  full  force 
between  the  parties,     fbid. 

NAVY  AGENT. 

1.  The  act  of  the  37th  of  March  1804,  by  which  Uie  president  of  the 
United  States  was  authorized  to  attach  to  the  navy  yard  at  Wash- 
ington a  captain  of  the  navy  for  the  performance  of  certain  duties, 
was  correctly  construed  by  the  head  of  the  navy  department  until 
1839,  allowing  to  the  defendant  commi^^ionit  on  the  sums  paid  by 
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him,  as  the  special  agent  of  the  navy  department  in  makings  the 
disbursements.     UhUed  SiaiiM  ▼.  MoBianUl    1. 

3.  By  an  act  passed  10th  July  1833,  congress  authorised  the  appoint- 

ment of  a  separate  and  permanent  navy  agent  at  Washington,  and 
directed  the  performance  of  the  duties  *<not  only  for  the  navy 
yard  in  the  city  of  Washington,  but  for  the  navy  department,  un- 
der the  direction  of  the  secretary  of  the  navy,  in  the  payment  of 
such  accounts  and  claims  as  the  secretary  may  du?ect.'>  These 
duties  would  not  have  been  so  spedally  stated  in  this  act,  if  they 
had  been  considered  by  congress  as  coming  within  the  ordinary 
duties  of  an  agent  for  the  navy  yard  at  Washington,  under  the  act 
of  1804.  But  indepcpdent  of  this  consideration,  it  is  enough  to 
know  that  the  duties  in  question  were  discharged^  by  the  defend- 
ant, under  the  construction  given  to  the  law  by  the  secretary  of 
the  navy.  Ibid* 
X  Heads  of  the  public  departments  of  the  government 

4.  Public  accounts. 

PARTNERSHIP. 

There  is  no  doubt  that  the  liability  of  a  deceased  co»partner;  as  well 
as  his  interest  in  the  profits  of  a  concern,  may,  by  contract,  be  ex- 
tended beyond  his  death f  but  without  such  a  stipulation,  even  in 
the  case  of  a  co-partnership  for  a  term  of  years,  it  is  clear  that 
death  dissolves  the  concern.    SchdeJUId  v.  Eidkelberger,    586. 

PARDON. 

1 .  The  defendant  was  indicted  for  robbing  the  mail  of  the  United  States, 

and  putting  the  life  of  the  driver  in  jeopardy,  and  the  convic- 
tion  and  judgment  pronounced  upon.it  extended  to  both  offences. 
After  this  judgment  no  prosecution  could  be  maintained  for  the 
same  offence,  or  for  any  part  of  it,  provided  the  former  conviction 
was  pleaded.     United  States  y,W ikon,     150. 

2.  like  power  of  pardon  in  criminal  cases  bad  been  exercised  from 

time  immemorial  by  the  executive  of  that  nation  whose  language 
is  our  language;  and  to  whose  judicial  institutions  ours  bear  a 
close  resembhmce.  We  adopt  their  principles  respecting  the 
operation  and  effect  of  a  pardon  $  and  look  into  their  books  for  the 
rules  prescribing  tlie  manner  in  which  it  is  to  be  used  by  the  per- 
son who  would  avail  himself  of  it.  A  pardon  is  an  act  of  grace, 
proceeding  from  the  power  entrusted  with  the  execution  of  the 
laws,  which  exempts  the  individual  on  whom  it  is  bestowed  from 
the  punif  hment  the  law  inflicts  for  a  crime  he  has  conimitted.  It 
is  the  private,  though  official  act  of  the  executive  magistrate,  de- 
livered to  the  individual  for  whose  benefit  it  is  intended,  and  not 
communicated  officially  to  the  court  Ibid. 
X  It  is  a  constituent  part  of  the  juJicial  system,  that  the  judge  sees 
only  with  judicial  eyes,  and  knows  nothing  respecting  any  parti- 
cular case  of  which  he  is  not  informed  judicially.  A  privmte  deed 
Vol.  VII.— 4  P 
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not  commanicated  to  him,  whatever  may  be  its  character,  whether 
a  pardon  or  release,  b  totally  unknown,  and  cannot  be  acted  upon. 
The  looseness  which  would  be  introduced  into  judicial  proceed- 
ings  would  prove  fatal  to  the  great  principles  of  justice,  if  the 
judge  might  notice  and  act  upon  facts  not  brought  regulariy  into 
the  cause.  Such  a  proceeding,  in  ordinary  cases,  would  subvert 
the  best  established  principles,  and  would  overturn  those  rules 
which  have  been  settled  by  the  wisdom  of  ages.     Ibid. 

4.  .There  is  nothing  peculiar  in  a  pardon  which  ought  to  distinguish  it 

in  this  respect  from  other  facts:  no  legal  principle  known  to  the 
oourt  will  sustain  such  a  distinction.  A  pardon  is  a  deed,  to  the 
validity  of  which  delivery  is  essential;  and  delivery  is  not  complete 
without  acceptance.  It  may  then  be  rejected  by  the  person  to 
whom  it  is  tendered;  and  if  it  be  rejected,  we  have  discovered  no 
power  in  a  court  to  force  it  on  him.     Ibid, 

5.  It  may  be  supposed  that  no  being  condemned  to  death  would  reject 

a  pardon,  but  the  rule  must  be  the  same  in  capital  cases  and  in  mis- 
deiheanours.  A  pardon  may  be  conditionaf,  and  the  condition 
may  be  more  objectionable  than  the  punisliment  inflicted  by  the 
judgment.    JbU. 

6.  The  pardon  may  possibly  apply  to  a  diflPerent  person  or  a  different 

crime.  It  may  be  absolute  or  conditional.  It  may  be  controvert- 
ed by  the  prosecutor,  and  must  be  expounded  by  the  court  These 
circumstances  combine  to  show  that  this,  like  any  other  deed, 
ought  to  be  brpught  *<  judicially  before  the  court,  by  plea,  motion 
-  or  otherwise.'*  Ibid. 
7»  The  reason  why  a  court  rotost,  ex  officio,  take  notice  of  a  pardon  by 
act  of  parliament,  is,  that  it  is  considered  as  a  public  law,  having 
the  same  effect  on  the  case  as  if  the  general  law  punishing  the  of- 
fence liad  been  repealed  or  annulled.     Ibid 

PATENTS  FOR  NEW  AND  USEFUL  INVENTIONS. 

1.  Action  for  an  alleged  violation  of  a  patent  for  an  improvement  in 

guns  and  fire  arms.    Shaw  v.  Cocper.    392. 

2.  The  letters  patent  were  obtained  in  1822;  and  in  1829,  the  patentee 

liaving  surrendered  the  same  for  an  alleged  defect  in  the  specifi- 
cation,  obtained  another  patent.  This  second  patent  is  to  be  con- 
sidered as  having  relation  to  the  emanation  of  the  patent  of  1822; 
and  not  as  having  been  issued  on  an  original  application.     Ibid. 

3.  The  holder  of  a  defective  patent  may  surrender  it  to  the  department 

of  state,  and  obtains  new  one,  which  shall  have  relation  to  the  ema- 
nation of  the  first.    Ibid 

4w  The  case  of  Grant  and  others  v.  Raymond,  6  Peters,  220,  cited  and 
affirmed.    Ibid. 

5.  A  second  patent  granted  on  the  8iu>render  of  a  prior  one  being  a 
continuation  of  the  first,  the  rights  of  a  patentee  must  be  ascer- 
tained by  the  law  under  which  the  original  application  was  made. 
bid. 
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6.  By  the  prorisiont  of  the  act  of  coDgreii  of  ITth  April  1800^  citiseiw 

and  alieiif»  at  to  patent  rigfat%  are  pkced  fubatanftiaUjr  upon  the 
fame  ground.  In  either  caae^  if  the  inTention  was  known  or  uaed 
by  the  public  before  it  waa  patented,  the  patent  is  rmd*  In  bodi 
cases^  the  right  must  be  tested  by  the  same  rule.    liUL 

7.  What  use  by  the  public,  before  the  application  is  made  lor  a  patent, 

shall  make  Toid  the  right  of  a  patentee.    /6u/. 

8.  From  an  examination  of  the  rarious  provisions  of  the  acts  of  con- 

gress reUtire  to  patents  for  useful  inrention^  it  clearly  appears 
that  it  was  the  intention  of  the  legislature,  by  a  compliance  with 
the  requisites  of  the  law,  to  Test  the  exclusive  right  in  the  inven- 
tor only  I  and  that,  c  «  condition  that  his  invention  was  neither 
known  nor  Uaed  by  the  public,  before  his  ^iplication  for  a  patent 
If  such  use  or  knowledge  shall  be  proved  to  have  existed  prior  to 
the  application  for  the  patent,  the  act  of  1793  declares  the  patent 
void(  and  the  right  of  ah  alien  is  vacated  in  the  same  manner,  by 
proving  a  foreign  use  or  knowledge  of  his  invention.  That  know- 
ledge or  use  which  would  be  fatal  to  the  patent  right  of  a  citizen» 
would  be  equally  so  to  the  right  of  an  alien.  /ML 
%  The  knowledge  or  use  spoken  of  in  the  act  of  congress  of  1793, 
could  have  referred  to  the  public  onlyi  for  the  provision  would  be 
nugatory  if  it  were  applied  to  the  inventor  himself.  He  must  ne- 
cessarily have  a  perfect  knowledge  of  the  thing  invented,  and  of 
its  use,  before  he  can  describe  it,  as  by  law  he  is  required  to  do 
preparatory  to  the  emanation  of  a  patent*    IIM* 

10.  There  may  be  cases  in  whicli  a  knowledge  of  the  invention  may  be 
surreptitiously  obtained  and  communicated  to  the  public,  that  do 
not  affect  the  right  of  the  inventor.  Under  such  circumstances^ 
no  presun^ption  can  arise  in  fiivour  of  an  abandonment  of  the 
right  to  the  public  by  the  inventor:  though  an  acquiescence  on 
his  part  will  lay  the  foundation  for  such  a  presumption.  It  is  un- 
doubtedly  just  that  every  discoverer  should  realize  the  benefits 
resulting  from  his  discovery*  for  the  period  contemplated  by  law. 
But  those  can  only  be  reserved  by  a  substantial  compliance  with 
every  legal  requisite.  This  exclusive  right  does  not  rest  alone  on 
his  (^scovery,  but  also  upon  the  legal  sanctions  which  have  been 
given  to  it,  and  the  forms  of  law  with  which  it  has  been  clothed. 
Ihid. 

1 1 .  No  matter  by  what  means  an  invention  may  have  been  communi- 
cated to  the  public  before  a  patent  is  obtained,  any  acquiescence 
in  the  public  use  by  the  inventor  will  be  an  abandonme.it  of  the 
right.  If  the  right  were  asserted  by  him  who  fraudulently  ob- 
tained  it,  perhaps  no  lapse  of  time  could  give  it  validity.  But  the 
public  stand  in  an  entirely  different  relation  to  the  inventor.  His 
right  would  be  secured  by  giving  public  notice  that  he  was  the 
inventor  of  the  thing  used,  and  that  he  should  apply  for  a  patent. 
Ihid. 

12.  The  acquiescence  of  an  inventor  in  the  public  use  of  his  invention. 
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can  in  no  case  be  presumed  where  lie  has  no  knowledge  of  lach 
ase.  But  this  knowledge  may  be  presumed  from  the  circumstan- 
ces of  the  case.  This  will  in  general  be  a  fiwt  for  a  jury:  and  if 
the  inventor  do  not,  immediately  after  this  notice,  assert  his  right, 
it  is  such  evidence  of  acquiescence  in  the  public  use,  as  for  crer 
afterwards  to  prevent  him  from  asserting  it.  After  his  right  shall 
be  perfected  by  a  patent,  no  presumption  arises  against  it  from  a 
subsequent  use  by  the  public.     Ibid. 

13.  A  strict  construction  of  the  act  of  congress,  as  it  regards  the  public 
use  of  an  inveniion  before  it  is  patented^  is  not  only  required  by 
its  letter  and  spirit,  but  also  by  sound  policy.     Ibid, 

14.  The  question  of  abandonment  to  the  public,  does  not  depend  on 
the  intention  of  the  inventor.  "Whatever  may  be  the  intention,  if 
he  stiff ers  his  invention  to  go  into  public  use,  through  any  means 
whatsoever,  without  an  immediate  assertion  of  his  right,  he  is  not 
entitled  to  a  patent<  nor  will  a  patent  obtained  under  such  circum- 
stances protect  his  right.    lUd. 

PLEAS  AND  PLEADING. 

Practice. 

PRACTICE. 

1.  A  case  not  being  properly  prepared  in  the  circuit  court  for  a  hearing, 
the  decree  was  reversed,  and  the  cause  remanded,  with  liberty  to 
the  plaintiff  lo  amend  his  bill.    Eitho  ei  al,  v.  Lear,    130. 

3.  A  decree  was  pronounced  by  the  district  court  of  the  United  States 
for  the  district  of  Alexandria,  in  December  1629,  from  which  the 
defendants  appealed,  but  did  not  bring  up  the  record.  At  Janu- 
ary term  183:2,  the  appellees,  in  pursuance  of  the  rule  of  court, 
brought  up  the  record  and  filed  it;  and,  on  motion  of  their  coua- 
sel,  the  appeal  was  dismissed.  On  the  9th  of  March  1833,  a  sta- 
tion was  signed  by  the  chief  justice  of  the  court  for  the  district  of 
Columbia,  citing  the  plaintiffs  in  tho  original  action  to  appear  be- 
fore the  supreme  court,  then  in  eeaeion^  and  show  cause  why  the 
decree  of  the  circuit  court  should  not  be  corrected.  A  copy  of 
the  record  was  returned  with  the  citation,  <*  executed"  and  filed 
with  the  clerk,  lly  the  court.  The  record  is  brought  up  irregu- 
larly, and  the  cause  must  be  dismissed.  Yeatan  et  aL  r.  Lenox 
ei  al.    220. 

3.  The  act  of  March  1803,  which" gives  the  appeal  from  decrees  in 

chancery,  subjects  it  to  the  rules  and  regulations  which  govern 
writs  of  error.  Under  this  act  it  has  been  always  held  that  an  ap- 
peal may  be  prayed  in  court  when  the  deC  ie  is  pronounced.  But 
if  the  appeal  be  prayed  after  the  court  has  risen,  the  party  must 
proceed  in  the  same  manner  as  had  keen  previously  directed  in 
writs  of  error.    Ibid. 

4.  The  judicial  act  directs  that  a  irrit  of  error  must  be  allowed  by  a 

judge,  and  that  a  ciution  shall  be  returned  with  the  record;  the 
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advene  party  to  have  at  lea»t  twenty  days  notice.  Thii  notice, 
the  court  underttandiy  is  twenty  days  before  the  return  day  of  the 
writ.    Ibid. 

5,  Under  the  provisions  of  an  act  of  congress  passed  on  the  36th  ^by 
1824»  proceedings  were  instituted  in  the  superior  court  of  the  ter- 
ritory of  Arkansas,  by  whi^  a  confirmation  was  claimed  of  k  gfrant 
of  land  alleged  to  have  been  made  to  the  petitioner,  Sampeyreac, 
by  the  Spanish  government,  prior  to  th  cession  of  Louisiana  to 
the  United  States  by  tlie  treaty  of  April  3d,  1803.  This  claim  was 
opposed  by  the  district  attorney  of  the  United  States;  and  the 
court,  after  hearing  evidence,  decreed  that  the  petitioner  recover 
the  land  from  tlie  United  States.  Afterwards,  the  district  attorney 
of  the  United  States,  proceeding  on  the  authority  of  the  act  of  8th 
May  1830,  filed  a  bill  of  review,  founded  on  the  allegation  that  the 
original  decree  was  obtained  by  fraud  and  surprise,  that  the  docu- 
ments produced  in  support  of  the  claim  of  Sampeyreac  were  forged* 
and  that  the  witnesses  who  had  been  examined  to  sustain  the  same 
were  perjured.  At  a  subsequent  term  Stewart  was  allowed  to 
become  a  defendant  to  the  bill  of  review,  and. filed  an  answer,  in 
which  the  fraud  and  forgery  are  denied,  and  in  which  he  asserts 
that  if  the  same  were  committed,  he  is  ignorant  thereof,  and  asserts 
that  he  is  a  bona  fide  purchaser  of  the  land  for  a  valuable  const* 
deration,  from  one  John  J.  Bowie,  who  conveyed  to  him  the  claim 
of  Sampeyreac  by  deed,  dated  about  the  22d  October  1828.  On 
a  final  hearing,  the  court  being  satisfied  of  the  forgeiy,  perjury 
and  fraud,  reversed  the  origiiud  decree.  Held,  that  these  pro- 
ceedings were  legal,  and  were  authorized  by  the  act  of  the  5th  d 
May  1830.    Sampeyreac  eiaLv.The  United  Slaiea.    232. 

6.  The  act  for  regelating  processes  in  the  courts  of  the  United  States, 
provides  that  the  forms  and  modes  of  proceeding  in  courts  of 
equity,  and  in  those  of  admiralty  and  maritime  jurijidiction,  shall 
be  according  to  the  principles,  rules  and  usages  which  belong  to 
courts  of  equity  find  to  courts  of  admiralty,  respectively,  as  con- 
tradistinguished from  courts  of  common  law,  subject,  however,  to 
alterations  by  the  courts,  &c.  This  act  has  been  generally  under- 
stood to  adopt  the  principles,  rules  and  usages  of  the  court  of 
chancery  of  England.     Fattier  v.  Hinde,    252. 

7-  It  is  the  settled  practice"  in  the  courts  of  the  United  States,  if  the 
case  can  be  decided  on  its  merits,  between  those  who  are  regularly 
before  them,  although  other  persons,  not  within  their  jurisdiction, 
may  be  collaterally  or  incidentally  concerned,  who  must  have  been 
made  parties  if  they  had  been  amenable  to  its  process,  that  these 
circumstances  shall  not  expel  other  suitors  whp  have  a  constitu- 
tional and  legal  right  to  submit  their  case  to  a  court  of  the  United 
States;  provided  the  decree  may  be  made  without  aflTecting  their 
interests.  This  rule  has  also  been  adopted  by  the  court  of  chan* 
eery  in  England.    Ibid, 

8.  The  plea  was  offered  after  issue  was  joined  on  a  plea  in  bar,  and 
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the  ftrgunent  of  the  ouite  b»d  eommeneed.  The  court  might 
mdmit  it{  mnd  the  court  might  alfo  reject  it  It  wu  in  the  difcre- 
tioD  of  the  court  to  allow  or  refute  this  addttioiud  plea.  As  it  did 
not  go  into  the  merits  of  the  case,  the  court  would  undoubtedljr 
hare  acted  right  in  rejecting  it  Breedkve  daLr.  Nkobi  d  aL 
413. 

9.  All  the  proceedings  in  a  case  are  supposed  to  be  within  tiie  control 

of  the  court  while  they  are  m  paper,  and  before  a  jury  is  sworn, 
or.  judgment  given.  Orders  made  may  be  rerised,  and  such  as  in 
the  judgment  of  the  court  may  have  been  irregular  or  improperly 
made,  may  be  set  aside.    Ibid* 

10.  Action  on  a  bond  ekeeuted  by  William  Carson,  as  paymsster,  and 
signed  by  A.  L.  Duncan  and  John  Carson  as  his  sureties,  condi- 
tioned that  William  Carson,  paymaster  Ibr  the  United  Stately 
should  perfbrm  the  duties  of  that  office  within  the  district  of  Or- 
let ns.  The  breach  alleged  was  that  W.  C  had  received  laige 
sums  of  money  ill  his  official  capacity,  in  bir  life  time,  which  he 
had  reiiised  to  pay  into  the  treasury  of  the  United  States.  The 
bond  was  drawn  in  the  names  of  Abner  L.  Duncan,  John  Carson 
and  Thomas  Duncan  as  sureties  for  William  Carson,  but  was  not 
escecuted  by  Thomas  Duncan.  There  were  no  witnesses  to  the 
bond,  but  it  was  acknowledged  by  all  the  parties  to  it  before  a 
notary  public.  The  defendants,  the  heirs  and  representadTes  of 
A.  L.  Duncan,  in  answer  to  a  petition  to  compel  tiie  payment  of 
the  bond,  say  that  it  was  stipulated  and  understood,  when  the  bond 
was  executed,  that  one  Thomas  Duncan  should  sign  it,  which  was 
never  done,  and  the  bond  was  never  completed!  and  therefore 
A.  L.  Duncan  was  never  bound  by  it:  they  also  say,  that,  as  the 
representatives  of  A,  L.  Duncan,  they  are  not  liable  for  the  alleged 
ddTalcation  of  William  Carson,  because  he  acted  as  paymaster  out 
of  the  limits  of*  the  district  of  Louisiana;  and  the  deficiencies,  if 
any,  occurred  without  the  limits  of  the  said  district  Befbre  the 
juTy  were  sworn  the  defendants  offered  a  statement  to  the  court 
for  the  purpose  of  obtaining  a  special  verdict  on  the  facts,  accord- 
ing to  the  provisions  of  the  act  of  the  legislature  of  Louisiana  of 
1818.  The  court  would  not  suffer  the  same  to  be  given  to  the 
jury  for  a  special  finding,  because  it  **  was  contrary  to  the  practice 
of  the  court  to  compel  a  jury  to  find  a  special  verdict"  The  judge 
charged  the  jury  that  the  bond  sued  upon  was  not  to  be  governed 
by  the  laws  of  Louifflana  in  force  when  the  bond  was  signed  at 
New  Orleans,,  but  that  this  and  all  similar  bonds  must  be  consider- 
ed as  having  been  executed  at  the  seat  of  the  government  of  the 
United  States,  and  to  be  governed  by  the  principles  of  the  com- 
mon law  4  that  although  the  copy  of  the  bond  sued  on,  which  was 
certified  fVom  the  treasury  depsrtment,  exhibited  a  scrawl  instead 
of  a  seal,  yt't  they  had  a  right  to  presume  that  the  original  bond 
had  htpn  executed  aceofding  to  law;  and  that  in  the  absence  of  aD 
prodfns  to  tbe  finfiti  of  Ae  dMrict  of  New  Oitoansi  the  jury  wa 
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bound  to  pMnimeUiit  tlie  d«frkition  oeouned  withb  tfaediitricti 
•od  if  the  paynaiter  aeted  beyond  the  linitt  ef  the  district^  it  wm 
inouBibeiit  on  the  defendants  to  prove  the  fact:  held,  that  there 
waa  no  etror  in  theae  deeiaiona  of  the  district  court  of  Louisiana. 
J)mem*iBriny.7UUmUd8uae9.    435. 

11.  This  ia  an  official  bond,  and  waa  given  in  putiuance  of  a  law  of  the 
United  Statea.  By  thia  law,  the  conditiona  of  the  bond  were  fizedf 
and  also  the  manner  in  which  ita  obligations  should  be  enforced. 
It  waa  delivered  to  the  treasury  department  at  Waahington;  and  to 
the  treaaoiy,  did  the  paymaster  and  hia  sureties  become  bound  to 
pay  any  moneys  in  liJs  hands.  These  powers  exercised  by  the 
federal  government  cannot  be  questioned.  It  has  the  power  of 
prescribing  under  its  own  laws,  what  kind  of  security  shall  be 
given  by  ita  agenta  for  a  faithful  discharge  of  their  public  duties. 
And  m  auch  caaea  the  local  law  cannot  affect  the  contract,  as  it  b 
made  with  the  government^  and,  in  contemplation  of  law,  at  the 
phce  where  ita  principal  powera  are  exerciaed.    IlntL 

13.  It  ia  not  essential  that  any  court^  in  establishing  or  changing  its 
practice,  aliould  do  ao  by  the  adoption  of  written  rules.  Its  prac- 
tice may  be  established  by  a  uniform  mode  of  proceeding  for  a 
aeriea  of  years,  and  this  forms  the  law  of  the  court  In  thia  case  it 
appears  that  the  Louisiana  law,  which  regulated  the  pracdce  of  the 
district  court  of  Louisiana,  has  not  only  been  repealed,  but  the  re- 
cord shows  that  in  the  year  1830,  when  the  decision  was  given  in 
this  case,  there  was  no  such  practice  of  the  court,  as  was  adopted 
by  the  act  of  congress  of  36th  May  1834.  The  court  refused  the 
statement  oi  &cts  to  go  to  the  jury  for  a  special  finding,  because 
they  say  **euch  waa  contrary  to  the  practice  of  the  court''  By 
the  courtt  On  a  question  of  practice,  it  would  seem  that  the  de- 
cision of  the  district  court  aa  to  what  the  practice  is  should  be  con- 
clusive. The  practice  of  the  court  cannot  be  better  known  and 
establiahed  than  by  its  own  solemn  adjudications  on  the  subject. 
Ibid. 

13.  On  the  13th  of  February  1807,  an  attachirent  was  regularly  issued 
by  the  court'of  Williamson  county,  Tennessee,  and  waa,  on  the 
13th  of  the  same  month,  levied  on  a  tract  of  land,  the  property  of 
the  defendant  in  the  suit  Judgment  by  default  was  entered  on 
the  15th  of  October  ISOT;  the  property  was  on  motion  condemned, 
and  a  writ  of  venditioni  exponaa  issued  on  the  34tb,  which  came 
intothe  handa  of  the  sheriff  on  the  28th  of  October,  who  sold  the 
proper^  under  it,  on  the  3d  of  January  1808.  The  county  of  WO- 
liainaon  was  divided  on  the  16th  of  November  180r»  and  that  part 
of  the  land  for  which  thia  ejectment  waa  brought,  lay  .in^ the  new 
county  called  Maury.  Held,  that  the  prooeaa  of  execution  for  die 
sale  of  the  land,  under  which  it  waa  add  by  the  aherlff,  was  a  di- 
rection to  the  aheriff  to  sell  the  specific  property,  which  waa 
ahready  in  hia  pe«ession,  by  rirtue  of  the  attachment,  and  waa 
already  condemned  by  the  competent  tribunal    The  inhanquent 
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diTiilon  of  the  county  could  not  divett  hb  totted 

prive  the  officer  of  the  power  to  finish  a  prooM  which  wis  alreadj 

begun.    TyreWtffeirtr.  MoitnineeiaL    464. 

14.  The  initruotiont  given  to  the  juiy,  not  conferming  to  the  inoe 
made  up  by  the  pleeding^  a  renire  de  noro  was  awarded.  SeaU 
r.  Lund* 9  JidmmUiraiot*    596. 

15.  It  is  not  essential  that  any  court,  in  establishing  or  changing  its 
practice,  should  do  so  by  the  adoption  of  written  rules.  Its  prae- 
Uce  may  be  established  by  a  uniform  mode  of  proceeding  for  a 
series  of  years,  snd  this  forms  the  law  of  the  court.  In  this  case  it 
appears  that  the  Louisiana  law,  which  regulated  the  practice  of 
the  dutrict  court  of  Louisiana,  has  not  only  been  repealed,  but  the 
record  shows  that  in  the  year  1830^  when  the  decision  was  giren 
in  this  case,  there  was  no  such  practice  of  the  court,  as  was  adopt- 
ed by  the  act  of  cong^ress  of  36th  May  1824.  The  court  refined 
the  statement  of  fiicts  to  go  to  the  Juiy  for  a  spedal  finding,  be- 
cause they  say  «■  such  was  contrary  to  the  practice  of  the  court" 
By  the  court  On  a  question  of  practice,  it  would  seem  that  the 
decision  of  the  district  court  as  to  what  the'practice  is  should  be 
conclusive.  The  practice  of  the  court  cannot  be  better  known 
and  established  than  by  its  own  solemn  adju^catiops  on  the  sub- 
ject.   Dunean*a  Bun  v.  The  JJhiUd  StaUa.    435. 

16.  In  cases  where  the  demand  is  not  for  money,  and  the  nature  of  the 
action  does  not  require  the  value  of  the  thing  demanded  to  be 
stated  in  the  declaration,  the  practice  of  this  court,  and  of  the 
courts  of  the  United  States  has  been,  to  allow  the  value  to  be  given 
in  evidence.    Ex  parte  Braditreei,    634. 

17.  This  court  will  not  exercise  any  control  over  the  proceedings  oi 
an  inferior  court  of  the  United  States,  in  allowing  or  refusing  to 
allow  amendments  in  the  pleadings,  in  cases  depending  in  those 
courts;  but  every  part}*  in  such  courts  has  a  right  to  the  judgment 
of  this  court  in  a  suit  brought  in  those  courts,  provided  the  matter 
in  dispute  exceeds  the  value  of  two  thousand  dolUrs.    Ibid, 

PRINCIPAL  AND  SURETY. 

Guarantee. 

PROCESS. 

The  form  of  process  in  the  case  of  The  State  of  Rhode  Island  v.  The 
Sute  of  Massachusetts.    Ehode  Island  v.  MauadiumUe.    651. 

PROMISSORY  NOTE. 

1.  Whether  certain  facts  in  reference  to  an  alleged  notice  to  the  in- 
dorser,  and  demand  of  payment  ot  a  promissory  note  by  the  drawer, 
amotmted  to  a  waiver  of  the  objection  to  the  want  of  demand  and 
notice,  is  a  question  of  fact,  and  not  matter  of  law,  fiir  the  consi- 
deration of  the  jury.    Unitm  Bank  v*  Magmd^.     '>87. 

^.  Usury. 
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1.  The  United  Stites  brought  an  %ction  agwnst  General  Ripley  for  a 

eertaui  amount  of  public  money  he  had»  aa  was  alleged,  ikiled  to 
aeeoont  for  and  pay  over  aa  the  law  required.  The  defendant  was 
in  the  aerFice  of  the  United  States  from  1812  to  1817|  and  was 
promoted  at  difFerent  periodsy  until  he  rengned  bis  commission  as 
major*genend  by  brevet  in  the  latter  year.  During  this  period  he 
rendered  distinguished  and  active  militaiy  services  to  his  country, 
and  received  the  pay  and  emoluments  to  which  his  rank  entitled 
him»  under  the  law  and  regulations  applicable  thereto.  Large 
sums  of  moneys  passed  through  his  hands,  and  were  disbursed  by 
him  for  the  supplies  of  the  troops  under  his  command.  He  claimed 
a  commission  on  these  sums,  and  oflfered  evidence  to  prove  that 
similar  allowances  had  been  made  to  others.  He  also  claimed 
extra  pay  or  compensation  fbr  services  performed  by  him,  not 
within  the  line  of  Ins  duty,  in  preparing  plans  of  fortifications,  and 
for  procuring  and  forwarding  supplies  of  provisions,  &c.  to  troops 
of  the  United  States,  bejrond  his  military  command.  These  claims 
were  rensted  by  the  United  States  on  the  ground  that  no  other 
compensation  could  be  allowed  to  him  than  such  as  was  mentioned 
or  defined  by  the  laws  of  the  United  States,  by  instructions  of  the 
prendent,  or  by  the  legal  regulations  of  the  war  department. 
UnUed  States  v.  Bipley,    18. 

2.  It  is  presumed  that  every  person  who  has  been  engaged  in  the  pub- 

lic service  has  received  tl&e  compensation  allowed  by  law,  until  the 
contrary  appear.  The  amount  of  compensation  in  Uie  military  serr 
vice  may  depend,  in  some  degree,  on  the  regulations  of  the  war 
department;  but  such  regulations  must  be  uniform,  and  applicable 
to  aH  officers  under  the  same  circumstances.    Ibid. 

3.  If  the  disbursements,  for  which  compensation  is  claimed,  were  not 

such  as  were  ordinarily  attached  to  the-  duties  of  the  officer,  the 
ftct  should  be  stated^  and  also  that  the  service  was  performed 
under  the  sanction  of  the  government,  or  under  such  circumstancei 
as  rendered  the  extra  labour  and  responsibility  assumed  in  perform- 
ing it  necessary.    Ibid, 

4.  Should  the  accounting  officer  of  the  treasury  refuse  to  allow  an 

officer  tiie  established  compensation  which  belongs  to  lus  station, 
the  claim,  haidng  been  rejected  by  the  proper  department,  ahould, 
unquestionably,  be  allowed  by  way  of  set-oiTto  the  demand  of  the 
government  by  a  court  and  jury.    Ibid, 

5.  And  it  is  equally  clear,  that  an  equitable  allowance  should  be  made 

in  the  same  manner  for  extra  services  performed  by  an  officer 
which  did  not  come  within  the  line  of  his  official  duty,  and  which 
had  been  performed  under  the  sanction  of  the  government,  or 
under  circumstances  of  peculiar  emergency.  In  such  a  case  the 
compenation  should  be  graduated  by  the  amount  paid  for  like 
services  under  similar  circumstances.  Usage  may  be  safely  relied 
upon  in  such  cases^  as  fixing  a  just  compensation .  Ibid, 
6  However  valuable  tue  plans  for  fortifications,  prepared  by  a  public 
Vol.  VII.— 4  Q 


Digitized  by  VjOOQIC 


722  INDEX 

PUBLIC  AQENTS  AND  OFFICEBS. 

officer,  may  hMwe  been,  vadem  thej  w«re  prepared  at  Oie  lequeal 
of  the  govemnient*  or  were  indiapeoMble  to  the  public  aervioe,  as 
a  matter  of  right,  a  compenaation  for  them  cannot  be  churned 
Jbid. 

7  The  chuma  of  cmnpentation  set  up  by  a  pobttc  oflleer»  meat  be 
brought  within  the  eatabliahed  rulea  on  the  aubjfet»  bclbce  they 
can  receive  jodidal  tanction.    Ibid. 

^  The  United  Statea  inadtuted  an  action  to  reeorer  a  balance,  certified 
at  the  treaattiy,  agatnat  the  defendant  on  the  aettlement  of  hia 
aocoonti  aa  lecretaiy  to  the  commimionen  of  the  nary  hoapitri 
fund.  Upon  thia  settlement,  the  defendant  aet  up  a  claim  for 
compenaation,  for  what  he  oonaideied  extra  aenrioei^  in  bringing 
up  and  arrmnging  the  reeorda  of  the  board*  antecedent  to  hia  ap- 
pointment as  secretary;  and  also  for  eommissiona  on  the  disburse- 
ment of  moneys  under  the  orders  of  the  boaxd.  Theae  claims 
were  rejected  by  the  aceountin|^  ofticers  of  the  treasury,  «nd  were 
on  the  trifd  set  up  by  way  of  set^ofT  against  the  desnnd  on  the 
part  of  the  United  States.  Held:  that  the  allowanc'e  of  compen- 
sation by  a  fixed  salary  to  the  defendant,  as  the  secretarj^of  the 
board  of  the  nsT}'  hospital  commissioners,  did  not  exclude  his  right 
to  claim  extra  compenaation  for  the  disbursement  of  moneys  be- 
longing to  the  nary  hospital  fund-  Held:  that  it  was  not  necessary 
to  entitle  the  defendant  to  ateh  compensation,  tbat  the  board  of 
commisrionera  should  have  passed  a  reaohition  for  the  payment  of 
such  commissions,  and  that  the  claim  of  confmissiona  should  have 
been  sanctioned  and  settled  by  the  board,  in  order  to  enable  the 
defendant  to  set  up  a  claim  against  the  United  Stales.  United 
States  V.  FiUttrmm.    2a 

9.  The  authority  of  the  commissioners  to  appoint  a  secretary  was  not 

denied;  and  this  same  authority  must  necessarily  exist,  to  appoint 
agents  and  superintendents  for  tlie  management  of  the  business 
connected  with  the  emplqsrment  of  the  fond;  and  which,  in  the 
abaence  of  any  regulation  by  law  on  the  subject^  must  carry  with 
it  a  right  to  determine  the  compenaation  to  be  allowed  them. 

im. 

10.  From  the  testimony  in  the  case^  it  is  very  certain  that  the  secretaiy 
of  the  navy  considered  the  agency  of  the  defendant  in  relation  to 
the  fond  aa  entirely  distinct  ttwn  hia  iSnly  as  seeretaiy^,  and  for 
which  he  was  to  have  extra  compensatifilk  And  it  ia  flatly  to  be 
collected  from  hia  depoaition  that  all  tiiis  recoved  the  direct  aanc- 
tion  of  all  the  commissioners.  But  whether  it  ^d  or  not,  it  wsa 
^uidini^  on  the  board;  for  the  secretaiy  of  the  navy  was  the  acting 
commissioner,  having  the  authority  of  the  board  for  doing  what  he 
did,  and-his  acts  were  the  aeta  of  the  board,  in  Jodgment  of  kw. 
It  was  therefore  an  express  contmct  entered  iofeo  between  the 
boaid  or  it&  agent,  and  the  defendant;  and  it  was  not  m  the  power 
of  Ae  hoard,  composed  even  of  the  samemen  after  the  service 
had  been  performed,  to  rescind  the  oeoirnet,  and  withheld  frem 
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the  defendant  the  itipuUted  compensation.  Thert  is  no  doubt, 
the  boards  composed  of  other  members»  had  the  same  power  c  er 
this  matter  as  the  former  board}  but  it  cannot  be*  admitted  that  it 
had  any  greater  power.  The  rejection  therefore  of  these  claims, 
on  the  7th  of  September  1B29,  alter  all  the  senrices  had  been  per- 
formed by  the  defendant,  Can  have  no  influence  upon  the  question. 
lUd. 

11,  There  is  no  general  principle  of  law  known  to  the  court,  and  no 
authority  haa  been  shown  establishing  the  doctrine  that  all  the 
proceedings  of  such  boards  must  be  in  writing,  or  that  they  chall 
be  deemed  void}  unless  the  statute  under  which  they  act  shall  re- 
quire their  proceedings  to  be  reducea  to  writing.  It  [^  certainly 
flt  and  proper  that  every  important  transaction  of  the  board  should 
be  committed  to  writing;  bui  the  law  imposes  no  such  indispensa- 
ble duty.  The  act  of  1811,  4  Laws  U.  S.  311,  constituting  the 
fund  for  navy  hospitalif  only  makes  the  secretaries  of  the  navy, 
treasury  and  war  departments,  a  board  of  commissioners,  by  the 
name  and  style  of  commissioners  ol  navy  hospitals,  and  gives  some 
general  directidna  in  what  way  the  fund  in  to  be  employed:  but 
the  mode  and  manner  of  transacting  their  business  is  not  in  any 
way  prescribed.    Ibid. 

13.  It  is  not  true  even  with  respect  to  corporations,  that  ail  their  acts 
must  be  established  by  positive  record  evidence.  In  the  case  of 
the  Bank  of  the  United  SUtes  v.  Dandridge,  12  Wheat.  69»  thia 
court  say,  "  we  do  not  admit,  as  a  general  proposition,  that  the 
acts  of  a  corporation  are  invalid  merely  from  an  omission  to  have 
them  reduced  to  writings  unless  the  statute  creating  it,  makes  such 
writing  indispensable  as  evidence,  or  to  give  them  an  obligatory, 
force.  If  the  statute  imposes  such  restriction,  it  mustt  be  obeyed. 
If  the  board  had  authority  to  employ  the  defendant  to  perform  the 
services  which  he  has  rendered,  and  these  services  have  been  ac- 
tually rendered  at  the  request  of  the  board,  the  law  implies  a  pro- 
mise to  pay  for  the  same.  This  principle  b  fully  established  in 
the  case  of  the  United  SUtes  v.  Wilkins,  6  Wheat  143:  which 
brought  under  the  consideration  of  the  court,  the  act  of  the  3d  of 
March  1797, 3  Iaws  U.  S.  594»  providing  for  the  settlement  of  ac- 
counts between  the  United  States  and  public  receivers.    Ibid, 

IS.  The  instructiMs  gyyen  to  the  jury  by  the  circuit  court  were:  if  the 
jury  believe "liem  the  evidence,  that  the  regular  duties  to  be  per- 
fbrmed  by  the  defendant,  as  secretary  to  the  commissioners  of  the 
navy  hospital  fund,  at  the  stated  salary' of  two  hundred  and  fifty 
dollars  per  annumy  did  not  extend  to  the  receipt  and  disbursement 
of  the  fund:  that  the  duty  of  receiving  and  disbursing  the  fund 
waa  required  of  and  performed  by  him,  as  an  extra  service,  over 
and  above  the  reguUr  duties  of  his  said  appmntment;  that  it  has 
been  fbr  many  yean  the  general  practice  of  the  government  and 
its  several  departments  to  allow  to  persons^  though  holding  offices 
or  clerkships,  for  the  proper  duties  of  which  they  receive  stated 
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salaries  or  other  Jixed  compensation,  commisbioiu*,  over  aud  above 
such  salaries  or  other  compensation,  upon  the  receipts  and  dis- 
bursements of  public  moneys,  appropi4ated  by  law  for  particular 
services,  when  sufib  receipts  and  disbursements  were  not  among 
the  ordinary  and  regular  duties  appertaining  to  such  offices  or 
clerkships,  but  superadded  labour  and  responsibility,  apart  from 
such  ordinary  and  regular  duties:  and  that  the  defendant  took 
upon  himself  the  labour  and  responsibility  of  such  receipts  and  ex- 
penditures of  the  navy  hospital  fund,  at  the  request  of  said  com- 
missioners, or  witli  an  understanding  on  both  sides,  that  he  should 
be  compensated  for  the  same,  as  extra  service,  by  the  allowance  off 
^  a  commission  on  the  amount  Of  such  receipu  and  expenditures: 

then  it  is  competent  for  the  jury  in  this  case,  to  allow  such  com* 
mission  to  tlie  defendant,  on  the  said  receipts  and  disbursements^ 
as  the  jury  may  find  to  have  been  agreed  upon  between  the  nid 
commissioners  and  the  defendant:  or,  in  the  absence  of  any  spe- 
cific agreement,  fixing  tlie  rate  of  commissions  at  such  rate  »s  the 
juxy  shall  find  to  be  reasonable  and  conformable  to  the  general 
usage  of  the  government,  and  its  departments,  in  the  like  cases. 
These  instructions  were  entirety  correct,  and  in  conformity  to  the 
rules  and  principles  of  the  law  on  this  subject.  Ibid. 
14.  Upon  the  trial  of  this  cause,  the  defendant  offered  to  prove,  by 
parol  testim  my,  the  general  usage  of  the  different  departments  of 
the  govern!  lent,  in  allowing  commissions  to  the  officers  of  govern^ 
ment  upon  disbursements  of  money  under  a  special  authority  not 
connected  with  their  regular  official  duties.  The  counsel  of  the 
United  States  objected  to^the  admission  of  parol  evidence  to  prove 
such  usag^,  but  ihe  court  permitted  the  evidence  to  be  given.  By 
the  court:  we  see  no  grounds  for  objection  against  the  usage  of- 
fered to  be  proved,  and  the  purpose  for  which  it  was  so  offered, 
as  connected  with  the  very  terms  upon  which  the  defendant  was 
employed  to  perform  the  services.  It  was  not  for  the  purpose  of 
establishing  the  right,  but  to  show  the  measure  of  compensation, 
and  the  manner  in  whioh  it  was  to  be  paid.     IbUL 

PUBLIC  ACCOUNTS. 

1.  Public  agents  and  officers. 

2.  Set-off. 

3.  Lex  loci. 

aOBBING  THE  MAIL. 

1.  The  defendant  was  indicted  upon  the  twenty-fourth  section  of  the 
act  of  cong^ss  of  3d  March  1825,  entitled  *<an  act  to  reduce  into 
one  the  several  acts  establishing  and  regulating  the  post  office 
department,'^  for  advising,  procuring  and  assisting  one  Joseph  1. 
Straughan,  a  mail  carrier,  to  rqb  the  mail;  and  was  found  guilty. 
T^pon  this  finding,  the  judges  of  the  circuit  court  of  Nortli  Carulinn 
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were  divided  in  opinion  on  the  quetftiun,  wheUier  an  indictment 
founded  on  the  statute  for  advising,  &c.  a  mail  carrier  to  rob  the 
mail,  ought  to  set  forth  or  aver  that  the  said  carrier  did  in  fact  com- 
mit the  offence  of  robbing  the  mail?  By  the  court  The  answer  to 
this,  as  an  abstract  proposition^  must  be  in  the  affirmative.  But  if 
the  question  intended  to  be  put  i%.  whether  there  must  be  a  dis- 
tinct substantive  averment  of  that  fact:  it  is  not  necessary.  The 
indictment  in  this  case  sufficiently  sets  out  that  the  offence  had 
been  committed  by  the  mail  carrier.  VnUed  States  v.  Mills*  138. 
S.  The  offence  charged  in  this  indictment  is  a  misdemeanour  where 
all  are  principals;  and  the  doctrine  applicable  to  the  principal  and 
accessary  in  cases  of  felony,  does  not  apply.  The  offence,  how- 
ever, charged  against  the  defendant  is  secondaiy  in  its  diaracter; 
and  there  can  be  no  doubt  that  it  must  sufficiently  appear  upon 
the  indictment,  that  the  offence  alleged  against  the  chief  actor' 
had  been  committed.    Ibid. 

RULES  OF  COURT; 

1.  Rule  as  to  printed  arguments,    iv- 

2.  Rule  as  to  the  use  of  the  library  of  the  court    iv. 

SET-OFF. 

1.  The  United  States  instituted  a  suit  to  recover  a  balance  Charged  on 
the  books  of  the  treasury  department  against  the  defendant,  who 
was  a  clerk  in  the  navy  department,  upon  a  fixed  annual  salary, 
and  acted  as  agent  for  the  payment  of  moneys  due  to  the  navy 
pensioners,  the  privateer  pensioners,  and  for  navy  dlsbursementB; 
for  the  payment  of  which,  funds  were  placed  in  his  bands  by  the 
government.  lie  had  received  an  annual  compensation  for  his 
slices  in  the  payment  of  the  navy  pensioners;  and  for  fifteen 
years,  he  had  received,  in  preceding  accounts,  commissions  of  one 
per  cent  on  the  moneys  paid  by  him  for  navy  disbursements.  He 
clumed  these  commissions  at  the  treasury,  and  the  claim  had  been 
there  rejected  by  the  accounting  officers;  and  if  allowed  the  same, 
he  was  not  now  indebted  to  the  government  The  United  States, 
on  tlie  trial  of  the  case  in  the  circuit  court,  denied  the  right  of  the 
defendant  to  these  commissions,  as  they  had  not  been  allowed  to 
him  by  any  department  of  the  government,  and  asserted  that  the 
jury  had  not  power  to  allow  them  on  the  trial.  Held,  that  the 
rejection  of  the  claim  to  commissions  by  the  treasury  depart- 
ment formed  no  objection  to  the  admission  of  it  as  evidence  of 
offset  before  tlie  jury.  Had  the  claim  never  been  presented  to 
the  department,  it  could  not  have  been  admitted  as  evidence  by 
the  court  But,  as  it  had  been  made  out  in  form  and  presented  to 
the  proper  accounting  officers,  and  had  been  j'cjected,  the  circuit 
court  did  right  in  submittifag  it  to  the  jury;  if  the  claim  was  consi- 
dered as  equitable.     United  States  y.  MaedanieL     I . 
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9.  Tfakoouri  will  not  nnodoo  i^  Kmitatfam  of  the  povar  of  the  i 

eoort,  in  oMet  of  thai  kind,  to  tho  adnuMioii  of  evidoace  to  the 
juiy  OD  a  trial,  oa^  to  meh  itont  of  oftet  againat  tho  ebinoof  the 
fofemmont  «•«.««  strictly  legal*  and  which  the  accowntinf  oA- 
cer  of  the  treasuiy  ihould  have  allowed.  It  aa  admitted  that  a 
claim  which  requiiea  legidatiTO  suotioii,  b  not  a  proper  oAet 
either  before  the  treaiorjr  offieera  or  the  eoart.  But  there  may 
be  caiea  in  which  tlie  lerricea  having  been  rendered,  a  compen- 
mtion  may  be  made  within  the  discretion  of  the  head  of  the  de- 
psitmenti  and  in  sooh  cases  the  court  and  juiy  will  do,  not  what 
an  auditor  was  authoriaed  to  do,  but  what  the  head  of  the  depart- 
ment sKiould  have  done,  in  sanctioning  an  equitable  allowanee. 
Ihid. 

%  An  action  of  assumpsit  was  brought  by  the  government  to  recover 
from  the  defendant  the  exact  sum  wluch  in  equity  it  was  admitted 
he  was  entitled  to  receive  for  valuable  services  rendered  to  the 
public  in  a  subordinate  capacity,  under  the  express  sanction  of 
the  head  of  the  navy  department.  This  sum  of  moAey  happened 
to  be  in  the  haods  of  the  defendant;  and  the  question  was,  whether 
he  shall,  under  the  circumstances,  be  required  to  surrender  it  to 
the  government,  and  then  petition  congress  on  Xht  subject.  A 
simple  statement  of  the  case  would  seem  to  render  proper  a  very 
different  course.    Ibid. 

TRADING  WITH  THE  ENEMY. 

1 .  Action  of  assumpsit  to  recover  the  balance  of  an  account  current  for 

merchandize  purchased  in  England  by  order  of  the  defendants. 
The  defence  was,  that  the  contract  was  made  during  the  war,  aad 
therefore  void.  By  the  court.  The  doctrine  is  not  to  be  ques- 
tioned at  this  day,  that  during  a  state  of  hostility,  the  dtisens  of 
the  hostile  states  are  incapable  of  contracting  with  each  other. 
SOokJIeldr.Eiekeiberger.    586. 

2.  To  say  that  this  rule  is  without  exception,  would  be  sasuming  too 

great  latitude.  Tfie  question  has  never  yet  been  examined  whether 
a  contract  for  necessaries,  or  even  for  monCy  to  enable  the  indi- 
vidual to  get  home,  could  not  be  enforced;  and  analogies  femiliar 
to  the  law,  as  well  as  the  influence  of  the  creneral  rule,  in  interna- 
tional  ]lw,  that  the  severities  of  war  are  to  be  diminished  by  all 
safe  and  practical  means,  might  be  appealed  to  in  support  of  such 
an  exception.  But  at  present,  it  may  be  safely  affirmed  that  there 
18  no  recognized  exception,  but  permission  of  a  state  to  its  own 
citizens,  which  is  also  implied  in  any  treaty  stipulation  to  that 
effect,  entered  into  with  a  belligerent '    Ibtd 

TREATY 

Florida  land  c  launa 
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USAGE 

1.  UNge  oftiuMi  »lter  the  law,  but  it  it  evideoea  of  the  eonttniction 
gi^n  to  it^  uid  mmt  be  ooomdeied  binding  on  past  trannctionfl- 

3  Upon  the  txial  of  this  cause,  the  defendant  offered  to  ptore,  by  parol 
tcstimonj,  the  general  usage  of  the  different  departments  of  the 
government,  in  sllowing  commissions  to  the  oftcers  of  government 
upon  disbursements  of  money  under  a  special  authority  not  con- 
nected with  thdr  regular  offidal  duties.  The  counsel  of  the  United 
Stsles  objected  to  the  admisrion  of  parol  evidence  to  prove  such 
ussge^  but  the  court  permitted  the  evidence  to  be  |^ven.  By  the 
court  We  see  no  grounds  for  objection  sgainst  the  usage  offered 
to  be  proved,  and  the  purpose  for  which  it  was  so  offered,  as  con- 
nected with  the  very  terms  upon  which  the  defendant  was  em- 
ployed to  perform  the  services.  It  was  not  for  the  ptirpose  of 
estsbliihing  the  right,  but  to  show  the  measure  of  compensation, 
and  the  manner  in  which  it  was  to  be  paid.  UniUi  Siatm  v.  FWe- 
hrown.    3& 

USURY. 

1.  A  promissory  note,  payable  at  a  future  day,  given  for  a  bona  fide 
bosinesB  transaction,  and  which  note  was  not  made  for  the  purpose 
of  raising  money  in  the  market,  was  sold  by  the  drawee  and  in- 
dorser  for  a  sum  so  much  less  on  its  face,  as  exhibited  a  discount 
beyond  the  legal  rate  of  interest,  no  stipulation  having  been  niade 
against  the  liability  of  the  indorser;  is  not  per  se  an  usurious  con- 
tract between  the  indorser  and  indorsee,  and  an  action  can  be 
maintained  upon  the  note  against  the  indorser  who  sold  the  same, 
by  thj  purchaser.     Ifiekob  v.  Feanon.     103. 

3.  The  courts  of  New  York  have  adljudicated,  that  whenever  the  note 
or  bill  in  its  inception  was  a  real  trannction,  so  that  the  payee  or 
promissee  might  at  maturity  maintain  a  suit  upon  it,  a  transfer  by 
indorsement,  though  beyond  the  legal  rate  of  interest,  shall  be  re- 
garded Bn  a  lal^  ot'  the  note  or  hill,  and  a  valid  and  legal  transac- 
tion. But  not  so  where  the  paper,  in  its  origin,  was  only  a  nomi- 
nal negotiation.    Ibid, 

3  There  are  two  cardinal  rules  In  the  cioctrine  of  usury  which  we 
think  must  be  regarded  as  the  common  place  to  which  all  reason- 
ing and  adjudication  upon  the  subject  should  be  referred:  the  first 
is,  that,  to  constitute  usuiy,  there  must  be  a  loan  in  contemplation 
by  the  parties;  and  the  second,  that  a  contract  which  in  its  incep- 
tion is  unaffected  by  usury,  caii  never  be  invalidated  by  any  sub- 
seqi^ent  usurious  transaction.     Ibid. 

VIRGINIA 

The  common  law  of  England,  and  ail  the  statutes  of  parliament  made 
in  aid  of  the  common  law,  prior  to  the  fourth  year  of  the  reig^  of 
king  Jsmes  the  first,  which  sre  of  a  general  nsture,  and  not  local 
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to  the  kingilom,  were  ezpretaly  adopted  by  the  Vuyinia  statute 
of  17T6|  and  the  subaeqiient  reviflioiw  of  its  code  bare  oonfinned 
the  general  doctrine  on  thw  partiailar  subject.  Seott  r.  LumVs 
596 


WRIT  OP  ERROR 

Error. 


THE  END 
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